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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 14-137676A0

JONATHAN ASHLEY,
Petitioner,

V.
KELLY RYAN and MARTHA COAKLEY,

Respondents.

OPINION AND ORDER
November 16, 2015

O'TOOLE, D.J.
Following a jury trial, the petitioner, Jonathan Ashley, was convicted of second degree
murder. His conviction was affirmed by the Massachusetts Appeals Court on Novémbet 2.

Commonwealth v. Ashley, 978 N.E.2d 576 (Mass. App. Ct. 2012). The MasstsHbigpreme

Judicial Court denied further review, and the petitioner’'s petition for a writ abaitwas
likewise denied by the Supreme Court on October 7, 2013. The petitioner timg:iyhifdenotion
for habeas relief pursuant to 28 U.S.C. § 2254€¢tober 2, 2014. He has moved to vacate his
conviction, claiming that the trial court improperly allowed part of a police intati@y into
evidencein violation of his Fifth and Fourteenth Amendment rights againstirs@iimination

underMiranda v. Arzong 384 U.S. 436 (1966Because the petitiondasnot showm thatthe

Appeals Court decision affirming his conviction was “contrary to, or involved an omaals
application of, clearly established Federal law,” his claim for habeas @&l®efJee28 U.S.C. §

2254(d)(L).
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Backaround

The relevant facts are not in dispute. On September 14, 2006, the petitioner was involved
in an altercatio with three other men. Witnesgestified that during this altercation, the petitioner
drew a knife, slashed one of his opponents, and left the scene. The victim died of the stab wound.

The petitioner was arrested at his girlfriend’s house the next daywasiloroughtto the
New Bedfod police stationfor questioning. An audio and video recording was made of the
interview. The petitioner’s claim fohabeaselief pertains tdhe state courts decision to suppress
only a portion and not all of the interview.

Initially, two officers interrogated the petition&rior to questioning the petitioner, one of
the officersorally gave the defendant theSgrandawarnings:

You have the right to remain silent. Anything you say can be used against you in a

court of law. You have the right to consult with an attorney before making any

statement or answering any questions. You may have him present with you while
you’re being questioned if you wish. If you cannot afford to hire an attorney, one

will be provided [inaudible] will be appointed to represent you before any

guestioning if you wish [inaudible]. If you decide to answer any questions now with

or without an attorney, you still have the right to stop the questioning at any time

for the purposes of consulting an attorney. However, you may wasvegit to

advice of counsel and right to remain silent. You may answer questions oamake

statement without consulting an attorney if you so desire. Do you understand each

of these rights that have been explained to you?

(Suppl. Answer 12—13 (dkt. no. 13).) The petitioner responded affirmatively.

The officersalsohanded the petitioner theitten New BedfordMirandaform, which read
in pertinent part:

WARNING OF RIGHTS AND WAIVER OF RIGHTS

You must understand your rights before we ask you any questions.

1. You have the right to remain silent.
2. Anything you say can be used against you in a court of law.



3. You have the right to consult with any attorney before making any statement or
answering any questions and you may have him present withhjitaiyou are
being questioned, if you wish.

4. If you cannot afford to hire an attorney, one will be provided and will be
appointed to represent you before any questioning, if you wish one.

5. If you decide to answer any questions now with or withowteorney you still
have the right to stop the questioning at any time for the purpose of consulting
an attorney.

6. However, you may waive the right to advice of counsel and the right to remain
silent, and you may answer questions or make a statement without consulting
an attorney, if you so desire.

7. Do you understand each of these rights that have been explained to you?

8. Having these rights in mind, do you wish to talk to us now?

WAIVER OF RIGHTS
| hereby voluntarily and intentionally waive my riglaisd | am willing to make a
statement and answer questions. | do not want a lawyer. | understand and know
what | am doing. No promises or threats have been made to me and no pressure or
coercion of any kind has been used against me.
(Suppl. Answer 718.Below that text is a signature blockhe petitioner signed this form. The
petitioner did not request an attornéie responded to the officers’ questions concerning what
happened the night beforBuch of the petitioner's argument concerns whether thghtsi’
numbered 5 and 6 should have been included on this form and in the oral warnings.

The two officers questiad the petitioner for gproximately sixtyeight minutes The
officers repeatedly asked to hear the petitioner’s “side of the staspley, 978 N.E.2d at 580.
The motionudge found the questioners’ style to be “persistent but not coertivai’584. They
only “on one occasion presented a i@wice question whether the killing was intentional or in
seltdefense.”ld. The motion judge ruledhat the officers’ tactic was one of “using leading
guestions rather than a forced choidd.”In this portion of the interrogation, the petitiorggzve

inconsistent answers. In particulat,various timese denied possessing a knife, implied that he

had a knife, and stated that he got rid of the knife.



After this sixtyeightminute interview, a third officer took over secondhase of the
interrogationThe motion judge found that the tenor of tlumstioningchanged significantly, with
this new offier repeatedly telling the petitioner that he had to choose between a storfy of sel
defense or intent to kill. Under this more aggressive presentation of a forced diojpetitioner
confessed t&illing the victimwith a knife.

Before trial, the petitioer moved to suppress the entirety of the recording of this
interrogation. The motion judge, after viewing the entire interrogation, bagranted the motion
to suppress, suppressing everything after the third officer took over the iatemogd he ydge
found that the third officer's conduct was coercive and rendered the petitiorsements
involuntary. The motion judge did not suppress the first sekit minutes of the interrogatien
before the third officer began questionirgnd found that the petitioner knowingly and
voluntarily waived hisMiranda rights after being given the oral and written warniragsl
voluntarily gave a statement to the officéfBhe petitioner was convicted of second degree murder
at a trial in which much of the sixgght minute recordd interviewwas introduced into evidence.

On direct review, lte Appeals Court affirmed the motion judge’s decision, calling the
opinion “comprehensive and thoughtfuRshley, 978 N.E.2d at 579 n.2. The court agreed that

while theNew Bealford Mirandaform included two statemen(those numbered 5 and which

were not “rights,” their inclusion and description as sdhnot makethe petitioner’s waiver
unknowing or involuntarySeeid. at 581-83. The Appeals Court also agreed that thitipaer’'s

statements during the first phase of the intenhew beergiven voluntarily Seeid. at 583-85.

! Consistent witiMlassachusetts law, the court required proof beyond a reasonable doubt that the
petitioner both voluntarily waived hMirandarights and voluntarily made a statement, a higher
standard of evidence than the preponderance of the evidence standard required byith&ddonst
SeeCooper v. Bergeron, 778 F.3d 294, 298 n.2 (1st Cir. 2015).

4




1. Standard of Review

Posteonviction relief pursuant to 8 2254 is an extraordinary remedy. Under the standar
of review established by the Antiterrorism and Effective Death Penalty AE¥A”), a habeas
petition will not be granted “with respect to any claim that was adjudicated on tlie im&tate
court proceedings” unless the state court decision was (1) “contrary to, or involvedasomable
application of, clearly established Federal law, as determined by the Supoemef the United
States” or (2) “resulted in@ecision that was based on an unreasonable determination of the facts
in light of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d). Habeas
relief is not warranted if the state court’s decision was merely erroneausoorect; { must be

“objectively unreasonable.” Woodford v. Visciotti, 537 U.S. 19, 27 (2002).

“[C]learly established law as determined by [the Supreme] Courtsredehe holdings, as
opposed to the dicta, of [that] Court’s decisions as of the time of themestgatecourt decision.”

Yarborough v. Alvarado, 541 U.S. 652, 66Q (2004) (quotinVilliams v. Taylot 529 U.S. 362,

412 (2000)). Reviewing federal courts look to “the governing legal principle or pesapt forth

by the Supreme Court at the tiniee state court renders its decisiondckyer v. Andrade, 538

U.S. 63, 7472 (2003).“The more general the rule, the more leeway courts have in reaching
outcomes in casby-case determinatiotis Yarborough 541 U.S.at 664-66 (applying that
“principle” to custody determination favlirandawarnings and reversing grant of writ of habeas
corpus).

[II. Discussion

A. Waiver of Rights

The petitioner first contends that iNBrandawarnings were improperly given and that as

a consequence, his waiver of those rights was not voluntary and intelBgentfically, he argues



that the fifth and sixth “rights” on the writtddirandaform were inaccurate statements of the law

and not rights at all, and including them undetbetimpact of the four actuMirandawarnings
TheMiranda warning®f course derivéheirname from the landmark Supreme Court case

Miranda v. Arizona, 384 U.S. 436 (1966). There, the Supreme Court held that prior to a custodial

interrogation four now well-knowrights must be described to the intexwiee:

He must be warned prior to any questioningt he has the right to remain silent,

that anything he says can be used against him in a court of law, that he has the right

to the presence of an attorney, and that if he cannot afford an attorneyldre wi

appointed for him prior to any questioning if he so desires.
Miranda 384 U.S. at 479The first four rights on th&lew BedfordMirandaform are nearly
identical in language to the formulation given by the Supreme Courthamktitionerdoes not
claim any error in these four elements.

The petitioner insteagresseghat theissues with theother “rights” listed on the New
Bedford formundermine the entire set dfliranda warnings The fifth secalled “right” is
inaccurate in the sense that it iep that a defendant may stop responding to questidggor
the purpose of consulting with an attorney, as opposed to stoppiagyather purpose. The
motion judge found and the Appeals Court affirmed that to the extent the fifth righiatedsthe
law, that misstatement was harmle8shley, 978 N.E.2d at82. The sixth “right” is more
accurately described as a summary of the form’s waiver section, and by iteimag+-and
contrary to the repeated assertions of the petitieienot phrased as ght at all. The Appeals
Court agreed with the motion judge that these fifth and sixth “rights” did not “dilutenjbect
and effectiveness of the cdviiranda rights.”ld.

Here, because the petitioner can point toatedrly established Federal law,dietermined

by the Supreme Court of the United States” prohibiting the usévafamdawarning with extra

statementsthe Appeals Court’s holding cannot be overturned on that gr&eef8 U.S.C. §



2254(d)(1);see als@®Brown v. Ruane, 630 F.3d 62, 68 (1st Cir. 2011) (“A threshold determination

that no holding of the Supreme Court required application to the factual contexit@ddsye the
petitioner’sclaim is dispositive in the habeas analysisWhat cases the petitioner does d¢ie
support his argument bear little, if any, relevance to the reading of extraestggeafter the four
Mirandawarnings. See(Mem. in Supp. of Pet. for Writ of Habeas CorpusZ8(dkt. no. 14))cf.

Missouri v. Seibert, 542 U.S. 600, 64§ (2004) kolding that eliciting confession without

Miranda warnings, then giving warning twenty minutes later, then requestioning defendant

rendered warnirgyinadequateDickerson v. United States, 530 U.S. 428, 444 (2000) (finding that

Congress cannot abrogate tmmstitutional necessity dlirandawarnings).
In marked contrast to the petitioner's claims, Supreme Court precedent provides few

specific requirement®r the wording of théMiranda warningsSeeDuckworth v. Eagan, 492 U.S.

195, 206-03(1989) (finding that language Mirandawarning that attorney would be appointed
“if and when you go to court” does not render the warning inadequteanda [does ndt
exter]d] to the precise formulation of the warnings given a criminal defendant;hartdlismanic
incantation Is] required to satisfy its stricturesDuckworth 492 U.S. at 206203 (quoting

California v. Prysock, 453 U.S. 355, 359 (1984gr(curiam)) (alteration in original)

The petitioner makes note that the Supreme Coutticgkeron described theéMiranda
warnings as four warnings,” apparentlyo arguethat anything said in addition to thosmur
warnings is inappropriat&eeDickerson 530 U.S. at 43%emphasis addedhn that passage, the
Supreme Court merely summatzthe history ofMiranda and did not in any way engage
analytically with the number of warningSeeid. at 434-35In any event, the remark was merely
dictumand does not create a ground for relief under § 228dYarborough 541 at 66861.The

Supreme Court has never required one particular formulation dflita@dawarnings, holding



only that the four rights as expressediimandamust be explained in some w&eeDuckworth
492 U.S. a01-03wWithout “clearly established Federal law'grering any specific formulation
of theMirandawarnings, habeas relief cannot be granted as the petitioner reQee8.U.S.C.
§ 2254(d)(1).

B. Voluntariness of Statement

The petitioner next argues that even if Mgandawaiver was voluntary, due to eh
coercive tactics used by the police officers, his subsequent statements w&tateotents to
interrogating officers are involuntary if “the will of the defendant ha[gjnbeverborne.United

States v. Jacques44 F3d 804, 809 (1st Cir. 2014) (quat Bryant v. Vose, 785 F.2d 364, 367

(1st Cir. 1986)Y In addressing a similar claim of involuntary pd4itanda statements in the

context of a § 2254 petition, the First Circuit has said:

Ultimately, the voluntariness inquiry is a mixed question of law and fact, and it is
one that is understood as allowing sound jurisprudential judgment within fairly
wide margins. In light of the deference due state courts WiEBPA, we are thus,
again, required to give considerable leeway to the state court’s resolution of the
federal constitutional question.

Cooper v. Bergeron, 778 F.3d 294, 306 (1st Cir. 2015) (citations omitted). In that case, the police

officers who questioned the petitioner threattio have a state agenogmove his child fronhis
ex-wife’s custodyld. at 297. However, the court upheld the Massachusetts Appeals Court decision
that the petitioner’s statements were voluntary, taking into account all the attemdamstances,
including the petitioner's demeanor, his prior experience with law enforcement, and the

petitioner’s statements themselvBgeid. at 306—-08.

2 As the Supreme Court has noted: 48gs in which a defendant can make a colorable argument
that a seHincriminating statement was ‘compelled’ desyite fact that the law enforcement
authorities adhered to the dictatedvbfandaare rare.’Dickerson, 530 U.Sat 444 (quoting
Berkemer v. McCarty468 U.S. 420, 433 n.20 (1984alteration in original)




When compared witRooper the petitioneherecannot show that his interrogation fedi
far below the constitutional standard that it was an “extrerakunctioln]” of the criminal justice

systemSeeBurt v. Titlow, 134 S. Ct. 10, 16 (2013) (quoting Harrington v. Richter, 562 U.S. 86,

102 (2011))alteration in originat)see als@acques744 F.3d at 80912 (inding that threats of

retaliation for not cooperating, a single mention of petitioner’'s fathieealth, and officer
misrepresentations about the quality of the evidence against petitionegerithesisess of the
charges, and the potentiagative media attention were all allowable “chicanery” as part of the
interrogation process).

The petitioner here experienced less coercive tactics than those empl&@eapar and
Jacques, he had experience with the criminal justice system, and hélyaspossession of his
faculties at the time of the interview. The motion judge carefully reviewed ffineere’
interrogation techniqueand suppressed the video recording of the intervadigr those tactics
changed substantially in the second ph&be reasonably found that the petitioner’'s statements
during the first portion of the interrogation were volunt&tgr careful and reasoned analysis does
not begin to approach the level of objectively unreasonable constitutional error delyire
AEDPA.

IV. Conclusion

For the reasons stated above, the petitioner fails to show how the Appeals Court’s
affirmance ofhis conviction was “contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Cahet Ohited States,” 28 U.S.C. §
2254(d)(1), and thus his Petition Under 28 U.S.C. § 2254 for a Writ of Habeas Corpus (dkt. no. 1)

is DENIED.



Finally, because thdefendanthas not “made a substantial showing of the denial of a
constitutional right,’'see28 U.S.C. § 2253(c)(2), no certificate of appealability shall issue.
Itis SO ORDERED.

/sl George A. O'Toole, Jr.
United States District Judge
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