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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 14-14041RGS

CAROL DIANE COOPER and JOHN SCOTT COOPER, as Peason
Representative of the Estate of Peter M. CooperDlaceased

V.
ALYSSA JANE D’AMORE, f/ k/a Alyssa J. Cooper

MEMORANDUM AND ORDER ONCROSS
MOTIONSFOR SUMMARY JUDGMENT

Novemberl0, 2015
STEARNS, D.J.

Plaintiffs — Carol DianeCooper the mother oPeter M. Cooper, Jr.
who is deceased, and Peter Cogp@state(represented by John Scott
Cooper)- seek torecover fromdefendant Alyssdane D’Amorewho is Peter
Cooper’sex-wife, assetdistributed to her from an individual retirement
account (IRA)that PeterCooper had owned Discovery havingbeen
concludedon September 14, 2015, the partieew move for summary
judgment.

BACKGROUND

Peter Cooper and D’Amore were married in Septenah@003. At all

times relevant to this action, Peter Cooper andnidfe were residents of

Florida. In October of 2003, Peter Cooper estdlelcsan IRAvith Mesirow
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Financial Inc. vherehe wagshenemployed) He designated’Amore as the
primary IRA beneficiary, and his mother, Carol Cooper, as ¢betingent
beneficiary.

Peter Cooper and D’Amore divorced Hort LauderdalgFlorida,in
November of 2006. The Final Judgment of Dissolatiof Marriage
incorporateda Marital Settlement Agreement (MSAgachedetween Peter
Cooper and D’AmoreAmong its provisionsthe MSAstipulatedthat “[e]ach
party shall continue to own as his or her own saparproperty any
Individual RetiranentAccount (IRA), pension or retirement plan in his or
her name, and each does hereby wawng claim to such account of the
other.” Am. Compl. Ex. 3A— MSAat4.

In Augustof 2011, Peter Cooper establishedsecondRA with TD
Ameritrade Hedesignated his mothdplaintiff Carol Coope)y as the sole
beneficiary He transferred the asseirs the Mesirow IRA to thenew
Ameritrade IRA. Because of a quirk in the securities |aAmeritrade was
unable to hold certain bonds containedthre Mesirowaccount These
securities remained with Mesirow. Peter CoopeddreJuly of 2012. He
did notchange the2003 designationof D’Amore as the beneficiary dhe

Mesirow IRAprior to his death In January of 2013, Mesirow distributed the



remaining IRA assets to D’Amore pursuant to th2003 beneficiary
designation.

Plaintiffs filed this caseagainst D’Amorein October of 2014lleging
six claims— Conversion (Count |), Money Had and Received (Colnt
Breach of the Marital Settlement Agreement (Coum}t, Breach of the IRA
Trust Agreement (Count 1V); Constructive Trust (@dl); and Accounting
(Count VI). Plaintiffs seeksummaryjudgmentawarding the Mesirow IRA
assets toeither Carol Cooper or Peter Coopers estat®Amore seeks
summaryudgment confirmindierlegalentitlement to the assets.

DISCUSSION

Summary judgment is warrantechere the movant shows that there
IS No genuine d&ipute as to any material fact and the movant istledtto
judgment as a matter of law.” Fed. R. Civ. P. 58s recitedabove,the
essential underlyingventsare notdisputed Consequently,hte court may
resolve thecontestedlegal issuesall of which involve interpretation of
contracts and statuteas a matter of lawSee Weissv. DHL Express, Inc.,
718 F.3d 39, 44 (1st Cir. 2013Hernandez-Miranda v. Empresas Diaz
Masso, Inc., 651 F.3d 167, 170 (1st Cir. 2011).

D’Amore relies on herunrevoked designation as the primary

beneficiaryon the Mesirow IRAas thebasis for her claim. Plaintiffs in turn



tender four alternater legal theorieghallengingthe validity ofD’Amore’s
designationas a beneficiary Plaintiffs first contend thatD’Amore waived
her interest to the Mesirow IRAy enteringthe MSA,; second,that the
governinglllinois law automatically revoked’Amore’s designationthird,
that Peter Cooper’s 2011 transfer tfie assets to the Ameritrade IRA
effectively cancelledhe beneficiary designation; amaurth,that Florida law
operated to void the designation after the transtgecause the court finds
that underlllinois state law, Peter Cooper’s designation ¢hdore as the
beneficiary wasevokeal at the time oftheir divorce, it is unnecessary to
address thetherthreetheories
The partiesagreethat the Mesirow IRA, pursuant to the terms of the
Mesirow Financial Client Agreement in effect at timae of Peter Cooper and
D'’Amore’s divorce, was governedybllinois state law. Plaintiffs assert that
the Mesirow IRAwas at the time of the divorce agtwithin themeaningof
the lllinois Trusts and Dissolutions of MarriagetAd hatAct providesthat
[u]lnlessthe governing instrument or the judgmeottjudicial
termination of marriage expressly provides otheewigidicial
termination of the marriage of the settlor of adtruevokes every
provision which is revocable by the settlor periamto the
settlors former spouse in a trust instrument or eamdment
thereto executed by the settlor before the entrthefjudgment
of judicial termination of the settl® marriage, and any such
trust shall be administered and construed as if $b#lors
former spouse had died upon entry of the judgmédnutdicial

termination of the settlés marriage.
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760 Ill. Comp. Stat. 35/1(a)Plaintiffs reasonthat uponthe entry of the
divorce decree the Act revoked D’Amore’s designation dbe primary
beneficiary on the Mesirow IRA “as if [D’Amoténad died” Consequently,
the right to theIRA asse$ passedimmediatelyto Carol Cooperas the
contingent beneficiary.

D’Amore disputeghat the Merisow IRAvasan express trugjoverned
bythe Act The Act, by its own terms, operates on

trust[s] created by aontestamentary instrument executed after
the effective date of this Act, except that, unlesthe governing
instrument the provisions of this Act are made aggille by
specific reference, the provisions of this Act dat mpply to any
... (H) instrument under which a nominee, custodian for property
or paying or receiving agent is appointed.

760 Ill. Comp. Stat. 35/1(c)D’Amore contends that the IRA waseated as

a custodial account, anthat plaintiffs have no evidence that Peter Cooper
ever executed the necessalycumentdo establisha trust D’Amore also
argues that to the extent that Mesirlaweled thdRA a trust, it was onlyo
take advantageof favorable treatment undeahe Internal Revenue Code.

See Tucker v. Soy Capital Bank & Trust Co., 2012 IL App (1st) 103303, 1 37

1 Section 408 of the Internal Revenue Code providest t[f]or
purposes of this section, the term “individual retirement account” means a
trust creatd or organized in the United States for the exclefienefit of an
individual or his beneficiaries . ...” (emphaaded).
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(“[S]ection 408 of the Code does no more than eshba framework
whereby individuals may obtain favorable tax treatrh[for their retirement
savings].” (citation omitted)).

Under lllinois law, an IRA may beestablished eitheasa custodial
account orasan express trust A custodial account IRA is not an express
trust because there is no intent to establish atttun re Estate of Davis,
225 Ill. App. 3d 998, 1007 (1992)

In order to find there is a valid express trustegéd conditions

must be present: an intent to create a trust whiely be shown

by a declaration of trust by the settlor or circuarsces which

show the sttlor intended to create a trust; a definite trues;

ascertainable beneficiaries; a trustee; specificatiof the

purpose of the trust and how it is to be performaulg delivery

of the trust property to the trustee.

Id. The Court inDavis grappled vith the applicability of the Trusts and
Dissolution of Marriage Act in a fact patterdentical for all practical
purposes to this oneMichael Davis designated his wife Carol as Suode
beneficiaryof his IRA and never undertook tthange the designian after
they divorced Following Michael's death, both Car@ndMichael’s estate
claimed the IRA proceeds.The Court found that the requirements to
establish an express trust were met because

there was an intent to establish a trust as evidehgdecedens

execution of the IRAretirement plan adoption agneat which

incorporated the trust agreementhe trustres was the IRA;

“ascertainable beneficiaries” were Carol Davis, or that
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designation was not valid, decedasnsurviving spouse or, if
none, his estate; Lake Shore National Bank was bytp0d
trustee and decedéatontributions to the IRAwere delivered to
the bank
Id. By way ofcontrast,jn Tucker the Court found thathe IRAs in question
did not constitute trusts giving rise to a fidugialuty because
the IRAs in this case specifically state that theg only custodial
accounts. The disclosure statement specifically provided that
Soy would merely be “considered” plaintiffSsagent.” The
agreement between plaintiffs and Soy proddkat Soy was the
custodian and would allocate plaintiffsnds as they indicated.
Plaintiffs do not point to any explicit languagesating a trust in
any of the documents they rely upon.
Tucker, 2012 IL App (1st) 103309 34
The record reflecdthat Peter Cooper expressly authorized the creation
of a trustwhen he openedhe MesirowlRA. On theOctober of 2003
beneficiary designation formthat serves ashe only basis for D’Amore’s
claim to the IRA assets, Peter Coofagppoint[ed] Delaware Chréer to serve
as Trustee.” Am. Compl. Ex.-&.2 He indicated that he “ha[d] read and

undersfoo]d the Trust Agreement.. and agree[d] to abide by the terms of

the plan documents abaVeld. The remainingelements forestablishinga

2The beneficiary designation forythe2003Mesirow Financial Client
Agreementandthe August of 2010 conversion lett@nd Mes&ow Financial
Custodial Agreement and Disclosure Statemediscussedinfra, were
authenticatedby Mesirow as business records. Pls.” Ex. 2 (Mesirow
Certification for Subpoenaed Business Records).
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valid express trat are easily met theres was thelRA, and D’Amore and
Carol Cooper were designated as primary and coertihgeneficiaries.

That Peter Cooper authorizéte assets to be held in trust by Delaware
Charter is further supported by the2003 Mesirow Financial Client
Agreementhe executedwhen heopered the IRA. The Client Agreement
indicated that the “Institution Type” was “Delawaféharter Retirement
Account (IRA, SEP, etc)3”Am. Compl. Ex. 1A at 2. That the IRA existed in
the form of atrustat the time othe 2006divorce isconclusively confirmed
by theletter sent in August of 2010 bytesirow to Peter Coopéanforming
him thatbecause of the resignation of Delaware ChartethasTrustee, his
IRA would be converteffom a trust to awstodial account.

Delaware Charter Guarant&Trust Company, doing business

as Principal Trust Company (“Principal Trust”) isircently

Trustee for your individual retirement account (‘AR invested

with Mesirow Financial, IncWe are writing to informyou that,

effective October 2, 2010, Principal Trust Compasyesigning

as Trustee. At that time Mesirow Financial, Indl nestate the

IRA to the Mesirow Financial, Inc. Custodial Agreent and

Disclosure Statement for Traditional or Roth Indival

Retirement Accounts (“Custodial Agreement”) andlwdcome
Custodian of the IRA.

3 Unlike the IRAs inTucker, neither the beneficiary designation form
northeMesirow FinanciaClient Agreementlescribsthe IRAasa custodial
account.



Decl. of Ketan Shakx. G1.4 These documentnclusivelyebutD’Amore’s
contention that the Mesirow IRA (at thiéme of the2006 divorce) was
considered arustonlyfor tax purposes
In sum, the court holds that by operationtbé€ Illinois Trusts and
Dissolutiors of Marriage Act D’Amore’s designation athe IRAbeneficiary
was revoked “as if [shelhad died upon entry of the judgment of judicial
termination of the seldr’'s marriage.” The remaining assets therefore
belong toCarol Cooper as the contingeeneficiary
ORDER
For the foregoing reasons, plaintiffs’ motion farnsmary judgment is
ALLOWED. Defendant’s motion for summary judgmentQDENIED. The
partiesare to submit a joinaccountingo the court within 21 daysand the
court will issuethe necessarfynal judgment thereafter
SO ORDERED.
/'s/ Richard G. Stearns

UNITED STATES DISTRICT JUDGE

4 In contrast to the 2003 Client Agreement, the 200stodial
Agreement states clearly that it is a custodiabacd. See Shah Decl. Ex. €
2atl
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