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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ALLAN PAUL ROBICHAU,
Plaintiff,

V. CIVIL ACTION NO. 14-14119-MPK

CAROLYN W. COLVIN,
Acting Commissioner of
Social Security Administration,
Defendant.

MEMORANDUM AND ORDER ON
PLAINTIFF'S MOTION FOR JUDGMENT ON
THE PLEADINGS (#12) AND DEFENDANT’S

MOTION FOR AN ORDER AFFIRMING
THE DECISION OF THE COMMISSIONER (#22)

KELLEY, U.S.M.J.

[. INTRODUCTION

Plaintiff Allan Paul Robichau seeks reversal of the decision of Defendant
Carolyn W. Colvin, Acting Commissioner of the Social Security Administration,
denying him Social Security Disabilitydarance (“SSDI”) and Supplemental Security

Income (“SSI”) benefits. Defelant moves for an Ordéifiaming her decision. With

1

With the parties’ consent, this case was reassigned to the undersigned for all purposes,
including trial and the entry of judgment, pursuant to 28 U.S.C. § 636(c). (#19.)
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the administrative record (#7) having bdgad and the issues fully briefed (##13,
23), the cross motions stand ready for decision.

II. BACKGROUND

A. Procedural History

Robichau filed for SSDIrad SSI on June 9, 2011. (TRt 111, 294.) His
disability onset date was June 20, 2009. (TR at 293, 2%i& two claims were
originally denied on September 28, 20h#l ¢hen again on reconsideration on January
30, 2012. (TR at 111-114.) Plaintiff requeséeaearing before an administrative law
judge, which was held on Jud®&, 2013. (TR at 48-83.) Robichau appeared at the
administrative hearing with his legal repgasative. (TR at 48.) Both Plaintiff and a
vocational expert testified at the hearing before the ALJ. (TR at 48-83.)

The ALJ issued a decision unfavorateRobichau on July 12, 2013. (TR at
27-41.) Plaintiff filed a request for reviefhearing decision on July 26, 2013. (TR
at 6-7.) On September 12014, the Appeals Council dexi the request for review.
(TR at 1-5.) As a consequence of the denial, the ALJ's dedsidactobecame the
final decision of the Acting Commissioneujgect to judicial review under 42 U.S.C.

8 405(g). The instant action was filed on November 9, 2014. (#1.)

B. Factual History

The designation “TR” refers to the administrative record. (#7.)
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According to his testimony at the admingive hearing, at that time Plaintiff
was 48 years old and went &8 as the seventh grade in school. (TR at 52-53.)
Robichau is married and has a son. (TR&) He lives with his wife, son, and
parentsid. Robichau worked as a roofer from 1988 to 2005; for Home Depot as a
freight mover from 2005 to 2009; and agaimasofer for one to two weeks in 2011.
(TR at 53-57.) He has not worked sime brief stint as a roofer in 2011. (TR at
56.)

1. Medical History

Robichau’s relevant medical historygies in October 2007 when he received
the first of five injections in his spine tombat back pain. (TR at 396.) The injections
continued into July of 2008. (TR at 392-397, 412-413.) On October 17, 2008,
Robichau received an MRI ofdhlumbar spine which revealddter alia, “[m]ild
stable chronic anterior wedging of the L2 vertebral body suggest[ing] a remote old
healed L2 vertebral body compression fraetur . . [m]ild sable degenerative
changes, . . . [and] [s]light scoliosis.” (TR at 465-466.)

OnJanuary 19, 2009, Plaintiff, complaigiof back pain radiating into the right

3

Plaintiff testified that he was immediagdet go from his 2011aofing job because his
employer felt that he was no longer able to penftire tasks necessary to complete the work. (TR
at 57.) This period of employment was matluded in his Work History ReporiSéeTR at 305.)



hip, was treated at the Emergency Depantroéthe Lahey Clirc (“Lahey ED”). (TR

at 407-410.) The cause of the injury vaeegermined to be shoveling snow. (TR at
407.) Robichau was diagnosed with antadumbar strainprescribed Vicodin,
limited in his lifting for a week, and told follow up with a physical therapist. (TR
at 407-410.)

On June 13, 2009, Plaintiff was seen in the Emergency Department of the
Northeast Hospital Corporation (the “Northeabt’) for complaints of chest, leftarm,
and left back pain that had been ongoinglie previous week. (TR at 416.) The level
of pain was stated to be a 5 out of Id). Robichau was prescribed Tylenol with
Codeine and referred to psamary care physician for a follow-up appointment. (TR
at 417.)

On July 14, 2009, Plaintiff was in atespeed motor vehicle accident and was
taken to the Northeast ED for neck pain. Tl of pain was saitb be 8 out of 10.
(TR at418.) The treating physician noted fRabichau stated &t after the accident
“he took a couple of Vicodin, drank somea@thol, and then decided to come to the
emergency department tovea[his neck] evaluatedld. Robichau was prescribed
Vicodin, told to consult with his primgicare physician, andstharged. (TR at 419.)
Two days later, on July 12009, Robichau was seen at Family Medical Associates

(“FMA”), his primary care providerper the emergency department doctor’s



recommendation. (TR at 809-810.) Plaintiff viaksl to take thenuscle relaxants he
had been prescribed and to return if necessary. (TR at 810.)

On August 3, 2009, Robichau wases at the FMA by Nurse Practitioner
Nancy Lyons. (TR at 581-583.) The purposeHis visit was assistance with stress
and difficulty sleeping as a result of an edegion he had at work in which Plaintiff
threatened to kill his general managéfR at 581.) Plaintiff believed he was
depressed and Ms. Lyons recorded lifech as anxious. (TR at 582.) Robichau
requested a refill of his Vicodin prescriptiod. He was diagnosed with general
anxiety and back paird.

On September 28, 2009, Plaintiff weesen at the FMA by his primary care
physician, Phillip Burrer, M.D., for hisngoing anxiety. (TR at 577.) Robichau
complained of anxiety, depression, fatigsieess, panic attacks, and insomidaDr.
Burrer diagnosed Robichautivgeneral anxiety, bagkain, chronic pain syndrome,
fatigue, insomnia, and low back pain. (BR578.) Dr. Burrer noted that Plaintiff
appeared to be anxious and agitatdd.

On November 30, 2009, Robichau presdrat the Lahey ED with complaints
of rib pain on his right side incident stipping off the hood of his truck and falling
onto the blade of a snow plow. (TR at 40%:yays were ordered, but Robichau

walked out before they could be admstered. (TR at 404.) On December 2, 2009,



Plaintiff presented at the Northeast ED far §ame injury and x-ya were taken. (TR
at 421.) The x-rays showed “clear lureysd no evidence of acute rib fracturk’
Robichau was prescrib&ercocet for the paiid. Plaintiff returned to the Northeast
ED on December 8, 2009 complaining of ongoing rib pain; he was prescribed
Percocet and Motrin to help with thelipaTR at 423-424.) Plaintiff was seen by Dr.
Burrer as a follow-up to the fall fromhe hood of his truck on December 21, 20009.
(TR at 573-574.) He was diagnosed with rib pain, back pain, and chronic pain
syndrome. (TR at 574.)
In the winter of 2010 Plaintiff suffered fmoa variety of cold related ailments.
Over the course of January and Februampaf year, Robichawas seen at the FMA
several times for symptoms including streat, cough, and bronchitis. (TR at 567,
568, 571, 572.) On March 4, 2010, Plaintiff was seen at the Northeast ED for chest
pain, shortness of breath, fever, andgh. (TR at 425.) The treating physician noted
that Robichau continued to smoke and abalsohol, “8 glasses of wine per day at
least.”ld. Plaintiff left the emergency departni@gainst medical advice. (TR at 426.)
On May 25, 2010, Robichau was seminthe FMA by Nurse Practitioner

Katelynne Lyons (“NP Lyons*for a follow-up to discuss his medications. (TR at
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As there are two nurse practitioners wilie surname Lyons, Katelynne Lyons will be
referred to as “NP Lyons.”



564.) Plaintiff stated that the Prozac wasmalping anymore anithat he wanted to
stop taking the pain medication for his baltk. A physical examination revealed
decreased range of motion in Robichan&ck and back. (TR at 565.) Plaintiff
returned to NP Lyons on July 6, 2010, cdanung of stress as a result of purchasing
a new house and not being employed. @iR562.) Robichau believed that his
medications were insufficieand stated that he would like to see a psychialdst.
NP Lyons diagnosed Plaintiff with fgtie, stress reaction, insomnia, and grief
reaction. (TR at 563.)

Seven weeks later, on Augu), 2010, Robichau retued to NP Lyons for a
follow-up to his July 6 appointment. (T& 559.) Plaintiff reported improvements
with the use of medication, and that he started seeing a psychidtriRabichau
stated that he was unable to work becafghe pain in his back, that his mental
stressors had improved, and that he recently applied for disdbliliyn examination
of Robichau revealed lumbar temdess and spasm, but no neurological
abnormalities. (TR at 560.)

At an office visit on September 17, 20BQbichau complained to Dr. Burrer
of pain in his right hip andide of his back as a result of an injury suffered while

working at a “roof job” three weeks prio(TR at 556.) Dr. Burrer prescribed physical

This period of work was not recorded in Plaintiff's Work Activity Report, nor was it
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therapy. (TR at 558.) Twmonths later, on Novemb#6, 2010, Robichau was seen
by NP Lyons for chronic low back paand anxiety. (TR at 534.) The resulting
diagnosis confirmed as much. (TR at 535.)

On February 16, 2011, Plaintiff wasadwated by Michael Yoon, M.D., of the
FMA. (TR at 536.) Robichau present®dDr. Yoon with tingling and numbness in
the left side of his face, pus in his lefte, headache, fatiguend weakness in the left
arm and legld. Dr. Yoon suspected that Robichaad suffered a sike and advised
him to go the emergency department. (TR38.) On the same date, Plaintiff was
admitted to the Northeast EDr a suspected stroke. (TR at 432.) After diagnosing
him with a stroke and parasthesiasseteral extremitieshe treating physicians
eventually discharged Robichau and recommended that he consult with an
ophthalmologist and follow up with Dr. Burrer. (TR at 433.) A history of alcohol
abuse was documented and cocaine avesovered in Plaintiff's urined. When
guestioned about the positive drug test, Radicstated that he was unsure how that
could be, as he did not use cocaide.

Plaintiff followed up with Dr. Burreon March 22, 2011 for ongoing symptoms
incident to the stroke including tingling in tledt side of his head and face, pus in his

eye, and weakness in his left arm and (€& at 599.) Dr. Burrer noted that Robichau

referenced at the hearin@deTR at 48-83, 305.)
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had presented to Dr. Yoon the prior monithvgimilar symptoms; he also noted the
positive drug screeild. An Echocardiogram and MRI/éf the brain were conducted.

Id. In his psychiatric evaluation of Robichau, Dr. Burrer noted that Plaintiff might be
faking the symptoms. (TR at 600.) Robichaiswaen at the Northeast ED for similar
symptoms on April 9, 2011. (TR at 434he treating physician documented the
inconsistency between Plaintiff's denialtbé use of alcohol or illicit drugs and his
positive test for cocaine and opiatdd. Robichau was diagnosed with left facial
weakness and left-sided parestias. (TR at 435.) Plaintiff ultimately stated that he
wanted to leave; the treating physicianting that Robichau was stable, acquiesced
and recommended that Plaintiff make an appointment to see a neurdtbgist.

The report of a May 23, 2011 office visitth Dr. Burrer reflects treatment for
symptoms consistent with sinusitis. (TR589.) Ten days later, on June 2, 2011,
Plaintiff returned to Dr. Burrer. (TR at 54Rpbichau complained of pain in his groin
as a result of physical exertion and blunt traulchal.ater in the month, on June 16,
2011, Plaintiff was seen by Nurse Practitiod@nice Thoen of the FMA for pain in
his lower back. (TR at 543-544.) Robichauetithat the pain was chronic, but had
been exacerbated incident to his mowing ldwn. (TR at 543.An x-ray taken on
June 28, 2011 revealeiter alia, “[a] slight compression abnormality, . . . slight

anterior wedging, . . . and minimal vascular abnormality.” (TR at 474, 630.) That same



day, Robichau was also seen by Dr. Bufoer skin rash on his scalp. (TR at 545.)

Robichau returned to Dr. Burrer for a follow-up appointment for low back pain
onJuly 7, 2011. (TR at 547.) Robichau wasessed to have bgzkin and appeared
anxious and agitated. (TR%48.) An MRI of Plaintiff'sback was taken on July 16,
2011. (TR at 476.) The MRI showadter alia, “[m]ild chronic and stable anterior
wedging of L2, [m]ild disc dgeneration at L2-3 with slight disc bulging, and no disc
herniation or spinal stenosis.” (TR at 476-477.) When compared to a July 2008 MRI,
the results showed no significant change. (TR at 477.)

NP Lyons treated Robichau for chronic back pain on August 1, 2011. (TR at
614.) In similar fashion to his July 6 vidRpbichau complained of chronic back pain
that was exacerbated by mowing his laleinHe stated that the pain radiated from his
back to his buttocks and thigh. (TR &14-615.) The record of treatment noted
Robichau to have an agitated and anxidaseanor throughout the course of his
August 1 visit.d.

Plaintiff returned to NP Lyons on Augu&l, 2011 to discuss disability and get
his medications refilled. (TR at 616.) Ovke course of the visit Robichau reported
chronic pain with moderate intensityd. An echocardiogram and MRI were
performed and founid be negativeld. A physical examination revealed decreased

range of motion with backdkion and extension. (T& 617.) NP Lyons reported
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that Robichau saw a neurologist, Harneag8j M.D. However, Plaintiff stated that
he was unable to secure an appointmantthe MGH stroke center, as was
recommended by Dr. Singh. (TR at 616.)

Throughout October 2011, Plaintiff was treated at the FMA for urinary
problems. (TR at 618-623.) On NovemB®8r 2011, Robichau was seen by Dr. Yoon.
(TR at 624.) Plaintiff reported facial eptes over the previous few weeks consisting
of numbness, tingling, headache, and loss of motor functidn. Robichau was
referred back to Dr. Singh. (TR at 626.)

On December 3, 2011, Robichau was treatele Lahey ED for pain localized
to his right flank. (TR at 689.) He wadiagnosed with Eney stones and was
ultimately discharged after the pain level was decreased. (TR at 689-697.)

On January 10, 2012, NR&ans saw Plaintiff as a follow-up for his seizure and
for treatment related to his historyshusitis. (TR at 760.) An electroencephalogram
taken on January 28012 was within the normal limits. (TR at 712.) The following
day, Robichau was seen by Ms. Thoen fonpaints of low back pain. (TR at 713.)
Plaintiff was again assessed to have chronic low back pain. (TR at 714.)

At a February 3, 2012 visit to the FMA, Robichau was seen by NP Lyons for
low back pain and the completion of hdgsability forms. (TR at 715.) Plaintiff

presented with a limp, limita@énge of motion, and amaious and agitated demeanor.

11



(TR at 716.) Robichau returned for ddav-up with NP Lyonson February 17, 2012.
(TR at 717.) The record of treatment not@gdjoing complaints of facial droop, denial
of any recent head trauma, and that Plaintiff started seeing a neurologistiP
Lyons found the neurologist’s tests to be negatie.

On March 30, 2012, Plaintiff was seen by NP Lyons for a follow-up
appointment for his kidney stones and generalized anxiety. (TR at 728.) Robichau
stated that the Prozac was not treating his anxiety as effectively as it had previously,
and he wanted to increase his noation or try something differend. NP Lyons
determined his psychiatric state to be within the normal ranges and prescribed
Wellbutrin for his depression and anxiety. (TR at 729.)

On May 29, 2012, Plaintiff was sentttee Northeast ED from jail for pain and
swelling in his left eloow from whatppeared to be a bug bite. (TR at 730-735.)
Robichau was treated and returned to jail.On September 17, 2012, Robichau was
seen at the FMA by NuesPractitioner Jarra Carn&yTR at 779-781.) Plaintiff stated
that he spent the previous five mon#isMiddleton Jail and had been without his

medication for the entirety of his stald. Robichau was seeking refills for all of his
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Ms. Carney is supervised by Dr. Yoon. (&R/79-781.) Dr. Yoon co-signed the September
17 reportSee id.
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medicationsld. Ms. Carney called the Middleton Jaitfirmary and was informed
that Plaintiff had been weaned off allroatics over the course of his incarceration.
(TR at 780.) The infirmary told Ms. Qaey that Robichau had done well taking
Motrin and did not exhibit @y signs of uncontrolled pain.ld. A physical
examination revealed “normal gait; normal range of motion of all major muscle
groups; pain with range of motion: back in flexiofd”

On September 21, 2012, Plaintiff begagatment with Susan Rudman, Ed. D.,
a licensed psychologist. (TR at 861.) Acangdito a letter authored by Dr. Rudman,
she saw Robichau regularly through June 10, 2d1Br. Rudman refused to provide
her records of treatment for Plaintif&ee id.

Plaintiff’s first recorded medical visin 2013 occurred on February 6th. (TR
at 836.) Robichau presented for a cdtadion, per his primary care physician’s
request, with Sara Led].D., of the North Shore Physicians Groug. Dr. Lee
conducted a physical examinatamd observed Plaintiff to walk with an antalgic gait,
so an MRl was ordered. (TR at 837.) TheliylIministered April 10, 2013, revealed,

inter alia, “[m]ild to moderate central canal stsis, . . . mild facet arthopathy, . . .

6

There appears to be a discrepancy regatti@game of the institution in which Robichau
was housed for the period of his incarceration. Ms. Carney initially refers to the institution as
“Middleton Jail” on page 1 of her treatment report, but subsequently refers to it as “Middlesex
County Correction Facility” on page S€eTR at 779-780.)
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[m]ild diffuse degenerative disc diseasaultilevel small disc bulges, . . . mild
multilevel foraminal narrowing, . . . and Jid exaggerated kyphwm angulation . . .
" (TR at 838-839.)

On April 30, 2013, Robichau was sdenchronic back pain by Navid Mahooti,
M.D. (TR at 845.) Dr. Mahooti observed thRlaintiff presented with a cane to
ambulate and moved around frequently during the visit. (TR at 846.) Having seen
Robichau on two previous occasions, Dr. Mahooti compared his demeanor to his
previous visits and noted that Plaintiff appeared less comfortable on Aprid 30.

Plaintiff was seen by Dr. Lee for dlfmwv-up to review his April 10, 2013 MRI
results on June 11, 2013. (TR at 835, 838:) Dr. Lee opined that there was “no
significant central stenosis at any level,. there [were] multilevel degenerative
changes that were contributing to his baekn, . . . and there was disc ostephyte to
the left of L4-5 . .. .1d. Robichau was referred for a surgical consultation.

2. Medical Opinions

On August 22, 2011, Jane Mathews, M.D., an advising physician to the

Disability Determination Services, foundaititiff capable of performing light work

with certain limitations. (TR at 91-92.) IMathews concluded that Robichau was not

7

Dr. Mahooti’'s two preceding appointments wRobichau are not contained within the
administrative record.
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disabled. Id. Two weeks later, on Septeml&r2011, Stanley Rusnak, ED. D, also
opining for the Disability Determination Services, examined Plaintiff. (TR at 549-
553.) Dr. Rusnak concluded that Robichad a mood disorder, personality disorder,
back pain, arthritis, left arm wealsg®g and a Global Assessment Functioning
(“GAF”) ® score of 50.1d.

On September 26, 2011, Eugene Fierrva),., an advising psychiatrist to the
Disability Determination Services, determirtedt Robichau was able to perform light
unskilled work. (TR at 96.) On Janua2®, 2012, Sandra Diaz, Ph.D, an advising
psychologist to the Disability Determinaii Services examining Robichau’s disability
status on reconsideration, concurred withFderman’s conclusion that Plaintiff is not
disabled. (TR at 124-126.)

Henry Astarjian, M.D., an advising phy&a to the Disability Determination
Services, reconsidered Plaintiff's physical status on January 24, 2012. (TR at 124.) Dr.
Astarjian’s opinion as to Plaintiff's physical status was in line with Dr. Mathews’
initial conclusion, with the only differees being Dr. Astarjian determined that

Robichau could only stand for four hours in an eight-hour day, could climb

8

“The GAF scale ranges from zero to 10@dgc]onsider[s] psychological, social, and
occupational functioning on a hypothetical continuum of mental health-illness.” Social Security
Claims and Procedures § 8:137 (6th ed.) (al@matin original) (internal citation and quotation
omitted). “A GAF of 41-50 indicates that the indival has [s]erious symptoms . . . OR any serious
impairment in social, occupational, or school functioning . 1d..”
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ramps/stairs occasionally, could nevemb ropes and ladderand should avoid
concentrated exposure to extreme tempeesat whereas Dr. Mathews found he could
stand for six hours, climb ramps/stifrequently, climb ropes and ladders
occasionally, and was not limited in his exposure to temperat@@sparelR at 91
with TR at 122.) Both physicians ultinedy concluded thaRobichau was not
disabled. (TR at 96, 128.)

On August 17,2012, Dr. Yoon completed a Multiple Impairment Questionnaire
(“MIQ") on Plaintiff's behalf. (TR aZ740-748.) Dr. Yoon diagnosed Robichau with
chronic back pain rated at 5 out of 10passion, anxiety,ral kidney stones. (TR at
741.) It was Dr. Yoon’s opinion that Robicheauld sit for one hour in an eight-hour
workday and stand for four in the sameriod, frequenthflift up to ten pounds,
occasionally carry ten to twenty pounds, wbikked to take unscheduled breaks every
hour, and would be absent more than three times per mtzhth.

On April 30, 2013, Dr. Mahooti comgked a MIQ for Robichau. (TR at 852-
860.) Dr. Mahooti reported that Plaintiff walt with an antalgic gait, had pain upon
palpation, was restricted in his rangevadtion, and walked with a cane. (TR at 852.)
With respect to Plaintiff's ability to perform over the course of an eight-hour work
day, Dr. Mahooti reported th&obichau could sit for five hours and stand/walk for

three hours per day. (TR at 855.) Plaintiff was given a prognosis of “fair.” (TR at
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852.)

Opining as to Robichau’s mental condition, Dr. Rudman completed a
Psychiatric Impairment Questionnaoe May13, 2013. (TR at 821-828.) She stated
that Plaintiff's current GAF was 44 and theviest it had been in the past year was 40.
(TR at 821.) Dr. Rudman’s prognosis for Robichau was “limited to poor” and she
found him to “markedly limited” in hiability to perform in a workplace setting.R
at 821, 823.)

3. Hearing Testimony

At the hearing, Plaintiff stated thhé suffered from chronic low back pain,
numbness on the left side of his body assaltef a stroke, anxiety, and depression.
(TR at 57-58.) Robichau described theathic back pain as sharp and aggravating.
(TR at 61.) Addressing his daily limitatiodse to his conditions, Robichau testified
that he usually only slept between fouddive hours per night because of the pain
in his left leg; if medicated, he could ®r between two antivo and one half hours
before needing to walk around; and condd lift more than ten pounds with either
hand. (TR at 62-64, 66-67.) Plaintiff statedttto cope with his physical ailments he
walked with the assistance@atane, took hot showers, and would sit or lay prone for
extended periods. (TR at 64-65.) Withspect to his psychological maladies,

Robichau explained that his state of aegsion resulted in a lack of motivation, no
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desire to interact with others, and a prehce to remain bedridden for two to three
day periods. (TR at 70.)

Ill. THE STANDARD OF REVIEW

Title 42 U.S.C. § 405(g) prodes, in relevant part:

Any individual, after ay final decision of the
Commissioner of Social Security made after a hearing to
which he was a partyrespective of the amount in
controversy, may obtain a review of such decision by a
civil action commenced withigixty days after the mailing

to him of notice of such decision or within such further
time as the Commissioner of Salcsecurity may allow . .

.. The court shall have powtr enter, upon the pleadings
and transcript of the record, a judgment affirming,
modifying, or reversing the decision of the Commissioner
of Social Security, with owvithout remanding the cause for

a rehearing. The findings of the Commissioner of Social
Security as to any fact,stipported by substantial evidence,
shall be conclusive . . ..

The court’s role in reviewing a decision of the Commissioner under this statute is
circumscribed:

We must uphold a denial of social security disability
benefits unless ‘the Secaey has committed a legal or
factual error in evaluating a particular clairBuallivan v.
Hudson 490 U.S. 877, 885, 109 6t. 2248, 2254, 104 L.
Ed. 2d 941 (1989). The Secretary’s findings of fact are
conclusive if supported by substantial eviderfsee42
U.S.C. 8§ 405(g)see also Richardson v. Perald92 U.S.
389, 401, 91 S. Ct. 1420, 1427, 28 L. Ed. 2d 842 (1971).

Manso-Pizarro v. Secretapf Health & Human Servsi6 F.3d 15, 16 (1st Cir. 1996);
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see Reyes Robles v. Findi®9 F.2d 84, 86 (1st Cir. 1969) (“And as to the scope of

court review, ‘substantial evidence’ is a stringent limitation”).

The Supreme Court has defined “substmvidence” to mean “more than a

mere scintilla. It means sucklevant evidence as a reasonable mind might accept as
adequate to suppax conclusion.”Richardson v. Peraleg02 U.S. 389, 401 (1971)
(quotingConsolidated Edison Co. v. NLRBI5 U.S. 197, 229 (1938pee Irlanda
Ortiz v. Secretary of Health & Human Sen@b5 F.2d 765, 769 (1st Cir. 1991). It has
been explained that:

In reviewing the record forubstantial evidence, we are to

keep in mind that ‘issues ofedibility and the drawing of

permissible inference from ewadtiary facts are the prime

responsibility of the Secretary.” The Secretary may (and,

under his regulations, must) take medical evidence. But the

resolution of conflicts in thevidence and the determination

of the ultimate question of disability is for him, not for the

doctors or for the courts. We must uphold the Secretary’s

findings in this case if a reasonable mind, reviewing the

record as a whole, could accépats adequate to support his

conclusion.
Lizotte v. Secretary of Health & Human Seréb4 F.2d 127, 128 (1st Cir. 1981)
(quotingRodriguez v. Secretary of Health & Human Se®47 F.2d 218, 222 (1st
Cir.1981)). In other words, if suppodtby substantial evidence, the Commissioner’s

decision must be upheld even if the evidence could also arguably admit to a different

interpretation and resubee Ward v. Commissioner of Social S&l F.3d 652, 655
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(1st Cir. 2000);Nguyen v. Chaterl72 F.3d 31, 35 (1st Cir. 1999) (per curiam).

Finally,

Even in the presence of stéstial evidence, however, the
Court may review @nclusions of lawSlessinger v. Sec’y
of Health & Human Servs835 F.2d 937, 939 (1st Cir.
1987) (per curiam) (citing’hompson v. Harris504 F.
Supp. 653, 654 [(D. Mass.198Q)8nd invalidate findings
of fact that are ‘derived by ignoring evidence, misapplying
the law, or judging matters entrusted to expeNgyen v.
Chater, 172 F.3d 31, 35 (1st Cir. 1999) (per curiam).

Musto v. Haltey 135 F. Supp.2d 220, 225 (D. Mass. 2001).

V. DISCUSSION

In order to qualify for SSDbr SSI benefits, a claimant must prove that he/she
IS unable “to engage in any substangjainful activity by reason of any medically
determinable physical or mental impairmetich can be expected to result in death
or which has lasted or can be expectedsbfor a continuougeriod of not less than
12 months.” Title 42 U.S.&8 423(d)(1)(A), 1382c(a)(3)(A)n making the decision
to deny Plaintiff's request for disabilibenefits, the ALJ conducted the familiar five
step evaluation process to deterenihether an adult is disable8ee20 C.F.R. 88
404.1520(a), 416.920(agoodermote v. Secretary dealth & Human Servs690
F.2d 5, 6-7 (1st Cir. 1982¥eiga v. Colvin5 F. Supp.3d 169, 175 (D. Mass. 2014).

The ALJ concluded that: Bobichau had not engagedsnbstantial gainful activity
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since June 20, 2009, the alleged onset tatd&obichau had severe impairments, to
wit, low back pain secondary to a sligicompression abnormality and degenerative
disc disease status post facet blocks, nerve root blocks, depression, and anxiety; 3)
Robichau does not have an impairment or combination of impairments that met or
medically equaled the severiiyone of the listed impairents in 20 C.F.R. Part 404,
Subpart P, Appendix 1; 4) Robichatetained the following residual functional
capacity’® he can lift twenty pounds occasitigaand ten pounds frequently; he can
stand and/or walk for four hours total ovlke course of an eight-hour workday; he
can sit for six hours total over an eidtdur workday; he can occasionally climb
ramps and stairs with a need to avdithbing ropes, ladders, and scaffolds; he can
occasionally balance, stoop, kneel, croaetd crawl; he needs to avoid concentrated
exposure to extreme coldedt, humidity, vibrations, and hazards; he can understand
and remember simple insttions; he can concentrad@ simple tasks in two-hour
increments over an eight-hour workdayrhe interact appropriately with coworkers

and supervisors; and he caalapt to changes in worktsegs; 5) Robichau is unable

Robichau only made $896.00 for his brief waska roofer in 2011. (TR at 56.) Therefore,
this work did not rise to thevel of substantial gainful activitysee20 C.F.R. § 404.1574 (2006).

10

A Social Security claimant’s residual furartial capacity (“RFC”) is “an assessment of an
individual’s ability to do sustained work-related picgs and mental activities in a work setting on
a regular continuing basis,” despite his/imemtal and physical litfations. SSR 96-8p, 1996 WL
374184, at *1 (S.S.A. July 2, 1996Ee20 C.F.R. 88 416.920(e), 416.945, 404.1545(a)(1).

21



to perform any past relevanbrk, but is able to perforfobs that exist in significant
numbers in the national economy; and 6bRhau has not been under disability from
June 20, 2009 through July 12, 2012, the datbe ALJ’s decision. (TR at 29-40.)
A. Weight of Medical Opinions

Robichau takes issue with the ALJ'saision in several respects. First, he
contends that the ALJ failed to weigh prdpehe medical evidence. (#13 at 13.) It
is Robichau’s position that Drs. Yoon avddhooti’s opinions should have been given
controlling weight, or, in the alternativeatithe ALJ failed to esduate properly their
opinions with respect to the factast forth in 20 C.IR. 88 404.1527 and 416.927.
(#13 at 13-19.)

The opinion testimony of the treating physician must be
given controlling weight if it is well-supported and not
inconsistent with the other substantial evidence on the
record. 20 C.F.R. § 404.1527(d)(2ee also Clayton v.
Astrue No. 09-10261-DPW, 2010 WL 723780, at *6 (D.
Mass. Feb.16, 2010) (applyingetbonsistency standards of
20 C.F.R. 8404.1527(d)(2)). This means that while there is
a general presumption of deference to the treating
physician’s opinion, the ALJ can choose not to grant the
opinion controlling weight ithat opinion is inconsistent
with other substantial evidence in the reco&teen v.
Astrue 588 F. Supp.2d 147, 154 (D. Mass. 2008).
Decisions regarding incongecies between a treating
physician’s opinion and other edce in theecord are for

the ALJ, and not the Court, to resol@asta v. Astrues65

F. Supp.2d 265, 271 (D. Mass. 2008) (citRgdriguez v.
Sec'y of Health and Human Sen47 F.2d 218, 222 (1st
Cir.1981)).
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Abubakar v. AstrueNo. 11-cv-10456, 2012 WL 957623, at *8 (D. Mass. Mar. 21,
2012). Robichau argues that the ALJ ebgdejecting the opinions of Drs. Yoon and
Mahooti, Plaintiff's treating physicians, with respect to their findings as to Robichau’s
physical limitations. (#13 at 15.)

The record is clear that the ALJ did mefect either opinion, but that he gave
them less weight based on their incotesisies with the record as a wholgee?0
C.F.R. 8 404.1527(c)(2) (“If we find thattreating source’s opinion on the issue(s)
of the nature and sewsr of your impairment(s) is well-supported by medically
acceptable clinical and laboratory diagno&ichniques and is not inconsistent with
the other substantial evidenoe/our case record, we will give it controlling weight”);

Frenche v. ColvinNo. 14-cv-263, 2015 WL 4407940,*& (D. R.I. July 20, 2015)
(“The ALJ may discount a treating physiciapinion or report regarding an inability
to work if it is unsupported by objective medi evidence or igholly conclusory”)
(citing Keating v. Sec'y of Health and Human Ser848 F.2d 271, 275-276 (1st
Cir.1988)). Such a decision is for the Aadd the Court will confine its examination
to the evidence and reasoning religmbn to reach such a conclusi@ee McNelley
v. Colvin,No. 14-cv-14342, 2015 WL 3454721 *4t(D. Mass. May 29, 2015) (“If
the treating physician’s opinion is inconsistesth other evidencen the record, the

conflictis for the ALJ, not the court, tesolve. The ALJ’s decision must nevertheless
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“contain specific reasons for the weight@n to the treating source's medical opinion,
supported by the evidence in tteese record.”) (citing and quotiRpdriguez/. Sec'y
of Health and Human Sery$€47 F.2d 218, 222 (1st Cir. 1981) (internal quotation
omitted) and SSR 96-2p, 1996 WL 374188, afJdy 2, 1996)). Thus, reversal or
remand is only warranted if the ALJ’sdsion was factually unfounded or devoid of
sufficient justification. In the instantase, the ALJ's decision was adequately
supported.
1. Treating Physicians

The ALJ chose to give Dr. Yoon's opinion little weight for three articulated
reasons. First, the ALJ found “Dr. Yoorgsabling limitations [to be] inconsistent
with the diagnostic evidence of recordTR at 37.) Second, Robichau “does not
present clinically with any focal neuagical deficits.” (TR at 38.) Third, “the
limitations in Dr. Yoon’s opinion are more restrictive than the claimant’'s own
testimony regarding his limitationdd.

The ALJ included in his decision atdeed review of Robichau’s medical
history beginning in Octols&007 and continuing through the date of hearing, June
18, 2013. $e€elR at 32-37.) As part of his redian of the medical record, the ALJ
examined Robichau’s MRI reports and noted their findings of “mild” and “stable”

changes. eeTR at 33-34, 36.) Further analysis of the MRI reports can be seen in
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the ALJ’s analysis of Plaintiff's credibility SeeTR at 38.)

Plaintiff's argument that “the MRIsin the record confirmed spinal
abnormalities” is not a conclusi contrary to that of the ALJ. The ALJ accounted for
these abnormalities in Robichau’s RFSe€TR at 39-40) (finding Robichau unable
to perform any of his past work and limmigy his RFC to light unskilled work). It is
Plaintiff's position that the evidence cairted in the record warrants a finding of
greater limitation than what was determin®dthe ALJ. A review of the ALJ’s
decision shows that the ALJ considerad of the medical evidence before
determining Robichau’s RFC.

Robichau does not contest the ALJ’s second justification for discounting Dr.
Yoon’s opinion; Robichau does not argue t@has focal neurological deficitSde
#13.) With respect to the third justificati for the limited weight given to Dr. Yoon's
opinion, the ALJ noted the inconsister@tween Dr. Yoon’s opinion and Robichau’s
testimony, finding “[flor example, Dr. Yooopined that the claimant is only able to
sit for one hour in total in an eight-hour tkday; whereas, the claimant testified that
he is able to sit for two ttovo and one half hours at a time.” (TR at 38.) Plaintiff takes
issue with the ALJ’s reliance on suchexample, arguing that Dr. Yoon’s opinion
was in response to Robichau’s abilitygerform in a workplace, while Plaintiff's

testimony was in responsed@eneral unqualified quest. (#13 at 15-16.) The ALJ
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was present at the hearing and was appo$éae context within which Robichau’s
answers were givelkeeFrustaglia v. Sec'y of Health and Human Ser889 F.2d
192, 195 (1st Cir.1987) (citifgaRosa v. Sec'y of Health and Human Se863 F.2d

24, 26 (1st Cir.1986)) (finding that it isrfthe ALJ to determine how testimony fits

in with the rest of the evidence and def@must be given to those considerations).
Further, the ALJ found Dr. Yoon’s opinion to be inconsistent with Dr. Fierman’s
opinion that Robichau could sit for six hours in an eight-hour day, which the ALJ
found to be consistent with tinecord as a whole. (TR at 3&mparelR at 741-748
with TR at 90-96.)

Based on the medical record before @ourt, Dr. Yoon saw Plaintiff on four
occasions, all of which occurred betwdesbruary of 2011rad September of 2012:
February 16, 2011, October 19, 201 bymber 30, 2011 na September 17, 2012.
(TR at 536-539, 620-629, 679-684, 779-7819nbl of the appointments where Dr.
Yoonis listed as the provider wera@sponse to Robichau’s chronic p&ee idThe
three appointments were for a sinus inf@cturinary track infection, and a follow up

to a potential strokeld. Such limited interaction with Plaiiff, the majority of which

11

On September 17, 2012, Robichau was seer&NA. (TR at 779.) The provider is listed
as Ms. Carney, with her supervisor being Dr. Yoth. Both Ms. Carney and Dr. Yoon
electronically signed the report. (TR at 781.) Ii@arney electronically signed on September 17,
while Dr. Yoon'’s signature was recorded on the following ddy. The ALJ cites this visit as an
appointment with Dr. Yoon, while Plaintiff regerthis to be a visit with Ms. Carnez€erTR at 36;
#13 at 7.) For the sake of consistency, the visit will be credited to Dr. Yoon.
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IS not germane to the issues here, @gainst Dr. Yoon's standing as a treating
physician with a better unosanding of Plaintiff's ongoing issues than a non-
examining doctot?

Dr. Mahooti’'s contact with Plaintiff wealimited to three visits. Dr. Mahooti
described Robichau as “new to [him{TR at 859.) In Dr. Mahooti’'s MIQ, several
of the questions are answered with “I don’t know” or “possibly yes.” (TR at 852-
860.) Dr. Mahooti conceded that to ansegyeestions pertaining to Robichau’s ability
to lift and carry, he “would be guessih@gTR at 856.) Dr. Mahooti concluded the
guestionnaire by recommending that Dr. lwesuld be better suited to answer the
functional questionnaire. (TR at 859.) Suah obvious lack of interaction with
Robichau and limited knowledge of his di@al history significantly discounts Dr.
Mahooti’s standing a treating physician.was the case with Dr. Yoon’s opinion, the

ALJ gave less to weight for. Mahooti’'s opinion to the exité that it was inconsistent

12

The treating source rule provides

that the ALJ should give ‘more weight’ to the opinions of treating
physicians because ‘these sources are likely to be the medical
professionals most able to provide a detailed, longitudinal picture of
[a claimant’s] medical impairment(s) and may bring a unique
perspective to the medical evideniocat cannot be obtained from the
objective medical findings alone drom reports of individual
examinations.’ 20 C.F.R. 8 404.1527(c)(2); 416.927(c)(2).

Bourinot v. Colvin — F. Supp.3d —, 2015 W1456183, at *11 (D. Mass. 2015) (alterations in
original).
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with the diagnostic evidence of record\s stated previously, the ALJ carefully
examined and set forth Robichau’s medfaatory, including diagnostic evidence, in
his decision.

Based on the entirety of the medicatords, treatment ned, and Plaintiff's
description of his abilities, it was not unreaable for the ALJ to conclude that the
guestionnaires submitted by Drs. Yoon and Mahooti exaggerated the extent of
Robichau’s physical limitations. In suppoftis findings, the ALJ gave great weight
to Dr. Astarjian’s opinion. (TR at 37.) Nably, the ALJ gave less weight to Dr.
Matthews, also opining for hDDS, to the extent that she found Robichau to have
greater standing and climbing ability and fewevironmental limitations than did Dr.
Astarjian. “The ALJ may fig on the opinions of non-examining sources to determine
a claimant's RFC and need not to giveaer weight to the opinions of treating
physicians.’Crossley v. ColvifNo. 13-cv-11427, 2015 WL 4512643, at*4 (D. Mass.
July 24, 2015) (citingArroyo v. Sec'y of Health & Human Sen@&32 F.2d 82, 89 (1st
Cir. 1991)). The ALJ concludethat Robichau was capable of light work. (TR at 37.)
“Where, as here, treating source opinions mconsistent with other substantial
evidence in the recoythe SSA regulations do not regpian ALJ to give the opinions
controlling weight.” Bourinot,— F. Supp.3d —, 2015 WL 1456183, at *12 (citing

Arruda v. Barnhart 314 F. Supp.2d 52, 72 (D. Mass. 2004); 20 C.F.R. 8§
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404.1527(c)(3), (4); 416.927(c)(3),)(4SR 96-2p, 1996 WL 374188, at *Bge
Rodriguezp47 F.2d at 222 (“[T]he resolution obmwflicts in the evidence . . . is for
[the ALJ], not for the docts or for the courts.”)McNelley 2015 WL 3454721, at *5
(“Ultimately, the ALJ was with his discretion in giving small weight to [the treating
physician’s] opinion in light of other medical evidence in the record supporting a
finding of lesser impairment.”) (citindqRodriguez,647 F.2d at 222). There is
substantial evidence to support the ALJ sedeination that the medical opinions of
Drs. Yoon and Mahooti were not controlling.
2. Evaluation of Opinions

Plaintiff's alternative objection to éhALJ's evaluation of Drs. Yoon and
Mahooti’s opinions — that the ALJ failed tortsider the factors listed in 20 C.F.R. 88
404.1527 and 416.927 — is not persuasive. (#13 at 17.) The factors set forth in 20
C.F.R. 8§ 404.1527 and 416.927 for evahmth non-controlling treating source’s
opinion are as follows: 1) length of treatmetjtpature and exteof relationship; 3)
supportability; 4) consistency; 5) speciatina; and 6) other factors raised by the
claimant. 20 C.F.R. 88404.1527(c)(2-6) 416.927(c)(2-6). As described above, the
ALJ’s discussion of Robichau’s treatmeaites, imaging results, and other evidence
in the record explicitly considers facsothree and four: the degree to which the

opinion is supported by relevant evidence tnedconsistency of the opinion with the
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record as a whole. 20 C.F.R. 88 404.18%3(4) and 416.927(c)(3-4). The decision
also recounts Plaintiff's medical treatment history in detail, including individual
appointments with Drs. Yoon and Mahootmplicit in this review is the ALJ’s
consideration of the remaining factorse treatment relationship between the claimant
and physician, the practice specialty of the physician, and “other” relevant factors.
Title 20 C.F.R. 88 404.1527(c)(1-Z%-6) and 416.927(c)(1-2), (5-&eeBourinot,

— F. Supp.3d —, 2015 WL 1456183, at *13.

Plaintiff's argument that “[tjhe ALJail[ed] to weigh the doctors’ opinions
against the relevant factors” is unfoundé&te regulations do not require an ALJ to
expressly state how each factor was cargid, only that the decision provide ‘good
reasons’ for the weight given to a treating source opinBoutrinot — F. Supp.3d —,
2015 WL 1456183, at *13 (citing 20 CH.88 416.927(c)(2) and 404.1527(c)(2)).
The ALJ’s decision contains a thorough analysis and is supported by both medical
opinion and diagnostic evidence. His reasfmrsdiscounting the opinions of Drs.
Yoon and Mahooti are sufficient to appriseth Plaintiff and the Court of how each
treating source opinion was evaluated. “Rechia not required where, as here, ‘it can
be ascertained from the ertirecord and the ALJ’s opom that the ALJ applied the
substance of the treating physician rule Bourinot — F. Supp.3d —, 2015 WL

1456183, at *13 (quotingotta v. Barnhart475 F. Supp.2d 174, 188 (E.D. N.Y.
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2007) (internal citation omitted)).
3. Non-treating Physicians

Despite the ALJ’s in-depth explananifor finding the non-treating physicians’
opinions more consistent with the reca@sl a whole, Robichau argues that such a
conclusion was reached in error.

a. Completeness of the Record Upon Review

While Drs. Astarjian, Fierman, anddx did not personally evaluate Robichau,
they reviewed the medical record befooncluding that Platiff was not disabled.
Plaintiff takes issue with the fact that.[Xstarjian only reviewed Robichau’s records
through the date of his report, January 24, 201#13 at 16.)

It is undisputed that the ALJ may rely on reports from
non-treating physicians when they are more consistent with
the record than reports provided by treating physiciaes.
Berrios—Lopez v. Sec'y biealth & Human Servs951 F.2d
427, 431 (1st Cir.1991piVirgilio v. Apfel 21 F. Supp.2d
76, 80-81 (D. Mass.1998). Nevertheless, it is well
established that medical eeice that is too far removed
from the relevant time periothnnot constitute substantial
evidence if more recent rads establish a significant
worsening of the claimant’s conditio®ee Abubakar v.
Astrue No. 11-cv-10456-DJC, 2012 WL 957623, at *12
(D. Mass. Mar.21, 2012), and casésd. On the other hand,
the ALJ may rely on the dér evidence where it remains

13

Plaintiff asserts that Dr. Astarjian revied/the medical record “through February 2011,"
which is a factual impossibility since Dr. Agtan’s report was completed on January 24, 2(84e(
#13 at 16; TR at 124.)
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consistent with the current conditidd.; Ferland v. Astruge

No. 11-cv—123-SM, 2011 WL 5199989, at *4 (D. N.H.

Oct.31, 2011).
Nelson v. ColvinNo. 14-cv-10254, 2015 WL 1387864, *12 (D. Mass. Mar. 25,
2015). The record does not support, arairfiff has not argued, that Robichau’s
condition significantly worsened in thexs@en months between January 24, 2011, the
date Dr. Astarjian completenhis assessment of Robichand the June 18, 2013, date
of hearing. (TR at 48, 124.) A January 20612 electroencephalogram was within the
normal limits. (TR at 712.) On June 11, 20&3yeek prior to ta hearing, Dr. Lee,
examining Robichau’s April 10, 2013 MRipncluded that there was no significant
central stenosis at any level in Pldifgi spine and that the symptoms have been
chronic since 2006. (TR at 835.)

The assertion that Dr. Astarjian’s oniwas based on “outdated records” falls
flat when the MIQ of Dr. Yoon is examinedsde#13 at 16.) Robichau noted Dr.
Yoon'’s reliance on MRI findings as a founagtifor his opinion; the MRI in question
was administered in 2007 (#13 at 15; TR at 741.) When the remainder of Dr. Yoon'’s

listed supporting clinical findings are examd it is clear that they range from 2007-

2009. GeeTR at 741.) Thus, it would be ipposite to find Dr. Yoon’s reliance on

14

Defendant notes that the “2007 MRI,” refereneldr. Yoon’s MIQ, is not contained in the
record. (#23 at 12 n. SeeTR at 741.) Itis Defendant’s position that Dr. Yoon intended to reference
the 2008 MRIId.

32



“outdated” diagnostic imaging appropriatet discredit Dr. Astarjian’s under the same
theory. Such an argument need not beidkd, as Plaintiff has not demonstrated
substantial change in his condition pdahuary 2011, and the evidence contained
within the record does notftect such a deterioratior. Astarjian’s opinion was an
appropriate source upon whicketALJ could rely in finding Robichau not disabféd.
4. Treating Psychologist

Robichau argues that the ALJ “failed to give good reasons for rejecting the
opinions [sic] from the treating psychologis{#13 at 18.) While the ALJ gave less
weight to Dr. Rudman, Plaintiff’s treatingsychologist, he did not reject her opinion
as Robichau asserts. Additionally,etPALJ provided sufficient reasoning for
discounting the opinion: 1) the record doescontain any of Dr. Rudman’s treatment
notes; and 2) Dr. Rudman’s disabling corication limitations wer@nconsistent with

Plaintiff's own statement.(TR at 38.)

15

Robichau does not object to the opinions of Drs. Fierman and Diaz beyond their status as
non-treating physicians, which will be addressed below.
16

The statements in question, appearing on page six of Robichau’s Social Security
Administration Function Report, are as follows:

Q: For how long can you pay attention?
A: Quite a long time.

Q: Do you finish what you start? (For example, a conversation,
chores, reading, watching a movie)
A: Yes.
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It is Plaintiff's position that the ALJ was required to obtain Dr. Rudman’s

records or express his concern for tladisence. (#13 at 18.) Robichau cBesnford
v. Astrue No. 12-10575, 2013 WL 870228, at *8 (D. Mass. Feb. 14, 2013) for the
proposition that the ALJ “has a duty to dgethe record independent of any duty on
the claimant to present evidence . . . wéhar the record ‘does not contain all the
necessary information . . ."."See#13 at 18.) However, Robichau’s reliance on
Bamfordis misplaced and the quoted portiontekt is taken out of context. The
Bamfordcourt required such action

only when the ALJ cannot determine the basis of a treating

physician’s opinion from the record. Accordingly, an ALJ

must contact the medical source onlhen there is

ambiguity in the opinion of the treating physician, not when

evaluations are inconsistent with other information in the

record or when the ALJ rfds the treating physician’s

opinion unpersuasive.
Bamford No. 12-10575, 2013 WL 870228, at *8 (quotiAubakar 2012 WL
957623, at *11) (internal quotation omitte@mphasis added). The basis of Dr.

Rudman’s opinion is evidenced in her Psychological Impairment Questionnaire; she

Q: How well do you follow written instructions? (For example a
recipe)
A: Very well.

Q: How well do you follow spoken instructions?
A: Pretty good.

(TR at 320.)
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stated, under the laboratory and diagnosipsrt section, thater opinion is based
on “self reports [] [and] some obsetvm.” The ALJ provided both a detailed
description of Dr. Rudman’s opinion aadhorough justification for his decision to
discredit it. Ge€TR at 36, 38.) Nothing further is required.

Robichau also takes issue with the AlsEsond justification for discrediting Dr.
Rudman’s opinion: the inconsistencies betw her opinion as to Plaintiff's ability to
concentrate and Plaintiff's own statements on the subject. (#13 at 19.) Robichau
contends that his own written statementsenf@credibly vague” and “unclear,” and
therefore were insufficient support for the ALJ’s conclusitoh. The standard with
respect to the evaluation of evidence asl#ttes to a treating physician’s opinion bears
repeating: “Decisions regarding inconsistencies between a treating physician’s opinion
and other evidence in the record are far &iLJ, and not the Court, to resolve.”
Abubakar No. 11-cv-10456, 2012 WL 957623, at *8 (internal citations omitted).

In the alternative, Plaintiff takes tip@sition that the factors enumerated in 20
C.F.R. 88 404.1527(c)(2) and 4987(c)(2), as they relate Dr. Rudman’s opinion,
suggest that deference should be affortdelger as a treating physician. (#13 at 19.)
With respect to Dr. Rudman, Robichau doessuggest that the ALJ failed to consider
the factors in his analysis, but ratltame to the incorrect conclusidBee id.As he

did regarding the opinions of Drs. Yoon, M#oti, Astarjian, Fierman, and Diaz, the
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ALJ provided sufficient explanation to ajg® the Court and Plaintiff why he treated
Dr. Rudman'’s findings as heddi Remand is not warranteskee BouringtNo. 14-cv-
40016, 2015 WL 1456183, at *13.
B. Plaintiff's Credibility
1. Limitations

Next, Robichau takes issue with the A4 evaluation of Plaintiff's credibility,
arguing that the determination was ngpgorted by substantial evidence. (#13 at 19-
21.) Plaintiff contends that the ALJX®nclusion — tht Robichau’s testimony with
respect to his limitations exceeded wbatild reasonably be expected based on the
entirety of the record — is contradictedthg opinions of two treating experts. (#13 at
21.) Such an argument is nothing more taattempt to reassert Plaintiff’'s objection
to the ALJ’s findings with respect to the weight given to the treating physicians’
opinions, cloaked as an attack on the ALJ’s determination of credibility.

The assertion that the ALJ’s cretlity determination was not supported by
substantial evidence is unpersuasive. “[T]he ALJ was not required to credit [the
claimant’s] testimony.”Del Rosario v. ColvinNo. 13-30017, 2014 WL 1338153, at
*7 (D. Mass. Mar. 31, 2014) (citingianchi v. Sec'y of Health and Human Servé4
F.2d 44, 45 (1st Cir.1985) (recognizing theak$ished principle that the ALJ “is not

required to take the claimant’s agsmns of pain at face value.”))pzier v. AstrugNo.
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12-10359, 2013 WL 1282371, at *4 (D. Mass. Mar. 28, 200&)yeault v. Astrue865

F. Supp.2d 116, 126 (D. Mass. 2012) (An ALJ “is entitled to disbelieve subjective
complaints of disabling pain in the facé contrary medical evidence.”). Such a
decision must be supported by evidence:

The finding on the credibility dhe individual's statements

cannot be based on an intangibt intuitive notion about an

individual’'s credibility. The reasons for the credibility
finding must be grounded indlevidence and articulated in
the determination or decision . . ..

The determination or decision must contain specific reasons
for the finding on credibility, supported by the evidence in
the case record, and must be sufficiently specific to make
clear to the individual and &ny subsequent reviewers the
weight the adjudicator gave to the individual's statements
and the reasons for that weight.

SSR 96-7p, 1996 WL 374186, at *4. The ALJ must consider seven factors:

If, after evaluating the objective findings, the ALJ
determines that the claimant’'s reports of pain are
significantly greater than what could be reasonably
anticipated from the objectivevidence, the ALJ must then
consider other relevant informatigkvery v. Sec'y of Health

& Human Servs. 797 F.2d 19, 23 (1st Cir. 1986).
Considerations capable of substantiating subjective
complaints of pain includevidence of: (1) the claimant’s
daily activities; (2) the locatn, duration, frequency, and
intensity of the pain; (3) precipitating and aggravating
factors; (4) the type, dosage, effectiveness and side effects
of any medication taken tollaviate the pain or other
symptoms; (5) treatment, otitban medication, received for
relief of pain; (6) any other mea®s used to relieve pain or
other symptoms; and (7)ng other factors relating to
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claimant's functional limitations and restrictions attributable
to pain.See idat 22; 20 C.F.R. 88 404.1529(c)(3)(i)-(vii).

Cookson v. Colvin-F. Supp.3d—, 2015 WL 4006172, at *10 (D. R.I. July 1, 2015).
While the ALJ is requiretb consider all of théveryfactors, “an ALJ is not
required to discuss every factor in its decisi@ilvia v. Colvin No. 13-11681, 2014
WL 4772210, at *6 (D. Mass. Sept. 22, 201)e ALJ's consideration of thvery
factors can be seen throughout his decigpacifically in his analysis of Robichau’s
RFC. SeelR at 32-39.)
The Court may overturn an ALJ’s credibility determinations
only when it concludes that the ALJ has ignored evidence,
misapplied the law or judged whieal matters that should be
left to experts. The Court may also remand cases when the
ALJ has provided insufficient explanations for findings or
has failed to consider relevant evidence.
Silvia, 2014 WL 4772210, at *7 (emphasis addéd)e ALJ’s decision partially to
discredit Robichau’s testimony waupported by substantial evidence.
2. Evaluation of Treatment and Medications
Robichau’s contention that the ALJ “edlriy criticizing [] Robichau’s treatment
with medications and lack of prescriptiaredications while he was in jail for four
months” is a mischaracterization of the A4 factual analysis. The argument ignores

the deference afforded the ALJ’s findingdaét. Plaintiff’'s support for his position

is limited to his own reports of painS€e#13 at 21) (“after havas released, Mr.
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Robichau reported constant pain”). As explained ithe preceding section, the ALJ
was well within his province to find Robichaot entirely credible with respect to the
intensity, persistence, and limiting effects of his symptoms.

The assertion that the ALJ “offeredshown lay judgment of the severity of
[Plaintiff's] symptoms” is flatly contradictebly the record of Plaintiff's treatment. At
Robichau’s September 17, 2012 visit wilis. Carney, Ms. Carney reported that she
“called the Middlesex County Correction Facility and spoke to the infirmary who
reports they weaned [Robichau] off all natics while in prisorand he did well taking
Motrin [] and did not exhibit signs of uantrolled pain.” (TR at 780.) The record from
the September 17th visit reflects that Msrney concurred with the Jail’'s treatment
of Robichau without the use of narcoti&ee id.(“[b]Jased on this [finding] we will
continue ot [sic] prescribe only Motrin[,] but will give him the option of following up
with a pain clinic.”) The ALJ cited to this report in his decisib(GeeTR at 38.)

The ALJ’s findings with respect to Robaili's level of pain without the use of
narcotics are supported by substantial evidese=IR at 38-39.) Further, the finding
was but a single piece of the ALJ's confpeasive analysis of the credibility of

Robichau’s testimony. In reaching his ultimate conclusion that Plaintiff was not

17

It should be noted that the ALJ refers tstieport as an appointment with Dr. Yoo&eg
TR at 38.) As noted previously, Ms. Carnelisged as the provider on the report, while Dr. Yoon
is listed as the supervisor and co-signed the re[@e€IR at 779-781.)
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credible to the extent that his tiesony exceeded the ALJ's findings, the ALJ
sufficiently analyzed the entirety of thhecord and provided justification for his
findings. There is no error.

V. CONCLUSION AND ORDER

For all the reasons stated, it is ORDHRiBat Plaintiff's Motion For Judgment
On The Pleadings (#12) be, and the sdmaeeby is, DENIED. It is FURTHER
ORDERED that Defendant’'s Motion For Adrder Affirming The Decision Of The
Commissioner (#22) be, and the same heie ALLOWED. Judgment shall enter for

Defendant.

/s/ M. Page Kelley
M. Page Kelley
United States Magistrate Judge

September 2, 2015.
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