
UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

 
CIVIL ACTION NO. 14-14161-GAO 

 
PAUL FRASER and DEBORAH FRASER, 

Plaintiffs, 
 

v. 
 

PRUDENTIAL INSURANCE AGENCY, LLC, and PRUDENTIAL INSURANCE COMPANY 
OF AMERICA, a/k/a PRUDENTIAL, 

Defendants. 
 
 

OPINION AND ORDER 
December 20, 2018 

 
O’TOOLE, D.J.  

The magistrate judge to whom this matter was referred has filed a report and 

recommendation (dkt. no. 197) (“R&R”) , recommending that the plaintiffs’ requests for summary 

judgment and sanctions (dkt. nos. 171, 179, 181) be denied and that Prudential’s Motion for 

Summary Judgment (dkt. no. 175) be granted. The plaintiffs filed timely objections to the 

recommendation, as well as a response to Prudential’s reply.  

After reviewing the R&R, the parties’ submissions, and the record, I OVERRULE the 

plaintiffs’ objections and ADOPT the R&R in its entirety. The Plaintiffs’ objections are meritless. 

I agree with the magistrate judge that the policy lapsed in accordance with its terms and that 

Prudential properly filed a Form 1099-R as a result.  

I am also in agreement with the magistrate judge on the imposition of sanctions: 

Prudential’s request for sanctions is GRANTED insofar as the plaintiffs are hereby enjoined from 

filing any further pleadings against Prudential Insurance Company of America or Prudential 
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Insurance Agency, LLC, relating to this insurance policy or related tax assessment without prior 

leave of court, except for the purposes of appealing this judgment. 

Accordingly, the plaintiffs’ requests for summary judgment and sanctions (dkt. nos. 171, 

179, 181) are DENIED. Prudential’s Motion for Summary Judgement (dkt. no. 175) is GRANTED 

and its request for sanctions is GRANTED as described above. Judgement shall enter for 

Prudential.      

It is SO ORDERED. 

       /s/ George A. O’Toole, Jr. 
       United States District Judge 
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I.   INTRODUCTION 

 The Plaintiffs1 originally brought this pro se action against Prudential Insurance 

Company of America and Prudential Insurance Agency, LLC alleging those entities wrongfully 

ĐaŶĐelled Paul Fƌaseƌ͛s life iŶsuƌaŶĐe poliĐǇ, aŶd fƌauduleŶtlǇ ƌepoƌted a ƌesultiŶg taǆaďle gaiŶ 

to the IŶteƌŶal ‘eǀeŶue “eƌǀiĐe ;͞I‘“͟Ϳ, theƌeďǇ requiring Paul and Deborah Fraser to defend 

against a tax deficiency notice issued by the IRS.  This court previously dismissed the action 

against Prudential Insurance Agency, LLC.  (Docket No. 59).  Therefore, the sole remaining 

                                                      
1  The named Plaintiffs are Paul and Deborah Fraser.  The Frasers maintain that George E. Kersey serves 

as their New York based attorney and is the assignee of Deborah (see Docket No. 128), but Mr. Kersey 

has not been permitted to appear in this court.  In connection with the pending motions, no party has 

raised the issue of who constitutes the proper plaintiffs.  For convenience, the court will refer to Paul 

Fraser, Deborah Fraser, and George Kersey collectively as the ͞PlaiŶtiffs.͟ 
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defendant is Prudential Insurance Company of America, and that entity will be referred to 

heƌeiŶ as ͞PƌudeŶtial.͟ 

 FolloǁiŶg the Đouƌt͛s ƌuliŶg oŶ ǀaƌious dispositiǀe ŵotioŶs, the sole ƌeŵaiŶiŶg ĐouŶt iŶ 

this action is Count IV against Prudential for the alleged improper ĐaŶĐellatioŶ of Paul Fƌaseƌ͛s 

insurance policy.  (See Docket Nos. 53, 59).  This matter is presently before the court on Plain-

tiffs͛ ͞OďjeĐtioŶ to EleĐtƌoŶiĐ Oƌdeƌ ϭϲϵ [siĐ] aŶd ‘eŶeǁed MotioŶ foƌ “uŵŵaƌǇ JudgŵeŶt͟ 

;͞PlaiŶtiffs͛ OďjeĐtioŶ aŶd ‘eŶeǁed MotioŶ͟Ϳ ;DoĐket No. ϭϳϭͿ, and PƌudeŶtial͛s ͞MotioŶ foƌ 

Summary Judgment.͟  (Docket No. 175).   

 The Plaintiffs filed an opposition and supplemental opposition to PƌudeŶtial͛s ŵotioŶ, iŶ 

which they also seek entry of summary judgment in their favor and imposition of sanctions 

against Prudential, as well as default judgments against Prudential and Prudential Insurance 

Agency, LLC.  (Docket Nos. 179, 181).  The court has already ruled numerous times that there is 

no basis for a default judgment against Prudential Insurance Agency, LLC since it was dismissed 

from this case on November 25, 2015, or against Prudential since it filed a timely answer on 

December 9, 2015.  (See, e.g., Docket Nos. 31, 48, 61, 67-69, 74, 157).  Plaintiffs have proffered 

no reason for this court to revisit those rulings.  Additionally, at the motion hearing on July 11, 

2018, Prudential requested that the court issue sanctions and enjoin Plaintiffs from continuous-

ly filing such motions against them in this court. 

 For all the reasons detailed herein, this court recommends to the District Judge to 

ǁhoŵ this Đase is assigŶed that PƌudeŶtial͛s ͞MotioŶ foƌ “uŵŵaƌǇ JudgŵeŶt͟ ;DoĐket No. ϭϳϱͿ 

be ALLOWED, aŶd that PlaiŶtiffs͛ ƌeƋuests for summary judgment in their favor (Docket Nos. 

171, 179, 181) ďe DENIED.  AdditioŶallǇ, this Đouƌt ƌeĐoŵŵeŶds that PƌudeŶtial͛s ƌeƋuest foƌ 
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sanctions be GRANTED in that the Plaintiffs be precluded from filing any further pleadings 

against Prudential or Prudential Insurance Agency LLC relating to the Policy (as defined herein) 

or related tax assessment without prior leave of court, except in connection with an appeal of 

the rulings on any of the motions for summary judgment.  Finally, this court recommends that 

the PlaiŶtiffs͛ ƌeƋuest foƌ saŶĐtioŶs ďe DENIED. 

II.   STATEMENT OF FACTS 

Scope of the Record 

 The following facts are undisputed unless otherwise indicated.  The facts are derived 

fƌoŵ ͞The PƌudeŶtial IŶsuƌaŶĐe CoŵpaŶǇ͛s “tateŵeŶt of FaĐts͟ ;DoĐket No. ϭϳϲͿ ;͞DF͟Ϳ aŶd the 

exhibits attached to the Affidavit of Andrew Yonker ;͞YoŶkeƌ Aff.͟), which is attached as Exhibit 

A to ͞DefeŶdaŶt The PƌudeŶtial IŶsuƌaŶĐe CoŵpaŶǇ͛s MotioŶ foƌ “uŵŵaƌǇ JudgŵeŶt͟ ;DoĐket 

No. ϭϳϱͿ ;͞Def. Eǆ. __͟Ϳ.2  Although Plaintiffs aver that the statements made by Prudential are 

͞ĐoŵpletelǇ false͟ ;see Docket No. 179), they cite no contrary evidence.  Plaintiffs did not 

submit a counterstatemeŶt of faĐts Ŷoƌ did theǇ dispute PƌudeŶtial͛s “tateŵeŶt of FaĐts.  As a 

ƌesult, PƌudeŶtial͛s faĐts aƌe deeŵed adŵitted puƌsuaŶt to LoĐal ‘ule ϱϲ.ϭ.   

 In court during oral argument on those motions, Mr. Fraser submitted additional 

documents in support of his contention that he paid the overdue premium and that, as a result, 

his policy did not lapse.  In addition, at this Đouƌt͛s ƌeƋuest, PƌudeŶtial pƌoǀided the Đouƌt ǁith 

relevant tax court filings that were referred to by Mr. Fraser.  Prudential objected to the Đouƌt͛s 

                                                      
2  The exhibit submitted by Prudential as Def. Ex. 3 did not contain the language quoted in DF ¶ 15.  The 

court required Prudential to supplement its filing if the records existed.  (Docket No. 193).  In response 

to this order, Prudential filed a ͞NotiĐe of FiliŶg͟ attaĐhiŶg Def. Eǆ. A-7 and A-8, which correspond to the 

information contained in DF ¶ 15 (Docket No. 194).   
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consideration of these documents as not being properly filed.  While the court agrees that they 

were not properly or timely filed, the documents are not in dispute and they form the basis of 

the claims at issue here.  In order to fully address the outstanding issues, the documents have 

been considered by this court.  This court has herewith filed the tax court decision and the 

goǀeƌŶŵeŶt͛s pƌe-tƌial ŵeŵoƌaŶduŵ iŶ the taǆ Đouƌt pƌoǀided ďǇ PƌudeŶtial at the Đouƌt͛s 

request as Docket No. 195, and the following documents provided by Mr. Fraser as Docket No. 

196: a check dated June 15, 2010 (redacted), a letter dated July 6, 2010, a letter dated July 7, 

2010, a letter dated October 4, 2010, and a letter dated February 2, 2011.   

Overview of the Policy 

 Prudential issued Paul Fraser a whole life iŶsuƌaŶĐe poliĐǇ ;the ͞PoliĐǇ͟Ϳ oŶ OĐtoďeƌ ϭ, 

1991 with a face value of $500,000, insuring his life.  (DF ¶ 3; Yonker Aff. ¶ 1).  Deborah Fraser 

is the named beneficiary of the Policy.  (DF ¶ 2).  Under the Policy, Mr. Fraser was obligated to 

make premium payments of $525 on the first day of every month to keep the Policy in force.  

(Id. ¶¶ 4-6).  If a premium was not paid by its due date, the Policy granted thirty-one days of 

gƌaĐe ;the ͞GƌaĐe Peƌiod͟), which kept the Policy in force during those days.  (Id. ¶ 7).  If the 

premium was not paid before the Grace Period ended, the Policy provided that it ͞ǁill eŶd aŶd 

haǀe Ŷo ǀalue, eǆĐept as [PƌudeŶtial] state[s] uŶdeƌ CoŶtƌaĐt Value OptioŶs.͟  ;Id.; Def. Ex. A-1 

at 6).   

 If the Policy ended, the Policy provided that the net cash value would be used to provide 

extended term insurance, which provided a different type of insurance using the cash value of 

the Policy.  (DF ¶ 11; Def. Ex. A-1 at 8).  The Policy did not contain a provision that states the 

cash value of the Policy automatically applies to past due premium payments.  (DF ¶ 12).  Mr. 
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Fraser would be able to reinstate his Policy after the Grace Period, but only after certain condi-

tions were met, including an obligation that he ͞give [Prudential] any facts we need to satisfy us 

that the IŶsuƌed is iŶsuƌaďle foƌ the ĐoŶtƌaĐt͟ aŶd ͞aŶǇ ĐoŶtƌaĐt deďt . . . must be restored or 

paid ďaĐk.͟  ;Id. ¶ 8).   

 The Policy allowed Mr. Fraser to borrow against the cash value of the Policy, thereby 

reducing the net cash value of the Policy.  (Id. ¶ 10).  Mr. Fraser did, in fact, routinely exercise 

his right to borrow against the cash value of the policy.  (Id. ¶ 13).  The loan requests Mr. Fraser 

completed provided that there might be tax consequences if the Policy ended.  (Id. ¶ 15; Def. 

Ex. A-8).  The Loan Request Form Mr. Fraser completed in 1998 provided that he understood 

͞that theƌe ŵaǇ ďe taǆ iŵpliĐatioŶs oŶ the ƌeƋuest;sͿ aŶd that the ƌequest(s) (including tax 

reporting and income tax withholding) cannot be reversed once processed (because Prudential 

may not give legal or tax advice, you may want to consult your tax advisor)[.]͟  (Id. ¶ 15; Def. Ex. 

A-7).   

 Finally, according to Prudential, in the event the Policy ended, Prudential was obligated 

to report both to the policyholder and the IRS on Form 1099-R any loan amount that was 

outstanding on the Policy to the extent that it excluded the total premiums paid to the Policy.  

(DF ¶ 30).3   

Failure to Pay Premium and Issuance of Form 1099-R 

On April 1, 2010, Mr. Fraser did not pay his $525 monthly premium.  (Id. ¶ 16).  As a 

result, the Policy entered into the Grace Period.  (Id. ¶ 17).  The Grace Period expired on May 2, 

                                                      
3  This understanding was confirmed by the IRS in its pretrial memorandum filed with the tax court in 

ƌespoŶse to Mƌ. Fƌaseƌ͛s petitioŶ.  A ĐopǇ has ďeeŶ iŶĐluded ďǇ the Đouƌt iŶ DoĐket No. 195.   
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2010.  (Id.Ϳ.  OŶ MaǇ ϭϬ, ϮϬϭϬ, PƌudeŶtial seŶt Mƌ. Fƌaseƌ a ŶotiĐe ;the ͞MaǇ ϭϬ Letteƌ͟Ϳ 

iŶfoƌŵiŶg Mƌ. Fƌaseƌ that the PoliĐǇ had ͞lapsed͟ ďeĐause PƌudeŶtial had Ŷot ƌeĐeiǀed his 

monthly premium payment on April 1, 2010.4  (Id. ¶ 18; Def. Ex. A-4).  As explained in the May 

10 Letter: 

We’re ĐoŶĐerŶed ďeĐause ǁe haǀeŶ’t reĐeiǀed your ŵoŶthly preŵiuŵ 
payment that was due on April 1, 2010.  As a result, your policy [number] 

lapsed oŶ MaǇ Ϯ, ϮϬϭϬ.  But doŶ͛t ǁoƌƌǇ, if you act quickly you can still 

reinstate your policy without having to answer any health questions. 

... 

To reinstate your policy, just mail the attached payment coupon and a check 

made payable to Prudential for $1,050.00.  This represents the past due 

payment for April plus the May payment now due.  Please note that we must 

receive your payment by June 2, 2010 (be sure to mail your payment so that 

we receive it on time).   

 

(Def. Ex. A-4 (emphasis in original)).   

 It is undisputed that Mr. Fraser did not make any payment prior to June 2, 2010.  

Rather, he points to a check he says he mailed to Prudential dated June 15, 2010 in the amount 

of $1,575.00, which he contends should have eliminated all of his tax liabilities.  For the reasons 

detailed below, this court finds this argument unpersuasive.   

 FolloǁiŶg Mƌ. Fƌaseƌ͛s ŶoŶpaǇŵeŶt oŶ JuŶe Ϯ, ϮϬϭϬ, PƌudeŶtial seŶt a ͞NotiĐe of Lapse͟ 

letteƌ dated JuŶe ϯ, ϮϬϭϬ that stated the PoliĐǇ had lapsed ďeĐause ͞ǁe haǀe Ŷot ƌeĐeiǀed the 

premium due on April 1, 2010.͟  (Def. Ex. A-5).  Therein, Mr. Fraser was informed that he would 

                                                      
4  Mr. Fraser does not deny receiving any of the correspondence from Prudential.  In 2010, all notices to 

iŶsuƌeds ǁeƌe Đƌeated aŶd seŶt eleĐtƌoŶiĐallǇ to PƌudeŶtial͛s thiƌd paƌtǇ ǀeŶdoƌ, Millǀille.  ;DF ¶ 19).  

Millville prepared the notices for mailing and delivery via the United States Postal Service.  (Id.).  This 

process was used for all notices, including those sent to Mr. Fraser.  (Id. ¶ 20).  
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have to obtain and complete an application and needed to request a quote of the amount he 

would need to submit to reinstate the Policy.  (Id.).   

 As detailed more fully below, Prudential sent a ͞Lapse-FiŶal NotiĐe͟ dated JulǇ ϲ, ϮϬϭϬ 

to Mƌ. Fƌaseƌ͛s hoŵe addƌess.  ;Id. ¶ 31; Def. Ex. A-6).  Therein, Prudential confirmed that the 

Policy had lapsed because it had not received the premium due on April 1, 2010.  (Id.).  

PƌudeŶtial asseƌts that JulǇ ϲ, ϮϬϭϬ ǁas the ͞lapse pƌoĐessiŶg date.͟  ;DF ¶ 28).  The lapse 

pƌoĐessiŶg date is ŶiŶetǇ daǇs fƌoŵ the ͞paid to date͟ of the PoliĐǇ aŶd is the date that the 

administrative system processed the lapse for tax purposes.  (Id.).  On the lapse processing 

date, PƌudeŶtial͛s sǇsteŵ uses the ͞paid to date͟ aŶd the ͞lapse date͟ to ĐalĐulate the taǆaďle 

amount.  (Id.).  For Mƌ. Fƌaseƌ͛s PoliĐǇ, the ͞paid to date͟ ǁas Apƌil ϭ, ϮϬϭϬ aŶd the ͞lapse date͟ 

was May 2, 2010.  (Id. ¶ 29).  As stated iŶ the JulǇ ϲ, ϮϬϭϬ letteƌ, ͞aŶǇ loaŶ aŵouŶt that is out-

standing on your contract at the time of lapse is taxable based on how much it exceeds the 

total premiums paid into the [P]olicy.  We are required to report this information to both you 

and the Internal Revenue Service (IRS) on Form 1099-‘.͟  (Def. Ex. A-6).   

 When the Policy ͞lapsed͟ on May 2, 2010 for nonpayment of premium, there was an 

outstaŶdiŶg loaŶ seĐuƌed ďǇ the PoliĐǇ͛s Đash ǀalue.  ;DF ¶ 32).  Prudential applied the cash 

value to repay the outstanding loan balance, including any interest.  (Id. ¶ 33).  The amount 

used to repay the loan was treated as an amount Mr. Fraser received and was taxable to the 

extent it exceeded the total premiums paid on the Policy.  (Id. ¶ 34).  At the time of the lapse, 

the Policy loan plus interest totaled $82,987.12.   (Id. ¶ 35).  The total premium paid was 

$66,669.61.  (Id.).  Prudential issued a Form 1099-R for the Policy for tax year 2010, reporting a 
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taxable gain to Mr. Fraser of $16,317.51.  (Id.).5  While Mr. Fraser does not challenge Pruden-

tial͛s ĐalĐulatioŶs, he does ĐhalleŶge PƌudeŶtial͛s ĐoŶteŶtion that the Policy had lapsed.   

 As noted supra, Mr. Fraser sent a check to Prudential dated June 15, 2010 in the amount 

of $1,575.00.  (Docket No. 196).  According to an affidavit filed by Mr. Fƌaseƌ, ͞PƌudeŶtial 

ǁaited uŶtil eaƌlǇ JulǇ to deposit the paǇŵeŶt[.]͟  ;DoĐket No. ϭϲϵ at Ex. 1, ¶ 6).  As noted 

above, Prudential sent a ͞Lapse-FiŶal NotiĐe͟ dated JulǇ ϲ, ϮϬϭϬ, ǁhiĐh Mƌ. Fraser admits 

receiving.  (Def. Ex. A-6).  The letter informed Mr. Fraser that the Policy had lapsed for failure to 

make the April 1, 2010 payment, and that, unless instructed otherwise, Prudential would, in 

accordance with the contract, continue to provide extended term insurance, i.e., a different 

coverage.  (Id.).  As further explained in the letter: 

Please be aware that any loan amount that is outstanding on your contract at 

the time of lapse is taxable based on how much it exceeds the total premium 

paid into the [P]olicy.  We are required to report this information to both you 

and the Internal Revenue Service (IRS) on Form 1099-R.  Reinstating your 

contract will not eliminate these tax reporting requirements.  Because each 

situation is unique, we would suggest that you contact your tax advisor with 

any questions related to this taxable event.   

 

(Id. (emphasis added)).   

 In a letter dated July 7, 2010, on which Mr. Fraser relies, Prudential confirmed that it 

had received his payment of $1,575.00 but stated that it was not processing the payment 

because the policy had lapsed.  (Docket No. 196).  PƌudeŶtial ǁƌote fuƌtheƌ, ͞[i]Ŷ oƌdeƌ to 

consider your request for reinstatement, we require an additional premium payment of 

$525.00, along with a fully completed Application for Reinstatement.͟  (Id.).  Mr. Fraser 

                                                      
5  This apparently led to a tax assessment of $2,541.00 per Mr. Fƌaseƌ͛s petitioŶ to the I‘“.  Due to the 
confidential nature of the information contained therein, this court has not filed a copy of the petition, 

ǁhiĐh PƌudeŶtial had pƌoǀided at this Đouƌt͛s ƌeƋuest.   
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apparently paid the additional amount and filled out the application, and Prudential reinstated 

the Policy on or around September 24, 2010, as it notified Mr. Fraser by letter dated October 4, 

2010.  (Docket No. 196).   

 Mr. Fraser requested that Prudential reverse the Form 1099-R.  Prudential believed that 

it was unable to do so for the reasons it explained fully in a letter dated February 2, 2011.  

(Docket No. 196).  As Prudential wrote in part in an explanation relevant to the instant 

litigation: 

Please be aware that even though you reinstated the policy by paying the 

past-due premiums, under Internal Revenue Service (IRS) rules, the taxable 

gain resulting from the lapse in 2010 is still reportable.  Additionally, upon 

reinstatement, any outstanding loan value was restored to its original 

condition.  The taxable gain reported as a result of the lapse was then 

added to the cost basis so that it will not be reported as gain in the future.   

 

(Id.).   

 The IRS issued a notice of deficiency to Mr. Fraser.  He challenged it and requested a 

tƌial.  IŶ a deĐisioŶ dated JaŶuaƌǇ Ϯϴ, ϮϬϭϰ, the UŶited “tates Taǆ Couƌt ƌuled that ͞[p]uƌsuaŶt to 

the agreement of the parties in this Đase,͟ it ǁas oƌdeƌed aŶd deĐided ͞[t]hat theƌe is Ŷo 

deficiency in income tax due from, nor overpayment due to, petitioners for the taxable year 

2010.͟  (Docket No. 195).  Thus, there was no decision addressing the merits of Mr. Fƌaseƌ͛s 

claims.  This litigation followed.   

 AdditioŶal faĐtual details ƌeleǀaŶt to this Đouƌt͛s aŶalǇsis aƌe desĐƌiďed ďeloǁ ǁheƌe 

appropriate.   

III.   STANDARD OF REVIEW 

 ͞The ƌole of suŵŵaƌǇ judgŵeŶt is ͚to pieƌĐe the pleadiŶgs aŶd to assess the pƌoof iŶ 

oƌdeƌ to see ǁhetheƌ theƌe is a geŶuiŶe Ŷeed foƌ tƌial.͛͟  PC Interiors, Ltd. v. J. Tucci Constr. Co., 
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794 F. Supp. 2d 274, 275 (D. Mass. 2011) (quoting Mesnick v. Gen. Elec. Co., 950 F.2d 816, 822 

(1st Cir. 1991)).  The burden is upon the moving party to show, based upon the discovery and 

disĐlosuƌe ŵateƌials oŶ file, aŶd aŶǇ affidaǀits, ͞that theƌe is Ŷo geŶuiŶe dispute as to aŶǇ 

material fact and the movant is entitled to judgŵeŶt as a ŵatteƌ of laǁ.͟  Fed. ‘. Ciǀ. P. ϱϲ;aͿ.  

͞[A]Ŷ issue is ͚geŶuiŶe͛ if it ͚ŵaǇ ƌeasoŶaďlǇ ďe ƌesolǀed iŶ faǀoƌ of eitheƌ paƌtǇ.͛͟  Vineberg v. 

Bissonnette, 548 F.3d 50, 56 (1st Cir. 2008) (quoting Garside v. Osco Drug, Inc., 895 F.2d 46, 48 

(ϭst Ciƌ. ϭϵϵϬͿͿ.  ͞A faĐt is ͚ŵateƌial͛ oŶlǇ if it possesses the ĐapaĐitǇ to sǁaǇ the outĐoŵe of the 

litigatioŶ uŶdeƌ the appliĐaďle laǁ.͟  Id. (internal quotation marks and citation omitted). 

͞OŶĐe the ŵoǀiŶg paƌtǇ has satisfied its ďuƌdeŶ, the ďuƌdeŶ shifts to the non-moving 

paƌtǇ to set foƌth speĐifiĐ faĐts shoǁiŶg that theƌe is a geŶuiŶe, tƌiaďle issue.͟  PC Interiors, Ltd., 

794 F. Supp. 2d at 275.  The opposing party can avoid summary judgment only by providing 

properly supported evidence of disputed material facts.  LeBlanc v. Great Am. Ins. Co., 6 F.3d 

836, 841-ϰϮ ;ϭst Ciƌ. ϭϵϵϯͿ.  AĐĐoƌdiŶglǇ, ͞the ŶoŶŵoǀiŶg paƌtǇ ͚ŵaǇ Ŷot ƌest upoŶ ŵeƌe 

allegatioŶ oƌ deŶials of his pleadiŶg[,]͛͟ ďut ŵust set foƌth speĐifiĐ faĐts shoǁiŶg that theƌe is a 

genuine issue for trial.  Id. (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256, 106 S. Ct. 

ϮϱϬϱ, Ϯϱϭϰ, ϵϭ L. Ed. Ϯd ϮϬϮ ;ϭϵϴϲͿͿ.  The Đouƌt affoƌds ͞Ŷo eǀideŶtiaƌǇ ǁeight to ĐoŶĐlusoƌǇ 

allegations, empty rhetoric, unsupported speculation, or evidence which, in the aggregate, is 

less thaŶ sigŶifiĐaŶtlǇ pƌoďatiǀe.͟  Tropigas de P.R., IŶĐ. ǀ. CeƌtaiŶ UŶdeƌǁƌiteƌs at LloǇd͛s of 

London, 637 F.3d 53, 56 (1st Cir. 2011) (internal quotation marks and citation omitted).  Rather, 

͞[ǁ]heƌe, as heƌe, the ŶoŶŵoǀaŶt ďeaƌs the burden of proof on the dispositive issue, it must 

poiŶt to ͚ĐoŵpeteŶt eǀideŶĐe͛ aŶd ͚speĐifiĐ faĐts͛ to staǀe off suŵŵaƌǇ judgŵeŶt.͟  Id. (citation 

omitted).   
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 ͞Cƌoss-motions for summary judgment do not alter the basic Rule 56 standard, but 

rather simply require [the court] to determine whether either of the parties deserves judgment 

as a ŵatteƌ of laǁ oŶ faĐts that aƌe Ŷot disputed.͟  Adƌia IŶt͛l Gƌoup, IŶĐ. ǀ. Ferre Dev., Inc., 241 

F.ϯd ϭϬϯ, ϭϬϳ ;ϭst Ciƌ. ϮϬϬϭͿ.  ͞WheŶ faĐiŶg Đƌoss-motions for summary judgment, a court must 

rule on each motion independently, deciding in each instance whether the moving party has 

ŵet its ďuƌdeŶ uŶdeƌ ‘ule ϱϲ.͟  Peck v. City of Boston, 750 F. Supp. 2d 308, 312 (D. Mass. 2010) 

(quoting Dan Barclay, Inc. v. Stewart & Stevenson Servs., Inc., 761 F. Supp. 194, 197-98 (D. 

Mass. 1991)).   

IV.   DISCUSSION 

 A. PlaiŶtiffs’ Requests for Summary Judgment 

 Plaintiffs allege that statements made by Prudential are false and, thus, request the 

entry of summary judgment in their favor.  Local Rule 56.1, which governs cases filed in the 

United States District Court for the District of Massachusetts, contains express requirements for 

summary judgment motions.  As Local Rule 56.1 provides in relevant part, ͞[ŵ]otioŶs foƌ 

summary judgment shall include a concise statement of the material facts of record[.]͟  IŶ the 

instant case, Plaintiffs have not provided a concise statement of material facts, and they have 

not sufficiently supported their allegations with references to materials in the record.  Their 

failuƌe to do so ͞ĐoŶstitutes gƌouŶds foƌ deŶial of the ŵotioŶ.͟  Id.  

 Even acknowledging that the Plaintiffs are pro se (although George Kersey has practiced 

law in the past), they are not excused from satisfying the requirements of Federal Rule of Civil 

Procedure 56 or Local Rule ϱϲ.ϭ.  Couƌts ͞haǀe ĐoŶsisteŶtlǇ held that a litigaŶt͛s ͚pƌo se status 

does not absolve him from compliance with the Federal ‘ules of Ciǀil PƌoĐeduƌe.͛͟  FDIC v. 
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Anchor Props., 13 F.3d 27, 31 (1st Cir. 1994) (quoting United States v. Heller, 957 F.2d 26, 31 

;ϭst Ciƌ. ϭϵϵϮͿͿ.  ͞This applies ǁith eƋual foƌĐe to a distƌiĐt Đouƌt͛s pƌoĐeduƌal ƌules.͟  Id.  Accord 

Linehan v. Harvard Univ., 29 F.3d 619 (table), 1994 WL 249763 (1st Cir. June 9, 1994) (per 

curiam). 

 Failure to comply with the filing requirements for a Rule 56 motion in the instant case is 

Ŷot a ŵeƌe teĐhŶiĐalitǇ.  The PlaiŶtiffs͛ oppositioŶs aŶd ƌeƋuests for summary judgment in their 

favor are replete with conclusory allegations of wrongdoing without a sufficient explanation of 

the underlying facts.  They also make pronouncements of law without citation.  Moreover, 

Plaintiffs added new exhibits to the summary judgment record at the hearing on July 11, 2018.  

This presentation makes it virtually impossible for Prudential to respond.  For these procedural 

ƌeasoŶs, this Đouƌt ƌeĐoŵŵeŶds that the PlaiŶtiffs͛ requests for summary judgment in their 

favor (Docket Nos. 179, 181) be denied.  Moreover, as detailed below, the record does not 

support the PlaiŶtiffs͛ ďasiĐ ĐoŶteŶtioŶ that Mƌ. Fƌaseƌ͛s PoliĐǇ did Ŷot lapse.  ‘atheƌ, the ƌeĐoƌd 

establishes that the Policy did, in fact, end in accordance with its terms, and that Prudential 

aĐted iŶ aĐĐoƌdaŶĐe ǁith the teƌŵs of the PoliĐǇ.  Theƌefoƌe, the PlaiŶtiffs͛ ƌeƋuests foƌ 

summary judgment should be denied for this reason as well.   

 B. PrudeŶtial’s MotioŶ for Suŵŵary JudgŵeŶt 

 Prudential moves for summary judgment alleging Plaintiffs have failed to offer sufficient 

eǀideŶĐe to shoǁ a geŶuiŶe dispute eǆists as to PlaiŶtiffs͛ sole ƌeŵaiŶiŶg Đlaiŵ foƌ iŵpƌopeƌ 

cancellation of the Policy.  While not very clear, Plaintiffs appear to argue that Prudential 

improperly cancelled the Policy because a policy with a net cash value cannot lapse, and 

because the payment had been made.  (See Docket No. 179, ¶¶ 1-3).  The undisputed facts 
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establish, however, that consistent with the terms of the Policy, Prudential used the net cash 

value to purchase extended term insurance, and that Mr. Fraser did not make a timely payment 

to prevent his life insurance policy from lapsing. 

The Policy Could Lapse for Non-Payment 

 ͞The iŶteƌpƌetatioŶ of aŶ iŶsuƌaŶĐe poliĐǇ is a ŵatteƌ of laǁ.͟  Certain Interested 

UŶdeƌǁƌiteƌs at LloǇd͛s, LoŶdoŶ ǀ. “tolďeƌg, 680 F.3d 61, 65 (1st Cir. 2012).  Interpretation of an 

iŶsuƌaŶĐe poliĐǇ ͞is Ŷo diffeƌeŶt fƌoŵ the iŶteƌpƌetatioŶ of aŶǇ otheƌ ĐoŶtƌaĐt, aŶd ǁe ŵust 

construe the words of the poliĐǇ iŶ theiƌ usual aŶd oƌdiŶaƌǇ seŶse.͟  Hakiŵ ǀ. Mass. IŶsuƌeƌs͛ 

Insolvency Fund, 424 Mass. 275, 280, 675 N.E.2d 1161, 1164 (1997).  ͞Aŵďiguous poliĐǇ teƌŵs 

aƌe ĐoŶstƌued iŶ faǀoƌ of the iŶsuƌed.͟  Scottsdale Ins. Co. v. Torres, 561 F.3d 74, 77 (1st Cir. 

ϮϬϬϵͿ.  Hoǁeǀeƌ, aŵďiguitǇ does Ŷot eǆist ͞siŵplǇ ďeĐause the paƌties offeƌ diffeƌeŶt inter-

pretatioŶs of the poliĐǇ laŶguage.͟  Id.; see also Lumbermens Mut. Cas. Ins. Co. v. Offices 

Unlimited, Inc., 419 Mass. 462, 466, 645 N.E.2d 1165, 1168 (1995).  In the instant case, the 

Policy states: 

We grant 31 days of grace for paying each premium except the first one.  If 

a premium has not been paid by its due date, the contract will stay in force 

during its days of grace.  If a premium has not been paid when its days of 

grace are over, the contract will end and have no value, except as we state 

under Contract Value Options. 

 

(Def. Ex. A-1 at 6).  Although, as Plaintiffs allege, the Policy does not explicitly state the word 

͞lapse,͟ it is uŶaŵďiguous that the contract terminates at the end of the Grace Period.   

 Under the Contract Value Options, the Policy provides nonforfeiture benefits in the form 

of extended term insurance.  (Def. Ex. A-1 at 8).  Nowhere in the Policy does it state the cash 

value will be applied to past due premium payments.  Moreover, the Policy explicitly states that 
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the cash value will be used to provide the appropriate length of coverage for the extended term 

insurance.  (Id.).  Theƌe is ŶothiŶg to suppoƌt the PlaiŶtiffs͛ Đontention that a policy with a net 

cash value cannot lapse.  Rather, the Policy is quite clear, as were the notices sent to and 

received by Mr. Fraser.  Mr. Fraser had the opportunity to prevent the Policy from ending by 

making the premium payment within the Grace Period, i.e., by May 2, 2010.  He failed to do so.  

As detailed in the letter of May 10, 2010, he could have reinstated his whole life policy 

automatically by paying the amounts owed for April 1, 2010 and May 1, 2010 by no later than 

June 2, 2010.  He failed to do that as well.  Therefore, his Policy lapsed and the net cash value 

was used to purchase extended term life insurance.  His whole life insurance policy was only 

reinstated in September 2010 — after he completed the necessary application and made all the 

payments then due.  PƌudeŶtial is eŶtitled to suŵŵaƌǇ judgŵeŶt oŶ the PlaiŶtiffs͛ ƌeŵaiŶiŶg 

claim of improper cancellation of the Policy.   

The Form 1099-R was Properly Issued 

 The ƌeĐoƌd also suppoƌts PƌudeŶtial͛s ĐoŶteŶtioŶ that it ǁas oďligated to issue Form 

1099-R to the IRS once the Policy lapsed, and the subsequent reinstatement of the Policy did 

Ŷot Ŷegate PƌudeŶtial͛s oďligatioŶs.  (See Docket No. 196 (Feb. 2, 2011 letter); see also Docket 

No. 195 (goǀeƌŶŵeŶt͛s pre-trial memorandum)).  Prudential was required by federal law to 

issue a Form 1099-‘ ďeĐause ͞loaŶs agaiŶst a life iŶsuƌaŶĐe ĐoŶtƌaĐt͛s Đash ǀalue . . . [haǀe] the 

saŵe effeĐt as paǇiŶg the pƌoĐeeds diƌeĐtlǇ to the poliĐǇholdeƌ.͟  Ledger v. Coŵŵ͛ƌ, IRS, 102 

T.C.M. (CCH) 119 (T.C. 2011), 2011 WL 3299818 at *2 (citations omitted).  The Plaintiffs have 
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failed to estaďlish that theƌe ǁas aŶǇthiŶg iŵpƌopeƌ iŶ PƌudeŶtial͛s issuaŶĐe of the ϭϬϵϵ-R 

Form.6   

The June 15th Check was Untimely 

 Finally, the record does not support the PlaiŶtiffs͛ Đlaiŵ that the ĐheĐk of JuŶe ϭϱ, ϮϬϭϬ 

reinstated the Policy.  As detailed above, Mr. Fraser was clearly advised that to prevent the 

Policy from lapsing he needed to make the payment by May 2, 2010, which he failed to do.  

After the Policy lapsed on May 2, 2010, Mr. Fraser was clearly advised that he could reinstate 

the Policy without having to answer any health questions if he paid $1,050.00 by June 2, 2010.  

(Def. Ex. A-4).  Again, he failed to do so, after which he was clearly informed that in order to 

reinstate the Policy he would need to complete an application and obtain a quote and pay the 

amount which was then overdue.  (Def. Ex. A-5).  While Mr. Fraser did send a check in the 

amount of $1,575.00, the record indicates that he did not complete the application and pay the 

amount then due (which exceeded the amount of his June 15th check) until September 2010.  

(Docket No. 196 (Oct. 4, 2010 letter)).  The undisputed facts establish that the June 15th check 

did not prevent the Policy from lapsing, and did not reinstate the Policy either.   

                                                      
6  The PlaiŶtiffs͛ Đlaiŵs of fƌaud iŶ ĐoŶŶeĐtioŶ ǁith the issuaŶĐe of the 1099-R Form were dismissed at 

the motion to dismiss stage as there were no allegations that Prudential either knew of the falsity of its 

representations in the Form or acted with the purpose of inducing the Plaintiffs to act in reliance 

thereon.  (See Docket No. 53).  See, e.g., Taylor v. Am. Chemistry Council, 576 F.3d 16, 31 (1st Cir. 2009) 

(͞To estaďlish a Đlaiŵ for fraud under Massachusetts law, a plaintiff must prove that the defendant 

made a false representation of material fact with knowledge of its falsity for the purpose of inducing the 

plaintiff to act thereon, and that the plaintiff reasonably relied upon the representation as true and 

aĐted upoŶ it to his daŵage.͟ (internal quotation marks and citations omitted)).  The summary judgment 

ƌeĐoƌd fuƌtheƌ estaďlishes that PƌudeŶtial͛s issuaŶĐe of the ϭϬϵϵ-R form was consistent with its 

understanding of its reporting obligations.   
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 The Plaintiffs seem to contend that the Policy did not lapse before July 6, 2010, the date 

of the letteƌ eŶtitled ͞Lapse-FiŶal NotiĐe.͟  ;Def. Eǆ. A-6).  However, that notice clearly states 

that the iŶsuƌaŶĐe PoliĐǇ ͞has lapsed ďeĐause ǁe haǀeŶ͛t ƌeĐeiǀed the premium due on April 1, 

ϮϬϭϬ.͟  (Id.).  It also explains, as quoted above, that because of the lapse Prudential would be 

filing a 1099-R Form.  (Id.).  Theƌe is Ŷo ďasis foƌ the PlaiŶtiff͛s ĐoŶteŶtioŶ that the PoliĐǇ did Ŷot 

lapse until July 6, 2010.  Prudential is entitled to summary judgment for this reason as well.   

 C. PlaiŶtiffs’ OďjeĐtioŶ aŶd ReŶeǁed MotioŶ for Suŵŵary JudgŵeŶt 

 On February 2, 2018, in a Report and ReĐoŵŵeŶdatioŶ, this Đouƌt adopted PƌudeŶtial͛s 

pƌoposed sĐhedule to file a ŵotioŶ foƌ suŵŵaƌǇ judgŵeŶt aŶd stated ͞[i]Ŷ theiƌ ƌespoŶse, the 

[P]laintiffs may cross-ŵoǀe foƌ suŵŵaƌǇ judgŵeŶt.͟  ;DoĐket No. ϭϱϳ at ϯͿ.  PlaiŶtiffs filed an 

objection to the Report and Recommendation, aŶ oďjeĐtioŶ to the DistƌiĐt Judge͛s adoptioŶ of 

the Report and Recommendation, aŶd a ͞CoƌƌeĐted MotioŶ foƌ “uŵŵaƌǇ JudgŵeŶt͟ ;DoĐket 

Nos. 163, 168, 169), which motion was not in accordance with the scheduling order entered by 

the court.  ;DoĐket No. ϭϲϭͿ.  OŶ Apƌil ϰ, ϮϬϭϴ, this Đouƌt eŶteƌed aŶ oƌdeƌ stƌikiŶg PlaiŶtiffs͛ 

͞Corrected MotioŶ͟ (Docket No. 170), and Plaintiffs filed their Objection and Renewed Motion 

on April 23, 2018.  (Docket No. 171). 

In their objection to the DistƌiĐt Judge͛s adoptioŶ of the Report and Recommendation, 

Plaintiffs cited Mass. Gen. Laws ch. 175, § 110B and asserted that it applies to the Policy.  

(Docket No. 168).  ͞“eĐtioŶ ϭϭϬB addƌesses diƌeĐtlǇ ŶotiĐe ƌeƋuiƌeŵeŶts iŶ the Đase of a 

termination or lapse of coverage of a noncancellable accident and health insurance policy due 

to ŶoŶpaǇŵeŶt of pƌeŵiuŵs[.]͟  Kavanagh v. N.Y. Life Ins. Co., 170 F.3d 253, 256 (1st Cir. 1999).  

Section 110B states: 
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No policy of insurance referred to in section one hundred and eight and no 

policy of individual life insurance issued or delivered in the commonwealth, 

except a policy which by its terms is cancellable by the company or is re-

newable or continuable with its consent, or except a policy the premiums 

for which are payable monthly or at shorter intervals, shall terminate or 

lapse for nonpayment of any premium until the expiration of three months 

from the due date of such premium[.] 

 

Mass. Gen. Laws ch. 175, § 110B (emphasis added).   

It is undisputed that PlaiŶtiffs͛ pƌeŵiuŵ paǇŵeŶts ǁeƌe due ŵoŶthlǇ.  ;DF ¶¶ ϰ-6).  As a 

result, the Policy unambiguously falls into the exception created by the statute and past due 

premiums in this case are not subject to a three-month grace period.  For this reason as well, 

PlaiŶtiffs͛ requests for summary judgment should be denied.   

 D. The Court’s Authority to Iŵpose SaŶĐtioŶs 

 As noted above, the Plaintiffs have renewed their request that Prudential and Prudential 

Insurance Agency, LLC be defaulted.  (Docket No. 179 at 2-3).  There is no merit to the request 

for default against the appropriately dismissed defendant, Prudential Insurance Agency, LLC.  

Nor have Plaintiffs established any wrongdoing on the part of Prudential which would warrant 

an order for default judgment.  Moreover, Plaintiffs have been advised that the repetitive, 

baseless requests for default may result in sanctions.  (See, e.g., Docket Nos. 31, 48, 61, 67-69, 

74, 157).  At the motion hearing on July 11, 2018, Prudential requested sanctions against Plain-

tiffs.  (Tr. at 17-18).  Under Federal Rule of Civil Procedure 11, the court may impose sanctions 

on an unrepresented party if he submits pleadings for improper purposes or with frivolous or 

malicious claims.  Fed. R. Civ. P. 11(b)(1); Heller, 957 F.2d at 31 (pro se parties are required to 

comply with the Federal Rules of Civil Procedure).  
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 A district court has the discretion to manage its own proceedings.  See Cok v. Family 

Court of R.I., 985 F.2d 32, 34 (1st Cir. 1993).  ͞The law is well established that it is proper and 

necessary for an injunction to issue barring a party . . . from filing and processing frivolous and 

ǀeǆatious laǁsuits.͟  GoƌdoŶ ǀ. U.“. Dep͛t of JustiĐe, 558 F.2d 618, 618 (1st Cir. 1977).  Despite 

having been informed numerous tiŵes iŶ this aĐtioŶ that PlaiŶtiffs͛ ƌeƋuests for default against 

Prudential Insurance Agency, LLC and Prudential could not proceed, Plaintiffs continue to move 

for default in this action.  Additionally, Plaintiffs failed to follow the Federal Rules of Civil 

PƌoĐeduƌe aŶd the Đouƌt͛s ŵotioŶ sĐhedule in connection with their repeated requests for 

summary judgment.  The time has come to end these time consuming, distracting and meritless 

motions.  Therefore, this Đouƌt ƌeĐoŵŵeŶds that PƌudeŶtial͛s ƌeƋuest foƌ sanctions be allowed 

in that the Plaintiffs be precluded from filing any further pleadings against Prudential or 

Prudential Insurance Agency LLC relating to the Policy or related tax assessment without prior 

leave of court, except in connection with an appeal of the rulings on any of the motions for 

summary judgment.  Finally, this court recommends that the PlaiŶtiffs͛ ƌeƋuest foƌ saŶĐtioŶs ďe 

denied. 

IV.   CONCLUSION 

 For all the reasons detailed herein, this court recommends to the District Judge to 

whom this Đase is assigŶed that PƌudeŶtial͛s ͞MotioŶ foƌ “uŵŵaƌǇ JudgŵeŶt͟ ;DoĐket No. ϭϳϱͿ 

be ALLOWED, and that PlaiŶtiffs͛ OďjeĐtioŶ aŶd ‘eŶeǁed MotioŶ (Docket No. 171) and 

requests for summary judgment in their favor (Docket Nos. 179, 181) be DENIED.  Additionally, 



[19] 

 

this Đouƌt ƌeĐoŵŵeŶds that PƌudeŶtial͛s ƌeƋuest foƌ saŶĐtioŶs ďe ALLOWED as detailed herein 

and that PlaiŶtiffs͛ ƌeƋuest foƌ saŶĐtioŶs ďe DENIED.7 

       / s / Judith Gail Dein            

       Judith Gail Dein 

       United States Magistrate Judge  

                                                      
7  The parties are hereby advised that under the provisions of Fed. R. Civ. P. 72 any party who objects to 

these proposed findings and recommendations must file a written objection thereto with the Clerk of 

this Court within 14 days of the paƌtǇ͛s ƌeĐeipt of this ‘epoƌt aŶd ‘eĐoŵŵeŶdatioŶ.  The ǁƌitteŶ 
objections must specifically identify the portion of the proposed findings, recommendations or report to 

which objection is made and the basis for such objections.  The parties are further advised that the 

United States Court of Appeals for this Circuit has repeatedly indicated that failure to comply with this 

Rule shall preclude further appellate review.  See KeatiŶg ǀ. “eĐ͛Ǉ of Health & HuŵaŶ “eƌǀs., 848 F.2d 

271, 275 (1st Cir. 1988); United States v. Valencia-Copete, 792 F.2d 4, 6 (1st Cir. 1986); Park Motor Mart, 

Inc. v. Ford Motor Co., 616 F.2d 603, 604-05 (1st Cir. 1980); United States v. Vega, 678 F.2d 376, 378-79 

(1st Cir. 1982); Scott v. Schweiker, 702 F.2d 13, 14 (1st Cir. 1983); see also Thomas v. Arn, 474 U.S. 140, 

153-54, 106 S. Ct. 466, 474, 88 L. Ed. 2d 435 (1985).  Accord Phinney v. Wentworth Douglas Hosp., 199 

F.3d 1, 3-4 (1st Cir. 1999); Henley Drilling Co. v. McGee, 36 F.3d 143, 150-51 (1st Cir. 1994); Santiago v. 

Canon U.S.A., Inc., 138 F.3d 1, 4 (1st Cir. 1998).    
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