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Honorable Allison D. Burroughs

U.S. District Court, District of Massachusetts
John Joseph Moakley U.S. Courthouse

1 Courthouse Way

Boston, MA 02210

Re: Sudentsfor Fair Admissions, Inc. v. President and Fellows of Harvard College (Harvard
Corporation), No. 1:14ev-14176

Dear Judge Burroughs:

The President and Fellows of Harvard College (“Harvare8pectfully submit this response to
the letter filed on February, 2016 by Students for Fair Admissions, Inc. (“SFFA”) (ECF No.
124).

SFFA’sletter requestthat the Court order production séveralcategories of documents
relating to Harvard’s admissions policies and protocols that SFFA contenésjaoasive to
SFFA’srequests for production of documentREPS). Asan initial matter, Harvard maintains
its position thaho discovery of Harvard’s admissions practices should prduefede the
Supreme Court’s decision Fisher I, asthe scope of appropriatiscovery in this case may be
altered by that decision. In keepinghwvihe Court’s stated preferentoeallow discovery of
Harvard’s policies and protocols to go forward, howeMaryvardwill agree tgroducethe
policies, manuals, and guides identified below, insofar as they are respondfiris S
document requestd-darvard notes thats production of such documents is already ongoing
pursuant to the Court’s October 9, 2015 order. Harvard will also produce the application files of
individuals SFFA haglentified as its membersubject to receipt of appropriate authorization
from thosemembers

As to SFFA’'sremainingrequess, seekng emails and documents relating to Harvard’s
consideration of race in the admissions process and its evaluatemeatutral alternatives to
achieve its interests in diversityeither topic is appropriate for discovery during the pendency of
Fisher 11, as this Court has recognizeg8FFA’srenewed request for production of those
documentss simply anattemptedendrun around the stay this Court issued in October and
reaffirmed at the January 28 status conference.

Harvard’s pecific responses tthe categories of documents aR&Psincludedin SFFA’s
February 1 letteareas follows:
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Poalicies, Manuals, and Guides (Request Nos. 17 and 20). To theextent it has not already done
so, and subject to and without waivitgigeneral and specifiobjections lodged in response to
SFFA'’s First Request for Production of Documents, Harvaltdproduce:

e codebooks oguides associated with Harvag@lectronic admissions database, if any

e documents responsive to Request No. 17 (training manuals or formal instructional
materials used to train admissions personnel); and

¢ documents responsive to Request No. 20 (guidelines and manuals used by the
admissions office).

Application Filesfor SFFA Members. Harvardwill produceapplication files for the
individuals SFFA identified as its members in its supplemental response tadarva
Interrogatory No. 5, subject to receipt of an appropriate consent to such distiosutiee
individual applicants.

Documents Concer ning Racial Composition of the Applicant Pool (Request No. 15). In
response to SFFA’s request that Harvard produce documents in respismBetuest No. 15,
Harvardnotes that the database information already produced to SFFA allovesdetdain the
racial composition of the pool of applicants and admitted students.

Documents Concer ning Race and the Admissions Process. Proceeding forwardith

discovery on the remaining RFRstedin SFFA’s February 1 letter would be inappropriate
pendingFisher II, and inconsistent with the guidance the Court has already provided in terms of
the type of discovery that could proceed forward during the stay. In partiSElR#A’'srequest

that Harvard be ordered to produce documents in resposéd-®®'sRequest Nos. 22, 23, 32,

and 33 ignorethis Court’s recognition thatisher |1 mayaffect the proper scope discovery

into those topics, and should rio allowed

As the Court noted at the January 28 status conferencéyrémgrinquiry into how Harvard
considers race in the admissions process should await the Supreme Court’s kikheriH,
which is likely to provide important guidance int@tpermissible use of race in the higher
education admissions procesS-FA’sbroadrequests, which seek, among other things, “all
communications” between Harvard employees regarding “the use of raceantissions
process,Harvard’s“efforts to achieve a critical mass of Underrepresented Minority stutlents,
“use of race as a tiebreaker in the admissions process,” and “any adjustments timadettria
of admissions for particular racial groups or subsets,” clearly fall undentbeclla of discover
thatFisher Il mightaffect® Indeed, SFFA’s President, Edward Blum, has publicly stated his

! SFFA’s requests are also inappropriate to the extent they seek discoatng el enrolled students. For

example, Request No. 33 seeks, among other things, “all documetitat seek to measure . . . using race or other
demographic variables, the academic performance at Harvard of enrolled stildegtaduate rate at Harvard of
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hope that the Supreme Court will Ussher 11 “to end racial classifications in higher education
in total.” Tamar Lewin & Richard Pérd2efiaColleges Brace for Uncertainty as Court Reviews
Racein Admissions, N.Y. Times, July 1, 2015, at A14f Mr. Blum'’s hope is realizedeach of
theseareas of inquiry would be irrelevant.

Producing documents responsive to these requests before a dedissherinl is inappropriate

not only based on the content of the information SFFA seeks, but also based on theTformat.
respond to the additional Requests SFFA identifies would require Harvard to conduct an
extensivesearch and review of employee emails; there isther way to attempt to locatell
communications. . . by or among [Harvard’s] employees agents regarding the use of race in
the admissions process,” RFP 2&) ‘tommunications. . . by or among [Harvard’s] employees

or agents regarding: [Harvard’'s$e of race as a tiebreaker in the admissions process,” RFP 23,
and “all communications with third parties. . . concerning the use of race in your admissions
process . ...” RFP 32. This massive undertaking would be inconsistent with the Court’s
indication that, other than discovery into SFFA’s standing, the parties sisrittie present

phase of the case to resotheeshold issues surroundititge appropriateustodians and search
terms for the review adny responsivelectronically stored informatn in Harvard’'s possession.
SFFAinappropriatelyinsists on putting the proverbial cart before the horse, and Harvard should
not be ordered to provide SFFA with internal email correspondence during this stapd,Ins
consistent with this Court’s guidance, the parties should continue to work towardsemgfrea
custodians and search terms.

Documents Concer ning the Availability of Race-Neutral Alternatives (Request Nos. 37 and
38). The appropriate role and relevance of a university’s consideratiacefeutral
alternativesarecentral to the arguments advancedrisher I1. For example, Ms. Fisher argues
that the University of Texas failed to provide sufficient proof regarding theaiah of race-
neutral alternative®.g., Petitioner’s Br. 22Fisher v. University of Texas at Austin (U.S. Sept. 3,
2015) (No. 14-981) (arguing that “UT failed to show that itsexisting raceneutral admissions
program could not achieve the desired level of diversity”),amse@rts that a university must
evaluataaceneutral alternatives at the same time that it decidesrisider race in the
admissiongrocess E.g., id. at 31 (“[E]mploying race without contemporaneous evidence
supporting the actual rationale indicates that the alleged interest is too amotpbous
insubstantial a basis to justify racial classifications.” (internal quotation rarkted)). Here
too, the Supreme Court’s decisimnlikely to affectthe relevancef SFFA'’s requestsoncerning
raceneutral alternatives, and no discovery on this topic should proceed at this time.

Ultimately, Harvard expects that once the Supreme Court issues its rufirgpen ||, this Court
will convene a status conference to discuss the appropriate scapefaftherdiscovery,

enrolled students, or the debt levels accrued by enrolled students whilevatdd” As Harvard's objections and
responses to SFFA’'s RFPs made cldwat information isiot an appropriate subject of discovery in this action
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includingthe impact ofisher 11 on SFFA’s requests for documents relating to Harvard’s
consideration of race and raceutral alternativesJntil that time, further discovery on these
topics is unwarranted and inconsistent with the contours of the stay this Courubds iss
Respectfully submitted

/s/ Felicia H. Ellsworth

Felicia H. Ellsworth

cc: Counsel of record (via ECF)



