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Article Il standing doctrine serves to “assure that the legal questiossnped to [a]
courtwill be resolvednot in the rarified atmosphere of a debating society, but in a concrete
factual context conducive to a realistic appreciation of the consequences @l jacticn.”

Valley Forge Christian Coll. v. Americans United for Separation of Church and Sate, Inc., 454

U.S. 464, 472 (1982). Especially in cases raising issues of broad public significanicgntttee r
invoke the federal judicial power “must be placed in the hands of those who have a dieect sta
in the outcome,” rather than “in the hands of concerned bystanders, who will use it Smaply a
vehicle for the vindication of value interestdfdiamond v. Charles, 476 U.S. 54, 62 (1986)
(internal quotation marks omitted).

Plaintiff Students for Fair Admisans, Inc. {SFFA’) is an organization created just
sucha“concerned bystanderits founder and President, Edward Blum. Lacking any personal
stake in the issues presented by this case, Mr. Blum created SFFA as a litighiiobe to
advance his personal philosophy regarding race-conscious admissions. He thenlseoured t
country in search ofglaintiffs” to join SFFA so that he could sue, purportedly on their behalf.
Ex. A, Transcript of Deposition of Edward J. Blum as Rule 30(b)(6) Designee of SBRAN(“
Tr.”), at 166:13" Without givingthose“plaintiffs” any role in SFFA, Mr. Blum simply labeled
them “standing members” and sued in SFFA’s name. SFFA’s other members halle |gtie
role in the organization; in most cases, they have no greater ties to SFFA thmanauaalad their

names and email addresses to its email list.

! Exhibit citations in this Memorandum refer to Exhibits to the Declaration of Félicia

Ellsworth. “Courts are permitted to look at facts outside of the pleadings intonaetke a
jurisdictional determination under [Rule] 12(b)(1)S2ow v. Grondolsky, 2012 WL 5392322, at
*1 (D. Mass. Nov. 2, 2012) (citingernandez-Santiago v. Ecolab, Inc., 397 F.3d 30, 33 (1st Cir.
2005)).



Mr. Blum cannotmanufacturehe personal stake in this litigatioequired by Article 111
by recruitng supporters and labef them “members” of his organizational alter ego. When
individualscreate an association iyool[ing] their interests, activities and capital under a name
and form that wilidentify collective interests Camel Hair & Cashmere Inst. of Am., Inc. v.
Associated Dry Goods Corp., 799 F.2d 6, 11 (1st Cir. 198@&purts may permihe association to
sue on the individuald¥iehalf, because the association “and its members are in every practical
sense identicdl NAACP v. Sate of Ala. exrel. Patterson, 357 U.S. 449, 459 (1958But SFFA
IS not an organizatiomlentical to its membersinstead SFFAIs Mr. Blum's alter ego And the
fact that SFFA calls its constituents “members” does not alter the calcbéusts do notegard
the “membership” label as dispositivesee, e.g., Washington Legal Found. v. Leavitt, 477 F.
Supp. 2d 202, 207-212 (D.D.C. 2007) (scrutinizing relationship between organization and its
members)Package Shop, Inc. v. Anheuser-Busch, Inc., 1984 WL 6618, at *38-41 (D.N.J. Sept.
25, 1984)same). Insteadin determining whether membership associations are permitted to
stand in the shoes of their members for purposes of Article 11l standing, assetssvhether the
members actuallgontrol the organization, by choosing its leaders, influencing its conduct,
financing it through the payment of dues, or serving it in some other meanrayfuSFFA’s
members have no such control.

Because&SFFA camot demonstratehat its members control the organization such that it
genuinely representsém, SFFA lacks standing to sue on their behalf. Indeed, if SFFA’s theory

were correct, standing doctrine would be considerably relaeey gadfly plaintiff could bring



an injunctive action without having suffered a cognizable injury, simply by formiogp@a@ate
entity and designating supporters as “members.” That cannot be the law.

FACTUAL BACKGROUND

I i the wake of the Supreme Court's decisiofiisher v.

University of Texas at Austin, 133 S. Ct. 2411 (2013), which dealteditmck to Abigail Fisher’s
challenge—alsodevisedand fundedy Mr. Blum—to the raceconscious admissions practices of
the University of TexasEx. A, Blum Tr.,at 493-12; see, e.g., Adam Liptak,Unofficial

Enforcer of Ruling on Race in College Admissions, N.Y. Times, Apr. 8, 2014, at A16Mr.

Bium, | . coistitute SFFA's board, and they
appointed themselves to servesad-A’sPresident, Secretary, and Treasurer, respectiexy

A, Blum Tr., at 103:20-105:19. Nobody else was involved in those decisior ||l

B secid at 165:1-19, 17:19-20Mr. Blum testified thallj G
I 0 at88:9-91:16.

Under SFFA’s initial bylaws, in effect when this action was fileEFA’'s membersiad
no rights to participate in the organizati{j | G

I 0. at 107:6-109:161f the memberslid not agree witlSFFA’sobjectivesor with any of

2 Under the Amended Scheduling Order, the last day on which SFFA could amend its

Complaint without leave of court was September 15, 2016. Dkt. 180. That deadline having
passed, Harvard's challenge to SFFA’s standing is ripe for resolution. Althougdréiar

motion for reconsideration as to the scope of discovery of SFFA (Dkt. 154) remains pémaling
discovery elicited to date is sufficient to establish that SFFA lacks standinggdHosraction.

If the Courtbelieves that additional standingelated discovery would aid in determining whether
SFFA has standing, the Court should permit Harvard to conduct the discovery that SFeA ha
far resisted.



its conduct, they had no way of shaping the organization to reflect their owrsistefdeir
only option, Mr. Blum testified, was [[Jjjjij 0. at 1129-13.

In June 2015, after Harvard indicated that it intended to challenge SFFA’s assatiati
standing (Dkt. 43, Transcript of Apr. 30, 2015 Status Conferen@%,17-22:14, SFFA
amended its bylaws to expand its board of directors from three tdvé ( Blum Tr., at
1522-19; see Ex. B, Unanimous Written Consent in Lieu of a Meeting of the Board of Directors
of SFFA(“SFFAAmended Bylaws”). || G
I c¢ A Bilum Tr.at 71:6-72:14 The other new seat was reserved for a

director elected by the members. SFFA made that changerding to Mr. Blunjjjjil§

I =< A Blum Tr.,at 27:21-276:16. When asked at the

Rule 30(b)(6) deposition what rights SFFA’'s memlglereave, Mr. Blum testified that they

coulc N (€. 2! 275:14-20) or co. [

I (. at275:14-276:9). Bt is uncleawhat effectmembers’ expression of

their viewswouid actually have [



I - B, sSFFAAmendedBylaws,
§ 3.03(srrA-Harvard ooooosOf
|
1
)

SFFA’s members also plagrtually no role in funding the organization. At its inception,
I o< A Bium Tr., at 1447-9. There was no dues
requirement, an&FFA stated in its Octob@014 application for tagxempt status thatatid not
expect to receive membership dues in 2014, 2015, or 2016C, BKFAIRS Form 1023
(Application for Recognition of Exemption under Section 501(c)@)part IX SFFA-Harvard
0000023) Rather thameing funded by its members, SFFA told the IRS that it “has a ‘close
connection’ with the Project on Fair RepresentatioRTFR)—an entity founded and run by
Mr. Blum—and that POFR both provided its “initial funding” and would “continue to be [its]
primary funder.” Id. at Ex. D, Part VIII, Line 1%SFFA-Harvard 0000046)ee Ex. A, Blum Tr.,
at 10:25-11:15.SFFA’s amended bylawsquire only a one-time contribution of just $10, not

ongoing dues. Ex. BEFFA Amended Bylawsat 2 (SFFAHarvard 0000053), 8§ 3.Q8FFA

Harvard 0000059-60). And SFFA does ||| G

Ex.A, Blum Tr., at 144-23. Mr. Blum testified th<jjj | G
I ¢ - +4:1¢-16.Ths S
I o D. Plaintiff's Supplemental Objections

& Responses to DefendasifFirst Set of Interrogatorigduly 1, 2016)at 12 Theljjjil|}



I - . Virginia Charitable Organization Remittance Form,

Form 102, aSFFA-Harvard 0001932Statement of Profit & Loss)

SFFA’s memberaresimply supporters; they play no meaningful role in the

organization’s functioning. SFFA counts as a merjjj G
N -
A, Blum Tr.,at 131:2-134:16. Other than screening ||| G
B (c at 1397-23, 1437-23.

SFFA's “standing members” have provided affida|jj | G
I o £x. F, Declaration Qi - But the “standing members” have no
greater role in SFFA than do the other members. Just as Mr. Blum and the boljjjjy
I << A, Gl Tr, at 221:0-24
N <<
SFFA'’s list of “standing members” has evolved significantly over these of this litigation
Compare Ex. G, Plaintiffs Supplemental Response to Interrogatory No. 5 (July 2, 2015)
) it Ex. D, Plaintiff's Revised Supplemental Response to
Interrogatory No. 5 (July 1, 2014} dq@E E N )



ARGUMENT

As the party invoking federal jurisdiction, SFFA bears the burden of estalgligtat it
has standing to advance the interests of those individuals that it refers to esisrs1See
Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992Y.he record makes clear tHaEFFA
cannot meet that burden.

l. AssociationsLack Standing To Represent TheirConstituents Unless The
Constituents Exhibit “Indicia Of Membership”

SFFA has argued that, because it has structured itself to appear to be a mpmbers
organization, this Court must assume that it is an appropriate party to bgatidiion behalf of
its members, provided that it satisfies three criteria for associational staatifogis in the
Supreme Court’s decision kunt v. Washington State Apple Advertising Commission, 432 U.S.
333 (1977). Thatis incorrect. In bdtunt and later casesourts have made clear that not all
organizationghat refer to their constituents as members necesbkanky standing tbtigate on
behalf of thosenembers. Raer,anorganization seeking to invoke associational standing must
be agenuine membership organization, responsive to the interests of individuals who have
banded together to advance their cause. The fact that an organization réfesagparters as
“members” is not sufficient if those members can have no influence on the mission of the
organization.

In Hunt, the Court considered whether a Washingtatesagency purporting to represent
that State’sapple growerand dealersiad standing to sue dmeir behalf The Court observed
that the agency was “not a traditional voluntary membership organization sutiades a
association, for it ha[djo members at all.’ld. at 342. But the Court did not regard the presence
or absence of the “membershigbel as dispositive. Rather, the Court held thatagency

could represent the interestsgobwers and dealelsecause, among other things, the growers



and dealers “possess|ed] all of thdicia of membership in [the] organization.”|d. at 344
(emphasis added)he Courtarticulated those “indicia” as follows: “[The growers and dealers]
alone elect the members of the Commission; they alone may serve on the Comfaisgjon;
they alone finance its activities, including the costs of thislawhrough assessments levied
upon thent. Id. at 344-345. In those circumstances, the Court reasoned, the agemeyVéijy
real sense.. represents.. growers and dealers and provides the means by which they express
their collective views and protect their leative inteests.” Id. at 345.

Hunt also set out additional, more frequently litigated prerequisites to associational
standing, recognizing that an organization that represents its members meeyditiglaeir
behalf when “(a) its members would otherwise have standing to sue in their owirflajdhe
interests it seeks to protect [in litigation] are germane to the orgamzgburpose; and
(c) neither the claim asserted nor the relief requested requires the paoticgdandividual
members in the lawsuit.432 U.S. at 343. But proof of those predicates does not on its own
satisfy the threshold requirement that an organization must genamélydy the collective
interests of its members to be permitted to stand in their shoes in federalSseutint, 432
U.S. at 343-344 (determining that the three predicates noted above were “cleanhy, peesl
then neverthelesspplying the indicia-ofembership analysis)n many cases, it is not disputed
that a plaintiff organization genuinely represents its members, and tlieaéissal standing
inquiry in such cases may therefore focus on the éthet factors. But when a dispute arises as
to whether a plaintiff organization genuinely represents its members, fedartd must and do
answer that question in deciding whether the organization has standing to sue.

Hunt creates a functional inquiry, not a formal one, for determining whether an

association genuinely embedithe collective interests i members.Just asn organization



that technically lackSmembers (as inHunt) will not automatically be disqualified from
representing its constituents in litigatidhe mere fact that an organization designates its
suwpporters as “members” does not mean thigtantitledto sue on their behalf. In both
circumstances, what matters is not the label applied to the constituents of a plssattifition
butwhetherthose constituentctually beathe indicia of membehip required for the
association to be “the means by which they express their collective viewsoaect reir
collective interests” in federal couHunt, 432 U.S. at 345.nlconducting that examination,
courtshaveconsideedthe factors the Supren@ourt found to be important iHunt—namely,
how the organization is controlled, financed, and run on aadgy basis

Accordingly, courts have held that organizations referring to their supporters as
“members” nevertheless lacked standing to represent those memlitegation. For example,
in Washington Legal Foundation v. Leavitt, 477 F. Supp. 2d 202 (D.D.C. 2007), the court held
that anorganization lacked standing to sue on behailisshembers when membedgl not
“play any role in selectinglfe organization’s] leadership, guiding its activities, or financing
those activities.”ld. at 210. The court rejected the organization’s claim to treat as bona fide
members people who hadnply “expressed an interest in associating [themselves] with™ the
organization.ld. It explained thaanorganization cannot base its standing on people who
simply join a“mailing list” or “view themselves as members,” without also showing that those
peoplesatisfy “[t]he ‘indicia of membership’ criteria set out the Supreme Court iHunt™—
“including (i) electing the entity’s leadership, (i@wing in the entity, and (iiifinancing the
entity’s activities.” Id. at 209-210.

Similarly, in Package Shop, Inc. v. Anheuser-Busch, Inc., No. 83-513, 1984 WL 6618

(D.N.J. Sept. 25, 1984), the coddtermined that a “trade association” comprismger 600 ...



liquor and beer retailersvhom it labelednembers lacked standing to sue on their behdlfat
*7,*40. The tra@ association iPackage Shop had “receivedtontribut[ions] from 575
retailers,” “issue[d] newsletters to members,” “represefitezretailers’]interests at
[administrative] hearings,” and “pursued three major pieces of litigation” anlblealf. 1d. at
*40. Nonetheless, the court held that the association could not represesmitersn court,
becaus¢heydid “not have the control over the organization which would give it standing to sue
on their behalf.”ld. at *41. The couremphasized thd4Ll) “[the members [did] not finance the
organization,’exceptthrough a “ondime contribution? (2) “[t}he organization essentially [was]
run by people who are self-appointed, a fact which weighs heavily againshgsbasidered a
membership organization”; (3) “the alleged members of the organization did not \owieg
[the] lawsuit”; and (4) it did “not appear that the membership [could] control tlemaof the
officers and trustees, most of whom they did not eldat.’at *40-41.

Courtshave assessellese same consideratiomben ultimately allowing associatiots
sue on behalf of their members. Rlayboy Enterprises, Inc. v. Public Service Commission of
Puerto Rico, 906 F.2d 25 (1st Cir. 199Qhe First Circuit held that a trade associatonld sue
on its members’ behalfecause it had beéarganized prior to the filing of [the] suit, and for
different reaons”; “the members of the Association twice unanimously consented to the
Association’s parti@ation in the suit”’and “[i]f the members felt their interests were heing
served by the suit, they could vote to end the Association’s involvemlehtat 35. The Fifth
Circuit held that an environmental grobpd standing becauge memberselected the
governing body of the organizan” and“financed its activitiesandthe organization had “a
clearly articulated and understandable membership structiresids of the Earth, Inc. v.

Chevron Chem. Co., 129 F.3d 826, 827, 829 (5th Cir. 1997). And a Louisiana district court held

10



that a neighborhood organization coslge on its members’ behathere the members
“elect[ed] the organization’s officers,” “finance[d] its activities,” and|ddiparticipate directly
in making and implementing ddg-day decisions,” including the decision to bring the lawsuit.
Concerned Citizens Around Murphy v. Murphy Oil USA, Inc., 686 F. Supp. 2d 663, 675-676
(E.D. La. 2010). The court observibtdit the members’ participation in the decision to sue
“help[ed] ensure that” the organization was “representative of its membehafhjd strong
interest in the outcome of[#] litigation.” 1d. at 676>

As thisline of authoritymakes clearSFFA carsueon behalf of its members only if they
genuinely constitute the organization, by controlling its leadership, influettfenactions it
takes, and funding or serving in it.

I. SFFA Does Not Bear The Indicia Of A Genuine Membership Organization

The record now makes clear that SFFA cannot make that showing. SFFA does not
aggregate andmbodyits members’ interests. Rather, from the start itdesesMr. Blum'’s
vesselo advance his own longstanding objection to race-conscious admissions. SFFA reflect
none of thandicia-of-membershigactors thaHunt and its progeny have identified as essential
for an association to represent its members in federal court.

First, SFFA’'s members have never controliedleadership. When SFFA was founded,

Mr. Blum, | 2ooointed theredres to serve as SFFA's

President, Secretary, and Treasurer, respectiety A, Blum Tr., at 103:20-105:19. The

3 SFFA has previousligentifieda single case-California Sportfishing Protection

Alliance v. Diablo Grande, Inc., 209 F. Supp. 2d 1059 (E.D. Cal. 2002isupportof its

position that the indicif-membership test does not apply to associations that label themselves
“membership organizations.” As evidenced above, howévatrjs contrary to theveight of the

law in this area. At any ratthere was no evidende California Sportfishing that the plaintiff

did not genuinely embody the collective interests of its membdrst 1066 (noting that the
members on whose behalf the association was suing were required to pay anmuedsimie

dues.

11



current bylaw
|
I
I ¢ B. SFFA Amended Bylaws, §§ 4.06, 4(@&rvardSFFA 0000061§.
srrA's members couldot|j GG s
like the organization found to lack standingPackage Shop, SFFA is “essentially ... run by
people who are seHppointed, a fact which weighs heavily against its being considered a
membership organization,” ams members cannot “control the actions of the officers and
trustees, most of whom they did not elect.” 1984 WL 6618, at *48e&¢XH|so \Washington
Legal Foundation, 477 F. Supp. 2d at 209 (rejecting an association’s stamdpayt because its
members did not “participate in selecting [its] leadershigdinpare Friends of the Earth, 129
F.3d at 829 (association had standing where its members “elected [its] governifig bod
Concerned Citizens Around Murphy, 686 F. Supp. 2d at 67Similar).

Second, SFFA’s members have never had powerto influence its conduct. Both

before and after the amendments to SFFA’s byl G
I . Gl esife that members

can attempt to influence the orgaation in only two ways. fey carfjjjjjjij &x. A, Blum Tr,,

4 As a general rule, “[i]t has long been the case that ‘the jurisdiction obthredepends

upon the state of things at the time of the action brougkartipo Dataflux v. Atlas Glob. Grp.,

L.P., 541 U.S. 567, 570 (2004). The First Circuit has recently stated that “where ... there are no
allegations of manipulative abuse of the rule, the timhaof rule is inapposite to the federal
guestion context."United Sates ex rel. Gadboisv. PharMerica Corp., 809 F.3d 1, 5 (1st Cir.
2015),cert. denied, 136 S. Ct. 2517 (2016)ut see Sallen v. Corinthians Licenciamentos LTDA,

273 F.3d 14, 23 (1st Cir. 2001) (stating in a federal-question case that “[jJurisdiction depends
upon the facts as they existed when the complaint was broughtg.might legitimately

guestion whether SFFA here has been engaging in the kind of manipulation thagttker&ut
cautioned against i@adbois, but in any everthe circumstances of SFFA'sembership both at

and since the time of the filing of the Complaint are insufficient to establish staatding time.

12



at 1129-18; seeid. at275:14-20)—bul | GG s not a way of controlling

it, only a way of expressing datisfaction with the inabilityo control it. Or theycan|jjjjjij
I (. ot 27:5-9)—but as the court iPackage
Shop explained, “[t]here is an important difference between having the opportunitpriesex

opinions through letters or telephone calls and the power to control the activities of an
organization.” 1984 WL 6618, at *41. That is particularly true here, || NGz

I o< B. SFFA Amended Bylaws, § 3.(8arvard-SFFA
oooooe o I
I
I ' 2 organization
genuinely controlled by its members, the board serves at the pleasure of thermel-
I

As in Washington Legal Foundation, SFFA’smembers play no meaningful role in
“guiding its activites” 477 F. Supp. 2d at 210, and a$’ackage Shop, SFFA’'s members “did
not vote to bring [the] lawsuit” and cannot “control the actions of the officé884 WL 6618,
at *41. Compare Playboy Enterprises, 906 F.2d at 35 (association had standing where its
members “twice unanimously consented to the Association’s participation in thanslifcould
vote to end the Association’s involvementOpncerned Citizens Around Murphy, 686 F. Supp.
2d at 6B (association had standing where its members “participate[d] directly in greakeh
implementing dayto-day decisions,” including the decision to sue).

Third, SFFA’s members play no meaningful role in funding the organizaSéi-A

initially had no dues requirement, and it continues to impose no ongoing obligation to pay

dues—only a one-time obligation to contribute S| G

13



I = A, Blum T at
144.2-23; Ex. B, SFFA Amended Bylawst 2 (SFFAHarvard 0000053), 8§ 3.q&FFA-Harvard
0000059-60). SFFA claims tHj |
|
I o< D. Plaintiff's Supplemental Objections &
Responses to Defendants’ First Set of Interrogatories, at 12. AncijjjjilJ§ Aat SF
reported in income for 2015, jJ | G cx . Viginia Charitable
Organization Remittance Form, Form 1025&FA-Harvard 0001932Statement of Profit &
Loss) That is consistent with the expectation SFFA expressisliateption, when it told the
IRS that the Project on Fair Representati@mother of Blum’s organizations—would “be [its]
primary funder.” Ex. C, IRS Form 1023, at Ex. D, Part VIII, Line (S~FA-Harvard 0000046).
In this respect, SFFA closely resembles the organization found to lack standiRgdkage Shop.
1984 WL 6618, 8*40 (organization lacked standing in part because its “members [did] not

finance”it, even though 575 members had made a tone-contributiori); see also Washington

Legal Foundation, 477 F. Supp. 2d at 210 (organization lacked standing where members did not

“play any role in ... financing [its] activities”xf. Friends of the Earth, 129 F.3d at 829
(organization had standing where members “financed its activiti@sfigerned Citizens Around

Murphy, 686 F. Supp. 2d at 6{5Similar).

Fourth, SFFA’'s membexdo not otherwise serve or participate in the organization, such

as by volunteering their servicestr. Blum ||| G
I . A 5l T &t 85:99115

As in Washington Legal Foundation, SFFA’s members are simpbypporters who joined a

“mailing list,” without actually “serving in” the organizatiort77 F. Supp. 2d at 209-21d;

14



Concerned Citizens Around Murphy, 686 F. Supp. 2d at 676 (organization had standing where it
was “entirely dependent on members’ ... volunteer efforts,” because the members’ "d
participation” in the organizatiorhélp[ed] ensure that” it genuinely represented them).

he fact th-
I shaoly distinguishes SFFA from organizations like the American Civil Lilsertie
Union (“ACLU") or the Sierra Club. For example, ACLU members (who are required to pay
annual dues) can vote to elect the boafdber local ACLU affiliates. ExH, ACLU Bylaws,
at Article VI, 88 1, 4. Each affiliate’s board elects a representative to tioaadaACLU board,
and the boards of any ten affiliates may submit a petition requesting that anytalktio by the
national board be submitted to a referendum of affiliate board memlzkrat Article 1V, 84(a);
Article IX, 8 1; Article 1ll, 8 3(a). And the duepaying members of the Sierra Cliikewise
elect its board of directors, and its bylaws have various provisions for submittinpasiés the
entire membership for a referendum. Ex. |, Sierra Club Bylaws, at 88 4.3, 4.8, 5..2.
I (s impossible to say that
SFFA “and its members are in every practical sense idehtd&RCP, 357 U.S. at 459, or that
SFFA serves as the vehicle by which its members “pool their interests, axtwitecapital
under a name and form that will identify [their] collective inter&éstamel Hair & Cashmere
Inst., 799 F.2d at 11SFFA is & organizatiorconceived ad run byMr. Blum as a “vehicle for

the vindication of [his] value interestdiamond, 476 U.S. at 62. SFFA’'s members nséware

Mr. Blum’s opposition taaceconscious admission<ji | | GTcTcNGNGE
I, 2t i ot suffcint tGonvey upon

SFFA the right to stand in the shoes of the few members of SFFA who could asdert a cla

against Harvard in their ownght. Because SFFA’'s membdave barely any involvement in
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the organization, let alone the ability to control its leadership or influencédiitgies, SFFA
cannot represent them in federal court

CONCLUSION

The action should be dismissed for lacksobjectmatter jurisdiction

Respectfully submitted,

[s/ Seth P. Waxman
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