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SFFA’s opposition brief is laden with invectivajscharacterizationgndin some cases
outrightmisrepresentations of the recpbdit itsoverchargedhetoricfails tocompensate fahe
lack of evidenceupportingSFFA’sclaims. Harvard’s admissions practices are entirely
consistent with the law and necessary to build the diverse community criticalstacttess of its
students. No reasonable factfinder could concthdeHarvard intentionally discrimates
against AsiamAmerican applicants, engages in racial balancing, considers race in a manner
beyond what the Supreme Court has permitted, or could achieve its educational abjective
without considering race. ArfsIFFA’slastminute attempt$o salvagets standinghighlight
why it has never been a proper plaintifthe Court should enter summary judgment for Harvard.

ARGUMENT
SFFALACKS STANDING

There are two independent reasons why SFFA lacks standing to pursue this actipn. Fir
SFFA is not a genuine membership organization that caarsbhehalf of its members; rather, it
is a litigation vehicle designed to advance the ideological objectives of its fo&uteard
Blum. Second, none of SFFA’s “standing members” would have standing themselkiag to b
this case.SFFA’srecentffiling illustrateseven more clearlthe deficiency of itsheory of
standing andlemonstratethatthis Court lacks subjectiatter jurisdiction.

SFFA tries to circumvent tBe concernby arguing (at 7) that this Court should simply
“confirm that the Article 11l issue has been resolved and it is not a matterafidr fFhatis
wishful thinking. TheCourt’s ruling on Harvard’s motion to dismiss did not “definitively
resolve[] the issuef Article Il standing” for all time, as SFFA argues; it resolved only tvbe
SFFAcouldproceed past the pleading stades the plaintiff, SFFAbears the burden of showing
the elementsf standng, and because those elements “are not mere pleadirigeregnts but

rather an indispensable part[w§] case, each element must be supported in the same way as any
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other matter on which the plaintiff bears the burden of praofwith the manner and degree of
evidence required at the successive stag#seditigation.” Lujan v. Defenders of Wildlif&04
U.S. 555, 561 (1992%eealso, e.g.Gill v. Whitford 138 S. Ct. 1916, 1931 (2018)Vhere, as
here,discovery makes clear that a plaintiff does not have stantieglefendant is entitled to
summary judgment even if the plaintiff's allegations sufficed at the pleadigg S$ae Lujan
504 U.S. at 561. And in any eveoburts at all stages have iadependent duty to assure
themselves of jurisdictionE.g, Trump v. Hawaii 138 S. Ct. 2392, 2415-2416 (2018).

SFFA'’s latest filing shows why it is so keen to avoid judicial scrutiny of itslstgn
SFFA concedes that most of its prior standing members do not have a redressabbeaguse
they are no longer eligible to transfe@eePItf.’s Resp. to Deft.’s Statement of Undisputed
Material Facts (Dkt. 452Respsto {1 260-265. It quibbles (at 6-7) with Harvard’s arguments
about the testimony of the only two prior standing members who could ardnealayetained
their eligibility to trarsfer. But even if (as SFFA unpersuasively argues) those stwdenmts
willing to transfer at the time of their depositiotisat wasmore than a year ago, when they had
not begun their studies elsewheteis even less plausibleowthateither would sek to transfer
andSFFA adduces no evidencethat effect Mere conclusory allegations are not sufficient to

meetSFFA’sburden teestablishstanding.

! SFFA tries to flip the burden of proof by characterizing the question as one of nspotnes

not standing. That is incorrect. SFFA’s standing to maintain this litigation depentishaving

(at all times) members who have suffered cognizable injuriesvihat be redressed by a

judgment in its favor.See Hunt v. Wash. State Apple Advert. Com#88 U.S. 333, 343 (1977)
(association can have standing only if members would “have standing ... in their ow) right”
Lujan, 504 U.S. at 561 (standing requiregiig that would “be redressed by a favorable

decision” (internal quotation marks omittedjge also American Postal Workers Union v.

Frank, 968 F.2d 1373, 1376-1377 (1st Cir. 1992). An individual who no longer has the desire or
ability to transfer could not have his or her asserted injury redressed bythaedidooking

relief that SFFA seeks.



In an effort to paper over thofsal deficienciesSFFA tacks on boilerplate declarations
from an aditional severstanding members, none of whom Harvard has had the opportunity to
depose, and six of whom joined SFFA only in June 2018—presuratibhsFFA realized its
standing was in jeopardy in light of Harvardismmaryjudgment brief. Connoll¥xs. 277,

278, 280, 281, 282, 283. Before either party sought summary judgment, in response to
Harvard’s inquiry whether SFFA had any changes to its roster of standing rse&Ha&\
represented that it did no¥.et now, SFFA not only seeks to rely on thesgen new

individuals;it hasrefusel evento identify in response to Harvard’s requesdtether these seven
are theonly new standing membersThe result is that Harvard knows next to nothing about the
individuals whose claims are supposedly being litigatetias not had the opportunity to test
whether thenew standing membevgould genuinely seek to transfer if SFFA were to prevail.
And for all Harvard knows, SFF&ayshow up on the first day of trial and announce a whole
new set of nevebeforeidentified standing members.

SFFA's approactappears designed to evade the framewbdiRule 23, which might have
allowed aplaintiff to sue for injunctive relief on behalf ofpaitative classas inGrutter v.

Bollinger, 539 U.S. 306 (2003), artratz v. Bollingey 539 U.S. 244 (2003)A class action

would have allowed the parties and the Ctutiandle this case in andered way, withwell-
defined proesses for identifying the class aeksuring the propriety alass treatment. Instead,
Mr. Blum founded an organization that is no more than a mailing list and sued purportedly on

behalf of itsmembersgven though those members exercise no control over the organfzation.

2 In a footnote (at 4 n.2), SFFA suggests that its standing members “communtiedies v

leadership and have the ability to provide substantive input,” ahtiSREA communicates
regularly with its members.” But SFEAavingresisted Harvard’s attempts to test the extent of
such communications or elicit such information during depositsaes,e.g.EllsworthEx. 163

at 40:7-14, 63:20-64:4; Ex. 164 at 13:16-14:2, 24:7-20, 114:13-19; Ex. 165 at 36:17-21, 47:15-
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Cf. Washington Legal Found. Leavitt 477 F. Supp. 2d 202 (D.D.C. 2008inGilar association
lacked standing)And it isnow clear why Mr. Blum chose that course: Givendimcus briefs
demonstrating support for Harvasdise of raceonscious admissions among memberthef
AsianAmerican communityincluding currenHarvardstudents (Dkts. 440-1, 455-1), he could
not credibly have argued thatclass actioplaintiff would “fairly and adequately protect the
interests of” AsiamPAmerican applicantd=ed. R. Civ. P. 23(a)(4).

SFFAhas beemn notice sincé filed this suit thaHarvard would hold it to its burden of
establishingstandingseeTr. of Apr. 30, 2015 Status Conference (Dkt. 43) at 21:12-22:14, and
SFFA has time and again tried to ev#iug burden. Now that the problems wrought by SFFA’s
strategy have become too altd¢o ignore, the Court should rule that SFFA lacks standing.

Il. HARVARD DOESNOT DISCRIMINATE AGAINST ASIAN-AMERICAN APPLICANTS
A. There Is No Documentary Or Testimonial Evidence Of Discrimination

There is no direct evidence in this cassther documentary oestimonial—that forty
members of Harvard’'s Admissions Office engagedsgystemiceffort to limit the number of
Asian Americans at Harvardt is simply implausible that such a widangingscheme could
have existed without a single documena singlepiece of testimony attesting to it. SFFA’s
argumentsll try—and fail—to close that yawning gap in its case.

1. SFFA'’s reliance on the OIR documents is unavailing

SFFApersists irarguingthat Harvarts response to the limited and incomplete analyses

prepared by several employees in the Office of Institutional ResearchgfR¥ an intent to

48:16; Ex. 160 at 218:6-14; Ex. 162 at 24:16-25:3; Ex. 161 at 64:5-19, can hardly rely on
information that it prevented Harvard from testing in discov&wge, e.g.Refuse & Envtl. Sys.,

Inc. v. Indus. Servs. of Anl20 F.R.D. 8, 12 (D. Mass. 1988) (“Defendants may not shield from
inquiry during the pretrial phase ... communications on the ground of privilege, then pull these
communications out of the hat shortly before or during the trial, ag afgheir defense.”).
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discriminate But theOIR analyses neithenquiredwhether Harvard was discriminating against
AsianAmerican applicants nor reached any conclusionithieas SeeMem. in Support of
Def.’s Mot. for S.J. (Dkt. 418) (“Harvard SJ Mem.”) 38; Def.’s Mem. in Opp. to PItfos. Nor
S.J. (Dkt. 435) (“Harvard SJ Opp.”) 19-23. AGMR lacked far too much informationas the
analysts themselves realizetb draw reliableconclusions about the admissions procéds.

SFFAclaimsthatHarvard’scharacterization of how certain officials reacted to the OIR
documents is itselproof of intentional discriminationderidingit as“implausible and
contradictory. Thatargumenis both factually and legally incorrect.

SFFA misstates the facts in numerous weyBFAinitially claims (at 1011) that
Harvard officials who saw the OIR documents did not criticize or question them eméhelrhe
record shows the oppositegan Fitasimmons testified that when he saw OIR’s analyises,
“explained to” the OIR analysts the “incomplete” nature of thwirk. Connolly Ex. 9 at
402:22-403:5.Dean Khuranalid not seg¢he analysesntil long after they were created, under
circumstances in which it would have made little sense for him to criticize or quéstion He
was shown them upon becoming Dean of Harvard Coltsg€onnolly Ex. 13 at 253:21-254:4,
merelyas an example of theork OIR had conductedith respect to Harvard Collegsge
Connolly Ex. 162, and did not believe they were addressiugestion obias in the admissions
process EllsworthEx. 159 at 259:15-21.

SFFAnext accuses Harvafdt 912) ofrelyingin other contexts on OIR documents that,
like the documents SFFA invokasre were labeled “preliminary.’But it is not just the fact
that theOIR analysesn questionwerelabeled“preliminary” that demonstrates the
incompleteness of thosmalysesthe documents on their faceake plairthat the reflected only

a limitedunderstanding of the admissions process—a point confirmed by testimony from the



analysts who worked on thetnSFFA makes no attempt to show, nor could it, that the other
analysest points tohad similar limitations.The facial disclaimers in the admissiee$ated OIR
documentsalso explain why Dean Fitzsimmons and Dean Khurana were able to perceive the
shortcomings of OIR’s analysis without any “further inquiry,” Opp. 11.

SFFA is #ésoincorrectto suggest (at 11) that Dean Fitzsimmanky embracedarts of
OIR’s admissions analysessen as he supposedly disregarded the part concerning race. For the
proposition thathe Dear'found OIR’s work” on low-income applicants “to be trustworthy and
reliable,” SFFA reliesiot on any statement from Dean Fitzsimmons, but rathan@xchange
between thei®IR DirectorErin Driver-Linn and a member of Harvard’s Public Affairs and
Communications office. Opp. 11 (citing PItf.’s Statement ofisjputed Material Facts (Dkt.
414) (“SFFA SJ SMF”) ##183). Butthat exchangshows (Connolly Ex. 163), and SFFA
acknowledgeghat “OIR ... had not yet shared its full analysis with Dean Fitzsimmons.” SFFA
SJ SMF ¥84. Wherthe Dearsawthe actual OIR analysi®ierecognized it had “limitation%
SeeConnolly Ex. 9 at 426:18-427:9.

SFFASs legal argument is equally misguide8FFA cites casegat 910) sayingthatif a
decisionmaker offers an implausible or unsuppajstification foran allegedly dicriminatory
action, the weakness of thsserted justificationanshowtheintent to discriminate See, e.g.

Purkett v. Elem514 U.S. 765, 767-768 (199%)ddressing prosecutor’s asserted naeetral

3 See, e.g.Connolly Ex. 145 at HARV00065753-54 (“Conclusions” and “Possible
Explanations” left blank)id. at HARV00065757 (listing admissions factors missing from the
OIR models); Connolly Ex. 134 at HARV00031718 (“The followanrtplysis igreliminary

and for discussion.”jd. at HARV00031722 (listing “factors that quantitative data is likely to
miss or ratings do not capture”); Connolly Ex. 112 at HARV00023548 (noting limitations of the
data sources)d. at HARV00023549 (desibing “several limitations” of OIR’s approach.

(“Our analysis should not be considered exhaustive.”); Ellsworth Ex. 23 at 196t8stimony

of Erin DriverLinn); Ellsworth Ex. 116 at 137:20-138:21 (testimony of Mark Hansen).
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explanation for striking a jurorparrington v. Aggregate Indus.-Ne. Region, Ji668 F.3d 25,
32-33 (1st Cir. 2012)ddressingmployer’'sassertedfacially legitimate, nonretaliatory reason
for discharging the” plaintiff).But Harvard’s explanation for how the OIR documents were
handled isotits justification for the admissions outcomes of Asfanerican candidates;
indeed, Harvard’s point is that the OIR documents shed little light on that qutSIBRA’S
cases are therefore inapposite.

2. SFFA's reference to statistical trends is erroneous

SFFAalsosuggests (at 13) that Harvard must hdiseriminatedby comparing the
proportion of Asian-American studentstire Class of 2011 anthe Class 02018, and then
claiming the share of AsiaAmerican admitted studentsse for theClasses of 2019 through
2022 after this suit was filedBut in citing figures for the Classes of 2011 and 2018, SFFA
obscures the fact thater the period oyears spanned lifiosetwo Classesthe proportion of
AsianrAmerican admitted students fluctuated considerdigtyeenl7.5%for the Class 02013
and 20.5% for the Class of 2016—a swing of more than 17%. Connolly ExTh81Class of
2016figure isalsoalmost identical to the first pekwsuit figure for theClass of 2019
(21.0%)—fatally underminin@FFA’stheory that Harvardhangectourse upon being suéd.

And the growth in the proportion of Asigkmericanadmitted students recent yearsontinues

4 SFFA briefly pointgat 12) to what it calls “documentary and testimonial evidence of
intentional discrimination~scattered summary sheets and correspondence. But that evidence
does not come close to showing intentional discriminatieeHarvard SJ Opp. 23-27, which
explans why SFFA discusses it so halfheartedly.

5 SFFA also errs in arguing (at 13 n.4) that Harvard supposedly manipulated the qmoporti
of AsianAmerican admitted students during the Department of Education investigatien in t
late 1980s (which found no discrimination). The proportion of Asian-American students rose
from 13.3% in the Class of 1992 (admitted in 1988, when the investigation began) to 17.9% in
the Class of 1994 (admitted in 1990, when it ended). Connolly Ex. 231. But that also reflected a
growth trajectory that had begun long before any investigation—from 3.4% irabe & 1980,

to 7.5% in the Class of 1984, to 9.1% in the Class of 1888During the same time, the Askan
American proportion of thapplicant poolgrew sharply.ld.
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a longupward trend, which isimilarto trendsor African-American and Hispanic studentSee
EllsworthEx. 62. Those trends do not show discrimination; they show the success of Harvard’s
laudable efforts, including recruiting and financial aid, to build the learning cortymuwalues.

B. There Is No Statistical Evidence Of Discrimination

Given theabsencef documentary or testimonial evidence that could allownientional
discrimination claim to survive summary judgment, SFFA must regadsin the analysis
submitted by its statistical expert, Dr. Arcidiacono. ButArcidiacono’s analysis is faoo
unreliable to allow SFFA’s claim to proceed to tri&lFFAs attempt to distract from the flaws
of Dr. Arcidiacono’s analysis by attacking Dr. Card cannot remedy thosg flaw

First, SFFA argues (at 15) that Dr. Card had “no justification” for inclugirrgs model
a group theexperts refer to as ALDC applicants‘recruited athletes, applicants whose parent or
parents attended Harvard or Radcliffe as an undergraduate, applicants whesamaeared on
a ‘Dean’s interest’ or ‘Director’s interest’ list, dmchildren of Harvard faculty and staff. SFFA
argues that those applicants should be exclbdeduse they are “not similarly situated to the
rest of the pool,” in the sense that they are admitted at higher rates than othanepflatis
fundamemally incorrect Applicants who fall into those groups may hawgreaterikelihood of
admission relative totherwisesimilar applicant®utside the groups—»but, as Dr. Arcidiacono
concededso do other kinds of applicants whom he did not excl&beEllsworth Ex. 166t
96:24-99:18. Theorrectway to account for theffect onan applicant’s likelihood of admission
of falling within one of the ALDC categoriés to control for that fact(as Dr. Card does), not to
excludeall applicants in those categes(as Dr. Arcidiacono does)SeeHarvard SJ Opp. 7-8.

Dr. Arcidiacono’s decision to exclude ALDC applicants—but not applicants who possess
other characteristics that increase their likelihood of admissietransparently directed toward

finding a negative effect of AsiaAimerican ethnicity.For ALDC applicants, both experts agree,
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AsianAmerican ethnicity has if anythingpmsitiveeffect on the likelihood of admission, so
excluding ALDC applicants from the analysis causes Dr. Arcidiaconoimastiof the effect of
AsianAmerican ethnicity to become moregagive. SeeEllsworth Ex. 35 at 69; Ellsworth Ex.
37 198, 1105 & Card Ex. 13; Harvard SJ Oppln7effect, Dr. Arcidiacono was able to achieve
the result he desired Ipprposefullyomitting fromhis analysis subsebf the applicant pool in
which AsanAmericanapplicans perform especially well

SFFA also fails to grappMith the fact that-even if one credits Dr. Arcidiacono’s
flawedmethodological choiceshis modelstill would not support an inference of intentional
discriminationbased omace, abent some explanation of why that discrimination would be
manifested only among a subset of Asfanerican applicant§.e., non-ALDC applicants).
Neither SFFA nor Dr. Arcidiacono tries éxplainthat pattern.SFFAinstead argues (at 15) that
it is unsurprising “[t]hat Harvard would treat the small number of Asian Americans vdiidyqu
for this special treatment [as ALDC applicants] better than those who am@tooiate enough to
be legacies or athletesBut thatmisses the pointThe patterrSH-A needs to explairs not that
AsianAmerican applicantsr anALDC categoryare admitted at a higher rate than Asian
American applicants who are natthose categorieghat isunsurprisingsinceALDC applicants
generally have a higher rate of admissiban nonALDC applicants Rather, the findin@FFA
cannot explains that—according to both expertsAsianAmerican ALDC applicants are treated
at least as well a&/hite ALDC applicants.SeeEllsworth Ex. 35 at 69; Ellsworth Ex. 37 { 98.
SFFA also ignees that Dr. Card took what Dr. Arcidiacono acknowledged was an alternative
approach to dealing with the possibility that the effect of ALDC attributes mighbyarace:
He included interactions between race and the ALDC varialeeEllsworthEx. 37  99.

When he did so, his results were materially unchangee. id.id. § 107 & Card Ex. 14.



Second, SFFAttackgat 1618) Dr. Card’snclusionof the personal rating, on the
flawedtheory that the rating reflects bias against Agdamerican appliants. SFFAbases that
argument largely on Dr. Arcidiacono’s finding of a statistical assoaidietween Asian
American ethnicity and lower personal ratings. Bwtre is ndasisto infer thathatassociation
reflects biasrather tharmerely theeffeds of unobserved noacademic factorsSeeHarvard SJ
Mem. 42-44; Harvard SJ Opp. 10-15 modelingthe academic and extracurricular ratings, for
example, Dr. Arcidiacono foundstatistical association betwe@sian-American ethnicityand
higher ratings—but he attributed that effect not to pro-Asian bias but to unobserved factors.
There is no reason that correct interpretation should not also be attributed todnslpatsg
regression.SeeHarvard SJ Mem. 434; Harvard SJ Opp. 11-f2.

SFFAtries (at 17)o justify Dr. Arcidiacono’s inconsistémterpretationdy arguingthat
“Asian-American applicants have observed characteristics associated with higloeraber

ratings” As a result, SFFA arguesne can assume thasianAmerican applicants are also
stronger than White applicantsunobservedharacteristics associated with higher personal
ratings—and thus, it argues, Dr. Arcidiacono’s finding cannot be explained by unobserved
factors But SFFA’s premise ifaulty: As Dr. Card explains, the applications submitted by
AsianAmerican applicantaereslightly weakerthan those of \Wite applicants acrossbserved
non-academic measures of the sort that inform the personal r&ewd:llsworth Ex. 37 | 46.

The data make that clear in several walysst, Dr. Card showed that Asi&merican

applicants were slightly less strong than White applicants, on averages, therdslirange of

6 SFFA misunderstands Harvard’s argument about Dr. Arcidiacono’s atteamptxlel the

academic, extracurricular, and personal ratings. According to SFFA (4Ha8yard claims

that Professor Arcidiacono’s attack on the personal rating is flawed becews#d necessarily
mean that there is ‘bias favor of AsianAmericans in academic and extracurricular ratings[.]”
But Harvard’s actual point, as discussed above, istvatof the ratings reflects bias.
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non-academic factors included in the med&lven when he excluded any effect of the personal
rating or of ALDC attributesld. 53 & Card Ex. 8.Second Dr. Arcidiacono’s own modedf

the personal rating shows that, as aoademic factors are added to the moithel estimated
negative effect of Asiahmerican ethnicityshrinks—suggesting thatf the model were able to
controlfully for nonacademic factors, the supposed bias wdigdppear.ld. § 46; Ellsworth

Ex. 33 § 148. Third, Dr. Card showAdian-American applicants received lower ratings than
White applicantsin aggregatefrom alumni interviewers and from admissions officers assessing
the recommendation letters submitted by teachers and guidance courSegisworth Ex.

3719 48 & Card Exs. 4, 5. That information is fundamental to the personal r&dirf49.

Finally, SFFAattacks Dr. Card (at 189)for his choice to model the admissions process
on a yeatby-year basis Again, SFFAs disregardingorestatistical conceptsSFFA first
arguegat 18) that Dr. Arcidiacono’siodel “captures any yedm-year varations in the
competitiveness of the applicant pool” because it “control[s] for [the] applicaicle.” But
thathalf-measure does not solve the problem with Dr. Arcidiacono’s apprbachuse
controlling for the year does nfatlly capture yeato-year variationdn the processt still makes
the implausible assumptidhat the effect of each factor the admissions process is the same
from year to yeaffor example, that Harvard values certain intended concentrations eqaaily fr
year to year) See Ellsworth Ex. 33 1 104-105 (explaining the flaw in that assumptsee) also
Ellsworth Ex. 37 { 84 (explaining that Dr. Arcidiacono’s sile use of interaction terntkoes
not solve the problem). SFFA alswmonglyargues (at 1-49) that poolingllows Dr.
Arcidiacono’s model to have greater statistical precision. Dr.’€approach-averaginghe
results of his yeaby-year models across all six yearactually achievegreaterprecision than

Dr. Arcidiacono’s. SeeEllsworth Ex. 37 {9 81-82.
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In sum, SFFA’s attacks on Dr. Card canrestcueDr. Arcidiacono’s flawed analysis.
SFFA lacks evidence sufficient to proceed to trial on its intentional discriminglaon.

1. HARVARD DOESNOT ENGAGE IN RACIAL BALANCING

SFFAalsofails to show hova reasonable factfinder could rule in favor of its racial
balancing claim. There is no evideredocumentary, testimonial, or statistieathat Harvard
seeks any particular racial composition of its admitted class.

1. SFFA’s argument is replete wiblatantly false statementg1) that“Harvard
concedes that it sets racial targets and engineers its process sur@that it hits those targéts,
Opp. 19 (2) that Director McGrathconfessed that Harvard intentionally shapes its class in the
very way the Supreme Court and the First Circuit have condeamiéldgal’ id. at 21; and (3)
thatDean Fitzsimmon#estified that Harvard sets racial targets and never misses’tltenfror
the first accusation, SFFA cites only its own brief; for the latter 8#&;A cites notlng.

The reasoisFFAcites no evidence is that it hasne. There is nevidence that evea
single employee of the Admissions Office, let alangone serving on the 40-person
Admissions Committeever many yearsought toadmit a class withrey preordanedracial
composition. SeeHarvard SJ Opp. 30-34. To the contrary, fwordshows beyond dispute that
the Admissions Committegas no racial targetDirector McGrath, for example, testified that
the Admissions Oftie seeks broad racial diverségdis “not ever looking for a particular
number or percentage.” Ellsworth Ex. 98 at 240:18s#8;also id252:4-10. The only targets
that exist ar@verall targets for the number of admitted students—an uncontrovyaistsce
necessary given the saamber of beden campus SeeHarvard SJ Opp. 32.

SFFAiInsists(at 20) that it need n@rove the Admissions Committee “aims for a precise
numerical target for each racial grougri the cases on which SFFA relies, the racial goals at

issuewere defined as numerical rang&eeParents Involved in Cmty. Sch. v. Seattle Sch. Dist.
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No. 1, 551 U.S. 701, 726 (200 avalier ex rel. Cavalier v. Caddo Par. Sch. BtD3 F.3d 246,
248 (5th Cir. 2005)see also Perrea v. Cincinnati Pub. ScH09 F. Supp. 2d 628, 635 (S.D.
Ohio 2010).But theywere still numerical goalsvhichrequired race to be considered in a
formulaic outcomedeterminative wayrather tharthe “flexible, nonmechanical way” useg
Harvard in accordance witbupreme Court precedef@rutter, 539 U.S. at 334.

SFFA has supplied notsiored of evidence that Harvard sets racial targetsyen
targeted rangesDean Fitzsimmons and Director McGrath consider information regarding the
composition othe tentatively admitted classn many dimensions, not just raceeHarvard SJ
Opp. 33—for various purposefne is to estimate the overphoportion of admitted students
who are likely to accept their offers of admissisimcestudents from different groups tend to
accept their offers at different rateSee idat 32. Anothers to see whether there has bégn
dramatic dropofffrom the prior year'sepresentation of any group. Connolly Ex. 16 at 269:11-
270:4. If there is “a dramatic change, not corresponding to a dramatic change in liee oum
applicants” from that group, Dean Fitzsimmons or Director McGrath migise“the question of
whether” the Committee was “giving good, careful consideration to those ceesdiden that
group that seemed to be doing less weldl’at 240:6-19see alsdllsworth Ex. 98 at 201:19-
202:6; Ellsworth Ex. 120 at 3186. That is entirely proper. Undeo circumstancedoesthe
Committee aim to achieve “a particular number or percentage” of studentthiagroup in
guestion.EllsworthEx. 98 at 240:18-19.

The Supreme Court hascognizedhat “[sJome attention to numbers’ ... does not
transform a flexible admissions system into a rigid quo@ttter, 539 U.S. at 336. Indeed, the
Court observed—quoting the Harvard admissions plan appended to Justice Powell’s opinion in

Bakke—that “there is of courssome relationship between numbers and achieving the benefits
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to be derived from a diverse student body, and between numbers and providing a reasonable
environment for those studenanaitted.” Id. (quotingRegents of Univ. of Cal. Bakke 438

U.S. 265, 323 (1978) (opinion of Powell, J.Jhat is why theGrutter Court was untroubled by
theUniversity ofMichigan Law School’s practice of consulting reports that kept “track of the
racial and ethnic composition of the class” on a daily babis;far more frequently than the
leaders of thédarvard Admissions Office consult “one pagesséHarvard SJ Mem. 19 n.13.
Their periodicconsultation of statistiesin aneffort to seek broadiversity through an
individualized admissions process that considers raciblfexs one among many facterss

exactly the kind of “attention to numbers™ th@rutter approved, 539 U.S. at 336.

The Grutter Court also noted that the yetaryear variation in the racial composition of
the law school’s enrolled classes was “inconsistent with a quota.” 539 U.S. at 336, th@a
same is true herelTheracial composition of Harvard’s admitted classes fluemiaeaningfully
over19 years Ellsworth Ex. 33 11 193-194 & Card Ex. 31-BFFA’'sown expertadmitted
that the data showed “changes in the fraction of admitted students by raciyetieictime”
and never suggested those changes were statistitsitipificant. Ellsworth Ex. 35 at 58.
SFFA responds (at 21) that “the admitted share of each minority racial wesustable” across

“the six years for which SFFA received database information.” But S&=§tAtistics contradict

! SFFA argues (at 19 n.8) that unlikeGrutte—where “the Law School’s admissions
officers testified without contradiction that they never gave race ang ardess weight based

on the information contained in [the daily] reports,” 539 U.S. at 3B6an Fitzsimmons and
Director McGrath use the epagers “extensively to give race more weight in order to achieve
the desired racial balance.” Continuing a pattern, the only source SFFA citeat facdusation

is its own Rule 56.1 statement, SFFA SJ SMF 11 246-255. But the assertions in thahstatem
even if taken at face valuepntraHarvard’s Response to SFFA’s Local Rule 56.1 Statement
(Dkt. 437)—reflect only Harvard’s flexible, nonmechanical consideration. They do notssugge
that Dean Fitzsimmons or Director McGratlet alone the 4@nember Admissions Committee
as a whole-uses the onpagers to “give race more weight” or seek a “desired racial balance”
for the admitted class.
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its claim. For exampleSFFAnNotes that “the admitted share of Hispanics was always between
8.8% and 11.6%"-reglecting taacknowledgehatthat is a difference ahore than 30%

2. SFFA then turns (at 21-25) to the only theory of racial balancing its exgert di
attempt to support—namely that, during a particular three-year period, Harvardesllppos
sought to equalize the admission ratéfsican-American applicants, as defined by a particular
method for categorizing applicants by rglfeEDS) with the overall admission rate. SFFA has
as little evidence to support that theory as one would expect iggviemplausibility.

The foundation of SFFA'Bawedtheory is the argument, offered by Dr. Arcidiacono,
that there is only a 0.2% probability that the observed alignment of admission @tesdbdy
chance. SFFA argues (at 22) tlrather than “disput[ing] Professor Arcidiacono’s findings,”
Harvard throws out various theories for why this was all due ‘simply to chance.” To the
contrary, Harardvery much “dispute[s] Professor Arcidiacono’s findifigssthe likelihood
that the alignment of admission rates occurred by chancegsdater than 0.2%.

As Dr. Card explains, the problem with Dr. Arcidiacono’s analysis is that itéscus
the likelihood of observing an alignment foparticular racial group, using particular
definition of racial categories, ingarticular threeyear period.SeeEllsworth Ex. 37 § 160.
Given the divergence between Dr. Arcidiaconozarretheory of racial balancing and the one
in SFFA’'scomplaint (Dkt. 1 1 288-304ij,is clearDr. Arcidiacono’stheory arose when he
went hunting in search of apattern that could arguably support SFFA’s claifBst giventhe
many places he could have look#tk likelihood of finding a statistical alignment in any asfe
those places considerably exceeds 0.B4r. examplegven focusing solely on rates of offers of
admission, Dr. Arcidiacono could have looked for an alignment over anyybagestretch, for

anyracial group, by any definition of racial categories—#rate ar@2 such opportunities to

-15 -



find thetype ofpattern he observegadically increasing the odds of finding it by chanSee
Ellsworth Ex. 37 { 161. Thus, there isstatistical basito cancludethatthe pattern Dr.
Arcidiacono observed reflects deliberate manipulation as opposed to happenktance.

SFFA responds (at 23) that the “92 opportunities” Dr. Card considers are not “equally
likely.” For example, SFFA says, there is no reason to think Harvard would adopt a iffloor”
the admission rate for White applicants. That argument by no means negates the powet,, howe
becausehe 92 opportunities Dr. Card discusses are but a small fraction of the actual number of
places in which Dr. Arcidiacono could have looked to find a supposedly suspicious.pAtern
Dr. Arcidiacono recognizes, if Harvard were manipulating its prdogsace it might not seek
to equalize the admission rate for applicanta given race vih the overall admission ratet |
might instead, more straightforwardlsgek to admit a minimum number of students of that race,
or a minimum proportion of students of that race, or any of many other possibiiges.

Ellsworth Ex. 35 at 56; Ellsworth Ex. 37 § 159. Any such pattern would be far more probative
evidence of racial balancing, yet Dr. Arcidiacono finds none.

SFFA’s othersupposed evidena# racial balaning (at 2224) fares no better That
evidence—including Dean Fitzsimmons’s expression of concerns about the soundtiess of
IPEDS methodology, and the inclusionlBEDSstatistics on the reporke periodically
received—comes nowhere cloge showingacial balancing. MoreoveSFFA'’s account ot is
inaccurate.Most notably SFFA isincorrect in arguingat 23) thatHarvard relaxed its
standards for admitting singlace African Americans beginning with the 2017 admissions
cycle?” Dr. Arcidiacoro made that argument in his rebutigbort Ellsworth Ex. 35 at 59-61, but

as Dr. Card explained, Dr. Arcidiacono’s analysis reflected “a critical lediloa error ... that,
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when corrected, reverses his key finding.” Ellsworth Ex. 37 Jdélalso id{{ 165-166.

Indeed, Dr. Arcidiacono conceded that his calculation had been erroneous. Dkt. 418, Ex. C.
SFFA's theory ultimately makes no sense. If Harvard were interestechiputaing its

admissions process to achieve a particular racial balanceyadiyg it focus on the admission

rate of applicants of a particular group, as opposedfto-example—the number or proportion

of students of that group? Why would it focus on a parti¢uiamrow)definition ofa racial

categorythat is used for mandatéederal reporting, rather thdhe definitionusedto report the

racial composition of the class to tHarvardcommunity and the public (and for that matter used

by Dr. Arcidiacono in the balance of his analy8e&nhd why, if this nefarious manipulation

actually took place, would there betr@osingledocument evincing it and not ongtness

testifying about it?SFFAhas no answer to any of those questions. Given the lack of evidentiary

support—or logic—or its theory, SFFA’s racial balancing claim cahsurvive.

V. HARVARD CONSIDERS RACE IN THE M ANNER PERMITTED BY SUPREME COURT
PRECEDENT

1. SFFAs oppositionreprises (at 26}s argument that “Harvard is not pursuing the
only conception of ‘student body diversity’ the Supreme Court has ever endorsedirgiarol
‘critical mass’ of underrepresented minority studenfut as Harvard has explained (Harvard
SJ Opp. 35-36), the Supreme Court rejethatlargumenivhenit wasproffered tocontendhat
the University of Texas’s admissions practices were unlawful because teesitgitiad not
sufficiently defined “the level of minority enrollment that would constituterdical mass.”

Fisher v. Univ. of Tex. at Aust{fisher 1), 136 S. Ct. 2198, 2210 (2016). The Court explained

8 Trying tolimit his concession, Dr. Arcidiacono argued the effects he found “remain[ed]

significant ... at an 8.4% gsnjficance level and ... at a 9.3% significance IévdDkt. 415, Ex.

C. But that is not the conventional threshold of statistical significance, or the one Dr
Arcidiacono used throughout his reports, Ellsworth Ex. 166 at 305:16-306:3. Dr. Arcidiacono
was able to characterize the effects as statistically significant only by gnitnargoalposts.
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that “the compelling interest that justifies consideration of race in college adrsigsioot an
interest in enrolling a certain number of minority students,” but rather anshier®btaining
the educational benefits that flow from student body diversity.{internal quotation marks
omitted). The Court thugpudiatedSFFA’s viewthat universities must define their objectives
in terms of critical mass

Harvard is pursuing exactly the objective the Supreme Court has validatededades
Harvard has articulated the importance of diversity of all kinds, includingl idigersity, to the
educational experienad its studentsSeeHarvard SJ Mem.-B. And it recently reaffirmed
those educational judgments in a report produced by a committee of Harvard rizeulbers
and unanimously endorsed by the Faculty of Arts and Sciesmsidat 89 & n.7. That is the
sortof “reasoned, principled” explanation feeekingdiversity that the Supreme Court has held
is entitled to “deference.Fisher Il, 136 S. Ct. at 2208 (internal quotation marks omitted).
Moreover, thdaculty report articulates exacttpe sortsof objectives the Supreme Codagemed
sufficiently “concrete and precisai Fisher Il. See idat 211 (‘the destruction of stereotypes,”
the “promotion of crossacial understanding,'the preparation of a student bofby an
increasingly diverse workforce and society,” and the “cultivation of a detadérs with
legitimacy in the eyes of thatizenry” were all “concrete and precise goals” (some internal
guotation marks and alterations omitted)).

SFFA accuses Harvard of having “adopt[ed] an institutional position that the @z of r
alwayswill be necessary.Opp. 27 (emphasis SFFA’sT.hatis directlycontrary to the record.
The only source SFFA cites for its asseri®its own summaryudgment brief (at 40)That
brief, in turn, cites SFFA’s Rule 56.1 statement (SFFA SJ SMF { 830), whigin citesthe

following passage from DeantEsimmons’s deposition:
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[Q.] Four years ago, could you imagine evidence that would change your mind as to
whether or not Harvard should stop using race in the admissions process?

A. You know, | think—again, | think a reasonable person or reasoimiition
would always keep an open mind about anything. | mean, new information
comes in but despite massive efforts that people would reasonably call race-
neutral efforts to make a difference, there’s still no case in our minds thpitede
all the tings that we’ve done that we could achieve our goal of having a diverse
class and an effective educational experience without using race.

Connolly Ex. 9 at 178:21-179:11. Contrary to SFFA’s erroneous characterization, the actual
guotation show®eanFitzsimmonssaidthat he had an “open mind” and that “new information”
could “come[] in,” but that he did not third thattime thatHarvard could achieve its objectives
without considering race. On the basis of that answer, Sk&ifages to accustarvard of
“adopting an institutional position that the use of race alillaysbe necessaty-ignoring the
explicit recommendatioby Harvard’sown Committee to Study Radgeutral Alternatives in
Harvard College Admissiorthat Harvard reevaluatee needo consider race in five years
Ellsworth Ex. 47 at HARV0009732& fact thaSFFA relegates to a footnote (at 27 n.10).

SFFA next accuses Harvard (at29) of adopting “irreconcilable positions” on the use
of race. How could it be, SFFA asks wittock incredulity, that Harvard (Igonsiders race only
in a flexible and individualized way, without pursuing any numerical quota; but (2) paygle
“attention to numbers” to seek a broadly diverse class, and believes “a sigrdécéine in
African-Americanand Hispanic enrollment” would inhibit its educational goals? The answer, as
SFFA knows, is that Harvard is doing exactly what the Supreme Court has saiditiesversy
and must do if they consider race in admissidgsiversities may consider racely “flexibly

as a ‘plus’ factor in the context of individualized consideration of each and g@igaat,” and

must not “establish quotas for members of certain racial gro@pstter, 539 U.S. at 334—but
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“[s]ome attention to numbers, without more, doestransform a flexible admissions system
into a rigid quota,’id. at 336 (internal quoteon marks omitted).

2. SFFA next argues (at ZBl) that, “[e]ven if Harvard were pursuing a permissible
end,” its consideration of race would still be unlawfutdngse race has too great an effect on
admissions outcomesSFFA’'sargument is agaimconsistent with Supreme Court precedent.

The parties have thoroughly explored what the data do and do not show about the effect
of race in the admissions processis clear thatrace alone explains little about the overall
pattern of admissions outcomes, and thae has virtually no effect anost applicants’
likelihood of admissionSee, e.g Ellsworth Ex. 33 §{ 177-181; Ellsworth Ex. 35 at 49-51,
Ellsworth Ex. 3711137-146.1t is alsotruethat for certain applicantsnamely, African
American and Hispanic candidates who would be highly competitive regardle$emaste
were considered-the consideration of race does increase the likelihood of admisSemn.
Ellsworth Ex. 33 {1 180-181 & Card Ex. 28; Ellsworth Ex. 37 1 143 & Card ExB2Bthat is
little different from the effeadf other meaningfuldctors n Harvard’s admissions procelke
academic, extracurricular, or personal stren@éeEllsworth Ex. 37 § 143 & Card Ex. 23. And,
for several reasons, it does not run afoul of Supreme Court precedent.

First, even ifstatistical modeling estimates thiate has aubstantiamarginal effect on
the likelihood of admission for otherwise highly competittemdidatesseeid., that does not
meanrace dictates whethany such candidais admitted.Even if an otherwishighly
competitive applicant’s likelihood of admission is estimated tomigeeriallyas a result of the
consideration of race, such applicant might very well have been admitted without
consideration of race, amdight verywell be denied admission notwithstanding the

consideration of race. As the Supreme Court he@ruiter, the fact that consideration @fae
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may tip the balance from denial to admission for some candidatsslisiot problematic; after
all, “the same could be said of the Harvard plan discussed approvingly by JusteikeifPow
Bakke and indeed of any plan that uses race as one of metoysfd 539 U.S. at 339.

Second, and relatedly, raisgustone ofmany factorghat maytip a highly competitive
candidate over the line from denial to admissiBeeEllsworth Ex. 37 {1 143-146. That would
also be truefor examplepf an excellent academic or extracurricular ratiid).f 143 & Card
Ex. 23. SFFA finds that comparison problematic (Opp. 30-31), but it is hard to see why.
Harvard regards diversity of all forms as central to its educational obgdtigt as it regards
academic excellence and a vibrant extracurricular community as central to itsadlcati
objectives. As long as the consideration of race does not overwhelnfaatfoeg and still
allows the applicarib be “evaluated as an individual,” it does notka[] an applicant’s race or
ethnicity the defining feature of his or her applicaticBrutter, 539 U.S. at 337.

Finally, if the consideration of race did not meaningfully affect the admissiorcebaf
highly competitive candidates, it would have étéffect on the diversity of the admitted class
in which case SFFA woulsurelyargue that the consideration of race would fail strict scrutiny
because it did not advance Harvard’'s educational objectivéssHar I, for examplethe

plaintiff argued “hat considering race was not necessary bet@usad only a ‘minimal

o SFFA argues (at 289) that “[t]he relative size of the preference” for applicants of

certain racial groups “was one of the chief reasons the University of Michigaintbased
system” for undergraduate admissions was held unconstitutio@ahta v. Bollingey 539 U.S.
244 (2003). That argument misstates the lawGratz the deficiency in the admissions
program centered on the fact that the preference given on the basis of ratiéewiate and
automatic. See idat 270 (20 points were given for race “to every sihghelerrepresented
minority’ applicant”);id. at 271 (the program did not provide “individualized consideration
because it “automaticallyigtribute[d] 20 points to every singégoplicant from an
‘underrepresented minority’ group”). Here, by contrast, Harvard consider®mndy flexibly
and in an individualized mannegeeHarvard SJ Mem. 21-25.
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impact in advancing the University’s compelling interestdndthat was in a casghere the
consideration of race had increased Hispanic representation by 54% amorsj-yieafi

stucents admitted via “holistic review,” and increased Afridganerican representation in the

same group by 94%. 136 S. Ct. at 2212 (some internal quotation marks and alterations omitted).
The Supreme Courightly rejected tle argument, explaining that “[tjhose increases ... show[ed]
that consideration of race ha[d] had a meaningful, if still limited, effect on vieesdy of the
University’'s freshman class.ld. The same is true here.

V. HARVARD CouLD NOT ACHIEVE | TS EDUCATIONA L OBJECTIVES WITHOUT
CONSIDERING RACE

SFFAhas noticeablittle to say about the conclusions of Harvard’s Committee to Study
RaceNeutral Alternatives in Harvard College Admissiorsfter seven months of careful study,
the Committee concluded that, at present, no combination oheateal measures could
advance Harvard’s interest in obtaining the educational benefits that flow frimtemitsbody
that is diverse in many waygmdexcellent in many dimensiondgJnable to mount a serious
challenge to thosgdgments, SFFA resorts to collateral challenges, all of which are meritless

First, SFFA charge@t 31) that “Harvard admits thatdid not begin to consider race-
neutral alternativeantil 2017.” That iSncorrectseveral times overAs an initial natter,

Harvard has long pursued diversity througanystrategies othehan the consideration of race.
SeeHarvard SJ Mem. 26-27. It has adopted a ndtading financial aid policy to ensure tlzat
lack of funds does not keep any student from attending Harvard. It makes tremeffattaiso
recruit a diversapplicant pool. Admissions officers give particular consideration to lower-
income applicants and those in the first generation of their families to attend c@ege a

diversegroup of students has been admitted, Harmaales extensive efforts to encourdgem
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to matriculate And Harvardegularly reviews its practices with an eye toward increasing
diversity; for example, it eliminated and then reinstated Early Action forelaaon.Id. at 32.

If SFFA’sclaimis that Harvard did not begin a formal studytted effects of ending
raceconscious admissions until 2017, that, tsanaccurate.A universitywide committee
began such a review in 2014, shortly after the Supreme Court décsdhenl I, then pauseis
work, reasonably, after SFFA brought this suit. Harvard SJ Mem. 8; Harvard SJ Opp. 41-42.
That committee’s work as to Harvard College was then resumed by two newittees
beginning shortly thereafteHarvard SJ Mem.-80; Harvard SJ Opp. 42.

In any eventbecausehis lawsuit seeks only forwaldeking relief, it isirrelevant
whether Harvardormally consideredaceneutral alternaties at some point in the paSee
Harvard SJ Opp. 481. What matters is that the extent Harvardad an obligation to convene
such a formal study before considering race in the future, tdraplied SFFA (at 31)derides
the work of the three senideansappointed to theammittee but itsinvectivecannotrefutethe
rigor of the committee’s workind does not constitute actual evidence, much less evidence
sufficient to withstand summary judgmenthe committee members spent many hours
discussing relevant materiddefore producing a thorough repo8eeHarvard SJ Opp. 43.

Second, to the extent SFFA does contestcommittee’sindings (at 3237), its
arguments are meritles¥hose findings have ample support, especially in the repbDs.
Card, which the committee considestd whichSFFA’sreports, also carefully considered by
the committee, did not rebut.

SFFAclaims that theommittee did not consider what would happen if, in addition to
eliminating the consideration of race, Harvard also did everything possible totprdiversity

in raceneutral ways. That again reflects a misstatement of the recorgremmds much of the
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committee’s report.The committee made clear that certain combinations ofrrastal
practices coul@llow Harvard to achieve a comparably dieectassbut that they would
unacceptably compromisgher attributes of the cla#isat are also essential to fulfilling
Harvard’'s mission See generall§llsworth Ex. 47.

For example, the committee considefachong others) the three combinations of
possgble practicegshat SFFAcalls(at 3233) Kahlenberg Simulations 6 and 7 and Card
Simulation 4x. All three however, would sharply reduce the proportion of admitted applicants
who rate highly on attributes of excellence important to Harvamdsarticularthe proportion of
applicantswith the highesacademic, extracurricular, personal, and athletic ratig¢jsworth
Ex. 37 11 192-197 & Card Ex. 26. The committee explained why those changes would be
inimical to Harvard’s educational objectiveSeeEllsworth Ex. 47 at HARV00097323.

SFFAdeclareqat 33) thathose changes in the proportion of students receiving a top
academic rating “would be modest,” and that “Harvard’s ‘reputation for aca@eellence’
would remain undiminished.” But SFFA provides no basis to contest the educational judgments
of senior Harvard officialsesponsible for student academic achievementibatard’s
academic excellenogould suffer if the proportion dhe mostcademically exceptional
students declined by 13-%9 Those officials, noBFFA are responsible for stewardship of one
of the world’s leading institutions of higher learning, and the Supreme Court hasdiypeat
stressedhat universities cannot be forced “to choose between a diverse student body and a
reputtion for academic excellenceFisher Il, 136 S. Ct. at 2213.

SFFAthen devoteseveral pages (at &b) to practices it claimighibit diversity. SFFA
contendghat Harvard did not study the effects of eliminating those practiceddition to

undertaking other race-neutral measures to pursue diversiat.isincorrect In fact,Dr. Card
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not only studiedhe effects of eliminating those practi@san independent stdye also

examined what would happen if Harvard eliminated the praciegéandertook various other
raceneutral measureand found that doing so would not allow Harvard to achieve a class that
was comparable in diversity and excellence to Harvard’s current claBsaswas the purpose

of the “Simulation 4x” discussed abov&eeEllsworth Ex. 33 {1 233, 238ge alscEllsworth

Ex. 47 at HARV0009732324 (committee report referencing Dr. Card’s analysis).

SFFA next arguefat 3436) that the challenged practices do axctually advance
asserteabjectives other than the pursoftdiversity and educational excellensech as the
maintenance of a strong alumni community, and that, if they did, ttbeeobjectives would
not justify the consideration of race. But those issues are irrelevant eaesb no raeeeutral
alternative practicesincluding the elimination of thehallenged practicesombinedwith
increased consideration for applicants of lower socioeconomic status—would aigartito
achievecomparable diversity without compromising tieademic excellence of tkass See
Ellsworth Ex. 33  243; Ellsworth Ex. 47 at HARV00097327.

Finally, SFFA assertgat 3637) that “Harvard could increase its recruiting efforts”;
“increase its financial aid commitment”; take “geography into consideraticiobystance,
using zip codes”; “admit more transfers from community colleges”; or “ekanhe preference
for those applying early action.” SFFA points to nothing to suggest those measur@$€evoul
workable or “would help increase student body diversity beyond cueegisl” And SFFA’s
conclusoryargument wholly fails t@address the committee’s contrary conclusions.

CONCLUSION

For the reasons stated above, and in Harvard’s memorandum in support of its summary
judgment motion, the Court should grant summary judgment to Harvard on all rencanirtg

of the Complaint.
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