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UNITED STATESDISTRICT COURT FOR
THE DISTRICT OF MASSACHUSETTS
STUDENTS FOR FAIR ADMISSIONS, INC,,

Plaintiff,
V.

PRESIDENT AND FELLOWS OF HARVARD Civ. Act. No. 1:14-cv-14176-ADB
COLLEGE (HARVARD CORPORATION),

Defendant.

STIPULATED PROTECTIVE ORDER
REGARDING DISCLOSURE AND USE OF DISCOVERY MATERIALS

Plaintiff Students for FaiAdmissions, Inc. (“SFFA”) and Defendant President and
Fellows of Harvard College (“Harvard”) (togethéne “Parties,” and eadhdividually, as the
context may require, as a “Party”) antidgp#hat documents, testimony, or information
containing or reflecting confidéal, personal, proprietary, tracgecret, and/or commercially
sensitive information are likely to be disclose¢orduced during the coursédiscovery in this
case and request that the Gaamter this proposed Stipudat Protective Order Regarding
Disclosure and Use of Discovelaterials (“Order” or “Protetive Order”) setting forth the
conditions for treating, obtaining, and using such information.

1. DEFINITIONS

(@  “Action” meansSudents for Fair Admissions, Inc. v. President and Fellows of
Harvard College, Case No. 1:14-14176-ADB (D. Mass.)¢clnding any actions that may be

consolidated therewith.

Dockets.Justia.com


https://dockets.justia.com/docket/massachusetts/madce/1:2014cv14176/165519/
https://docs.justia.com/cases/federal/district-courts/massachusetts/madce/1:2014cv14176/165519/53/
https://dockets.justia.com/

(b) “Discovery Material” means all item@ information, including from any non-
party, regardless of the medium or manner geed, stored, or maintained (including, among
other things, testimony, transcripts, or tangtbiaegs) that are producedisclosed, or generated
in connection with discovery ithis Action pursuant to the FedeRules of Civil Procedure, a
court order, or any other agreemenstpulation by or among the Parties.

(©) “Producing Party” means any Party or noarty that discloses or produces any
Discovery Material in this Action.

(d) “Protected Material” means any $aiovery Material designated as
“CONFIDENTIAL” or “HIGHLY CONFIDEN TIAL—ATTORNEYS’ EYES ONLY,” as
provided for in this Order.

(e) “Receiving Party” means any Party whexeives Discovery Material from a
Producing Party.

)] “Termination Date” means the later of) the date on which all claims of any
Party are dismissed with or without prejceli or (2) the date on which all appeals,
reconsiderations, or remands hdeen exhausted following thetgnof a final judgment by this
Court.

2. PURPOSES AND LIMITATIONS

€) Unless otherwise agreed by the Partiesideted Material stil be used by a
Receiving Party for the sole purgosf litigating this Action, and sifi not be used or disclosed,
directly or indirectly, for any other purpose athoever. A Receiving Party shall not attempt to
identify or learn or verify the name, Social Setyunumber, date of birth, street address, emalil
address, telephone number, or ottentact information of any Haavd students or applicants, or
their family members, who are not member§BFA from any ProtecteMaterial unless the
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Receiving Party demonstrates that it requiresitiitsmation to support its claims or defenses.
The Receiving Party may not use Protected Matericonnection with contacting any Harvard
students or applicants unless Receiving Party demonstratestlit must do so to support its
claims or defenses. In the ev@nReceiving Party asserts it m(es} identify or learn or verify
the name, date of birth, stresddress, email address, f#iene number, or other contact
information of any Harvard students or apphts, or their family members, who are not
members of SFFA from any Protedt®laterial in order to supporsitlaims or defenses, or (b)
use Protected Material to contact any Harvaudestts or applicants iorder to support its
claims or defenses, the Partgsll confer in good faith ten (18pys after the Receiving Party
notifies the Producing Party thatr@quires this information. If the Parties are unable to reach an
agreement, the Receiving Party may make anogpate application to the Court. During the
pendency of any such application, the ReceivingyPdmall not (i) attempt tadentify or learn or
verify the name, date of birth, street addressail address, telephonemiber, or other contact
information of any Harvard students or apphts, or their family members, who are not
members of SFFA from any Peated Material, or (ii) useformation learned from any
Protected Material to contact aharvard students or applicants. Nothing in this Order prevents
a Receiving Party from contactiiog being contacted by Harvastudents or applicants using
means other than Protected Material.

(b)  The Parties acknowledge that this Ordersdoet confer blankeprotections on all
disclosures during discovery, ortime course of making initial aupplemental disclosures under
Rule 26(a). Designations under tlisder shall be made with caaad shall not be made absent

a good faith belief that the designatedterial satisfies the criteriatderth herein. If it comes to



a Producing Party’s attention thagsignated material does not gfyafor protection at all, or
does not qualify for the level of protection inilyaasserted, the Producing Party must promptly
notify all other Parties that it is thidrawing or changig the designation.

3. SCOPE

(@)  The protections conferred by this Order cover not only Predddaterial (as
defined above), but also any information cope@xtracted therefronas well as all copies,
excerpts, summaries, or compilations thereafs péstimony, conversatie, or presentations by
the Parties or their counsel made in Courhasther settings that might reveal Protected
Material.

(b) Nothing in this Order shall prevent owstact a Producing Party’s own disclosure
or use of its own Discovery Material for any pase, and nothing inighOrder shall preclude
any Producing Party from showing its Discov®ftgterial to an individual who previously
prepared or received the Discovery Material.

(c) Nothing in this Order shall be construedorejudice any Payts right to use any
Protected Material in Court or in any Coduling, provided that the Party complies with this
Order and, as appropriate, with any applicablesrvegarding the filing under seal and use of
material designated for protection. A ProducingyPaay consent in writing to the public filing
and/or use of its Protectddlterials by another Party.

(d) Nothing herein shall be deemed a waiwta Party’s righto object to the
production of any document, communication, dreotDiscovery Material (including, without
limitation, on the basis of relevance, burden, expepsvilege, or otheevidentiary immunity).

(e)  This Order is without prejudice to thight of any Party to seek further or
additional protection of any Disgery Material or to modifghis Order in any way, including,
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without limitation, an order that certain matter not be produced ataf order that certain
Protected Materials do not qualifiyr protection or the levelf protection designated.

4. DURATION

Even after the Termination Date, and unless otherwise indicated in this Order, the
confidentiality obligations imposed by this Orddnall remain in effeaintil a Producing Party
agrees otherwise in writing or an order from this Court otherwise directs.

5. ACCESS TO AND USE OF PROTECTED MATERIAL

(@) Basic Principles. A Receiving Party mayurotected Material that is disclosed

or produced by another Party or by a nonypartconnection wittthis Action only for

prosecuting, defending, or attempting to settie liigation. Such Praicted Material may be
disclosed only to the categories of personsuartter the conditions described in this Order.
Protected Material must be stored and maieigioy a Receiving Party in a secure manner and at
a location that ensures that access is lintibeithie persons authorized under this Order.

(b) Legal Advice Based on Protected Materilllothing in this Protective Order shall

be construed to prevent counsel for a ReceivimtyPam advising their lients with respect to
this Action based in whole am part upon Protected Materiafgovided that counsel does not
disclose the Protected Materials themselves, @ahésat of those Protected Materials, or the fact
of those particular ProtectMaterials’ existence exceas provided in this Order.

(c) Limitations. Nothing in this Order shallstict in any way the use or disclosure
of Discovery Material by a Receiving Party). tfhat is or has become publicly known through no
fault of the Receiving Party; (ithat has been lawfully acquit@nd is known to the Receiving
Party independent of the Producing Party; (iigt has been previously produced, disclosed,
and/or provided by the Producing Party te BReceiving Party or@on-party without an

5



obligation of confidentiality and not by inadventce or mistake; (iv) consented to by the
Producing Party; or (Wrdered by the Court.

6. DESIGNATING PROTECTED MATERIAL

(@) Available Designations. Any ProducingrBamay designate Btovery Material

with either of the following designations, prdeid that it meets the requirements for such
designations as provided for herein: “CARNENTIAL” or “HIGHLY CONFIDENTIAL —
ATTORNEYS' EYES ONLY.”

(b)  Written Discovery and Documents ahdngible Things. Written discovery,

documents (including electronically stored inforraat{*ESI”), as that phrase is used in Federal
Rule of Civil Procedure 34), and tangilthengs that meet the requirements for the
confidentiality designations in paragraph 6(a) may be so designated by affixing the legend
“‘“CONFIDENTIAL” or “HIGHLY CONFIDEN TIAL—ATTORNEYS' EYES ONLY,” as
appropriate, to each page of the written materg ¢cbntains Protected Maial at the time that
such documents are produced or such infolomas disclosed, or as soon thereafter as the
Producing Party notifies the Receiving Party @& tonfidential nature of the information or
material disclosed. For digital files beipgpduced, the ProduciriRarty may mark each
viewable page or image that contains Prottddaterial with the Igend “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL—ATTORNEYS' EYES ONLY,” as appropriate, and mark the
medium, container, and/or communication in vihilee digital files were contained with the
appropriate designation.

(c) Materials Made Available for Inspectio® Producing Party that makes original

documents or materials available for inspectiomdneot designate them for protection until after
the inspecting Party has indicatetiich material it would likeeopied and produced. During the
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inspection and before the designafiall of the material made available for inspection shall be
deemed “HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY.” After the inspecting

Party has identified the documesrit wants copied and produced, the Producing Party must
determine which documents, or portions thereof, qualify for protection under this Order. Then,
before producing the specified documents, Rnoducing Party must affix the appropriate
designation to each page of a documeat tlontains Protected Material.

(d) Depositions and Testimony. Partied@stifying persons or entities may

designate depositions and otlkestimony with the appropriate designation by indicating on the
record at the time the testimony is giverbgrsending written notice dfow portions of the
transcript of the testimony aresignated within twenty-one (21) days of receipt of the final
transcript of the testimony. If no indication thre record is made, all information disclosed
during a deposition shall be deemed GHHLY CONFIDENTIAL — ATTORNEYS’ EYES

ONLY” until the time for designating the final transcripts as described above has passed, unless
the Parties agree in writing or on the recordher Court orders otherwise. Any Protected
Material that is used in thekiamg of a deposition shall remaialgect to the provisions of this
Protective Order. In such caghe court reporter shall be infoeu of this Protective Order and
shall be required to operate in a manner consistihtthis Protective Order. In the event the
deposition is videotaped, the drigl and all copies of the déotape shall be marked by the
video technician to indicate thtite contents of the videotape arhject to this Protective Order,
substantially along the liseof “This videotape coains confidential testimony used in this case
and is not to be viewed or the contents therebktdisplayed or revealekcept pursuant to the

terms of the operative Protective Order in thitter or pursuant to written stipulation of the



parties or order of the CourtCounsel for any Producing Partyadithave the right to exclude
from oral depositions any person, other thadbponent, deponent’s counsel, counsel for the
Parties, the stenographer and/mleographer (if any), who is nauthorized by this Protective
Order to receive or access Protected Material based ondigmal®on of such Protected
Material. Such right of exclusion shall applgly to the specific pesds of examination or
testimony that pertain or relate such Practed Material.

(e) Discovery Material Designatieas “CONFIDENTIAL.”

A Producing Party may designate Discovbtaterial as “CONFIDENTIAL” if it
contains or reflects information that theoBucing Party believes in good faith qualifies for
protection under Federal Rule of Civil Procedd@¢c). Examples of such information include
material that a Party reasonably and in good faglieves to contain or to disclose information
that the Party, in the ordinary course of bass) does not or would nptiblicly disclose, or
information that a Party is under a preexistinfigathion to maintain asonfidential. Unless
otherwise ordered by the Court or permittegvitting by the Producing P&y, a Receiving Party
may disclose any material designated “CONFIDENTIAL” only to:

(1) The Receiving Party’s outside counseledord in this action, as well as
partners, associates, and other employeesyo$ach counsel’s law firm (including without
limitation paralegals and support staff) to whibiis reasonably necesgao disclose the
information for this litigation;

(2)  Officers, directors, and employe@scluding in-house Counsel) of the

Receiving Party to whom disclosure issenably necessary for this litigation;



3) Any testifying expert (heinafter “Testifying Expef} or non-testifying
expert (hereinafter “Consultingkgert”) retained by the Receiving iato assist in this action
(including such of the expert’'s assistants or support staff as are reasoeaddgary to facilitate
the expert’'s work), provided théd) disclosure is ol to the extent reasonably necessary to
perform such work; and (B) such expert or cotasul(and any reasonablgcessary assistants or
support staff) has agreed to lbeund by the provisions of thizrotective Order by signing a copy
of the “Agreement to Be Bound by Protectivedér” (Exhibit A). Any “Agreement to Be
Bound by Protective Order” signed by a Partytsulting Expert does not need to be disclosed
or circulated to other Parties until therfgnation Date. Any “Agreement to Be Bound by
Protective Order” signed by a Party’s Testifylagpert does not need to be disclosed or
circulated to other Parties until disclosure of that Testifying Expert is required pursuant to the
Federal Rules of Civil Procedure;

(4) The Court, jury, and court personnglirsuant to paragraph 10 and any
applicable rules regarding the filing andime of materials designated for protection;

(5) Court reporters, stenographers arkaigraphers retained to record
testimony taken in this action to whom disclosure is reasonably necessary for this litigation and
who have signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(6) Document processing and hostingngters, and graphics, translation,
design, and/or trial consulting services to whaistlosure is reasonably necessary for this
litigation and who have signede “Acknowledgment and Agreement to Be Bound” (Exhibit A);

and



(7)  Any other person with the prior writieconsent of the Producing Party or
by order of the Court.

() Discovery Material Deginated as “HIGHLY CONFIDENTIAL - ATTORNEYS’

EYES ONLY.”

Q) A Producing Party may designatesbovery Material as “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY” ifit contains or reflects sensitive personal
information or information that is trade secaetl/or commercially seitive and that must be
protected from disclosure. Examples of sud¢brimation or material iclude trade secrets and
other proprietary informatiorgonfidential business inforrian and practices; financial
information; sensitive personal informationclimding applicant and student information; and
material that a Party is undapre-existing obligatioto a non-party to treat as personal or
confidential.

(2)  All Protected Materials desigtesd “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” shall be producedeatronically or in hard copy, in a manner
agreed to by the Parties or orelé by the Court. To the extesnty such materials are produced
electronically, the production media shall be enagiptith a passcode of at least 10 characters.
Any electronic copiesf materials designated “HIGRLCONFIDENTIAL — ATTORNEYS’
EYES ONLY” maintained by a Reiséng Party or its Counsel farchival, review, or use in
prosecuting this action, shall also be nta@imed in an encrypted environment.

(3) Printed copies of materials slgnated “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” maintained by thedReiving Party must be kept in a locked

storage container or room when not in use.
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(4) Except as expressly provided instiOrder, absent express written
permission from the Producing Party, the Recgj\WParty shall minimize the creation of copies,
duplicates, or images (whether electronic anand copy) of Discovy Materials designated
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY.” Wherever possible, such
materials shall be referencedaarrespondence between the Partie pleadings, or in Court
filings by production Bates number, and imagesaomies of such materials shall not be included.
To the extent that a Receiving Party reasonabgds to create copies, duplicates or images of
such materials, the copies, duplicates, or esagust be labeled “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” as povided for in this Order.

(5) Unless otherwise ordered by the Court or permitted in writing by the
Producing Party, a Receiving Party may ltise any material designated “HIGHLY
CONFIDENTIAL - ATTORNEYS’ EYES ONLY” only to:

0] The Receiving Party’s outside counsélecord in this action, as
well as partners, associates, and other emeglowpf any such counsel (including without
limitation paralegals and support staff) to whibiis reasonably necesgao disclose the
information for this litigation;

(i) Receiving Party’s in-house counsel, as well as employees of said
in-house counsel to whom it is reasonably Beagy to disclose the information for this
litigation;

(i) Any Testifying Expert or Consdting Expert retained by the
Receiving Party to assist in thastion (including such ahe expert’s assistants or support staff

as are reasonably necessary to facilitate therespeork), provided that (A) disclosure is only
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to the extent reasonably necesdarperform such work; and (Buch expert or consultant (and
any reasonably necessary assistants or suppéfitisis agreed to be bound by the provisions of
this Protective Order by sigmg a copy of the “Agreement Be Bound by Protective Order”
(Exhibit A). Any “Agreement to Be Bound by Protieet Order” signed by a Party’s Consulting
Expert does not need to be dased or circulated to other Parties until the Termination Date.
Any “Agreement to Be Bound by Protective Ordsigned by a Party’s Testifying Expert does
not need to be disclosed or ciratdd to other Parties until disclosure of that Testifying Expert is
required pursuant to the FedeRailes of Civil Procedure;

(iv)  The Court, jury, and court persomngubject to paragraph 10 and
any applicable rules regarding the filing and/or ofseaterials designatiefor protection;

(V) Court reporters, stenographerslavideographers retained to
record testimony taken in this action to whdisclosure is reasonably necessary for this
litigation and who have signede “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(vi)  Document processing and hostwvendors, and graphics, design,
and/or trial consulting services to whom disclesis necessary for thigigation and who have
signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(vii)  Any other person with the priovritten consent of the Producing
Party or by order of the Court.

7. CHALLENGING CONFIDENTIALITY DESIGNATIONS

(@) Timing of Challenges. If a Receiving Papglans to challenge a Producing Party’s

confidentiality designations by making an apprae application to # Court, it must do so

within forty-five (45) days of receiving the &tected Material. Upon a showing of good cause
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for a longer time, a Receiving Party maylténge a Producing Rg's confidentiality
designations after the pixation of the forty-fve (45) day period.

(b) Method of Challenge. A Party that eletdsnitiate a challenge to a Producing

Party’s confidentiality designation must doisgood faith and must begin the process by
serving a written objection upon the ProducingyraThe Producing Party shall notify the
challenging party in writing of the bases for tlsserted designation withtwenty one (21) days
of receiving a written objection. THarties shall confer in good faith as to the validity of the
designation within seven (7) days after the lelmagling party has receivede Producing Party’s
bases for the asserted designation. If the Raatie unable to reach an agreement as to the
challenged designation, the challenging party makenaa appropriate ajppation to the Court
within the timeframe establish&y paragraph 7(a). Until a chalige to an asserted designation
is finally resolved by the Parties or the Coait,Parties and persons shall treat the information
or materials in question accondi to the original designation.

8. USE AT DEPOSITIONS

Any deponent may be shown or examined on any information, document or thing,
irrespective of designatioif,it appears that the imess authored or receid a copy of it, or is
employed by the Party who produced the infation, document or thing, or if the Producing
Party consents in writing to such disclosuree @rsclosure of Protectddaterial to any such
witness may be made only in connection witegaring that witness fa deposition or hearing,
or during a deposition or hearin@rior to the disclosure of suéhotected Material to any such
witness, counsel for the Party making the disalestall deliver a copy of this Order to such

person, shall explain that such person is bourihéyerms of such Ordeaind shall secure the
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signature of such person on a copy of theKowledgment and Agreement to Be Bound”
(Exhibit A).

For depositions, the Receiving Party sinalt prepare more copies of materials
designated “HIGHLY CONFIDENTIAL — ATTORERYS’ EYES ONLY” than are reasonably
necessary for the deponent, his or her counsehsa for the Parties, and counsel of record
expected to be in attendance. At the conolusif the deposition, one (1) paper copy of any such
document marked as a deposition exhibit inayetained by the Party who noticed the
deposition as part of the offadideposition recordAll other copies of such documents brought
to the deposition shall be collected and retutoettie Producing Party gecurely destroyed in a
timely manner following the deposition.

9. OUTSIDE COUNSEL AND EXPERTS

Any Outside Counsel or Expert who has ba#forded access to information or items
from a Producing Party which has betsignated “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY”shall not disclose, use or apply such
information or items for any purpose other thanviork or services performed in the scope of
this Action.

10. USE IN THIS ACTION

The status and designation of information or material as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES ONLY” shall not be lost or impaired by
use of such information or material in thistdno or any appeal therefrom. Whenever any
Protected Material must be filed with the Cotarties shall file and/dodge those papers in a

manner that is consistent with the Federal RofeSivil Procedure, Local Rule 7.2 of the United
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States District Court for the Drstt of Massachusetts, the FeddRalles of Appellate Procedure,
the First Circuit Local Rules, d¢he First Circuit Internal Operaty Procedures, as applicable.

11. NON-PARTIES

A copy of this Protective Order shall bariished to each non-party required to produce
documents or who otherwise formally disclos#ermation in response to discovery requests
during this litigation. Such non-parties may ekecavail themselves pénd agree to be bound
by, the terms and conditions thfis Protective Order.

12. PROTECTED MATERIAL SUBPOENAED

If a Receiving Party is served with a subpoenan order issued in another action that
seeks disclosure of any information or iteslesignated in this action as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYESONLY,” the Receiving Party must notify
the Producing Party of that request in writing pptipnand in no event more than seven (7) court
days after receiving the subpoemaorder. Such notificath must include a copy of the
subpoena or court order. The Receiving Party mgst immediately inform in writing the party
who caused the subpoena or orddssoie in the other litigation thabme or all of the material
covered by the subpoena or order is the subfetttis Protective Qter. In addition, the
Receiving Party must deliver a copy of this ProtecOrder promptly to the party in the other
action that caused the subpaeor order to issue.

The purpose of imposing these duties is to aierested parties to the existence of this
Protective Order and to afford the Producing YParthis Action an opportunity to protect its
confidentiality interests in the court from igh the subpoena or order issued. The Producing

Party shall bear the burdens#eking protection in that court of its confidential material.
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13. FILING PROTECTED MATERIAL

Except as otherwise provided in this Ordeotherwise ordered by the Court, any Party
wishing to file any Protected Material masther (1) obtain written permission from the
Producing Party to file such matarin the public recat, or (2) move the Court for leave to file
the Protected Material under seal pursuahioteal Rule 7.2. Unless and until the Court has
ruled on such a motion, a Receiving Party mayfitmany Protected Material in the public
record. Nothing herein shall preclude anytP&om filing a redacted version of such a
pleading, brief, exhibit or other document in thelmutecord that omits # Protected Material.

14. REDACTIONS

Pursuant to and consistesith the Federal Rules of @i Procedure, any Producing
Party may redact information from the documeand things produced that the Producing Party
reasonably and in good faith believes (i) is suldi@the attorney-client privilege, work product
immunity, a legal prohibition againdisclosure, or any other piliege or immunity; or (ii) for
which there is a substaaltneed to redact the informati. The Producing Party shall denote any
such redactions with a legenatshg “REDACTED,” as appropriateyr a comparable notice, and
shall preserve an unredacted version of each such document. To the extent a dispute arises
regarding the Producing Party’s redactions,Reeeiving Party may challenge any redaction
consistent with the Federal Ra of Civil Procedure.

15. INADVERTENT DISCLOSURE OF PRIVILEGED MATERIALS

€) Pursuant to Federal Rule of Evidence 8)2(nd Federal Rule of Civil Procedure
26(b)(5)(B), the attorneglient privilege, work product prettion, or any other privilege or

protection shall not be waived, in this Astior in any other proceeding, by inadvertent
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disclosure. More specifidg, if any privileged or protected doments, records, and/or data are
inadvertently disclosed to another party, such documents will not lose the privilege and/or
protection attached thereto because the doctswegre inadvertently disclosed, nor may any
such documents, once identified, be usedfor purpose (including, without limitation, during a
deposition). After being notified @fn inadvertent disclosure puasu to Rule 26(b)(5)(B), and if
a Party does not dispute the protected natutieeoflocument(s), all copies of such document(s)
shall be returned to the Producing Party or Istrdged within five (5) days of the notice.

(b) If a dispute arises concerning the prodelabature of the document(s) that the
Producing Party claims were inadvertently diseld pursuant to Rule 26(b)(5)(B) and paragraph
15(a), the Parties shall meet amhfer within 14 days from thaate the dispute arises in good
faith in an effort to resolve the dispute. If tharties are unable to resolve the dispute, within 14
days following the meet and confer the Produétagty may file a motion seeking a protective
order protecting the document(s) at issue flbaimg further disclosed and requiring that the
document(s) be returned to the Producing Pdriythe event of such a motion for protective
order, the Producing Party shall have the butdetemonstrate the claimed privilege, work
product immunity, or other immunity. The ma that the Producing Party contends was
inadvertently disclosed shall be treated¢dagered by the claimed privilege, work product
immunity, or other immunity during the pendgraf these discussior@nd any ensuing motion
practice. The Receiving Party will not usereier to any information contained within the
document(s) at issue, including in depositiomiotrial or in any @urt filing, unless and until

such a motion for protectiveaer is denied by the Court.
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16. INADVERTENT FAILURE TO DESIGNATE PROPERLY

(@) The inadvertent failure by a Producing Raad designate Discovery Material as
Protected Material with one ttie designations provided for undbis Order shall not waive any
such designation provided that the ProducingyRaotifies all Receivig Parties that such
Discovery Material is protectachder one of the categoriestbfs Order upon learning of the
inadvertent failure to designate. The ProducingyPshall reproduce the &ected Material with
a copy bearing the correct confidentiality destgma consistent with theerms of this Order,
within seven (7) days of notifyg the Receiving Parties. Upagceiving the Protected Material
with the correct confidentiality dgynation, the Receiving Partiesafitdestroy all copies of any
Discovery Materials bearintpe previous designation.

(b) A Receiving Party shall not be in breach of this Order for any use of such
Discovery Material before tHeeceiving Party receives the notaescribed in paragraph 16(a).
Once a Producing Party gives the notice desciibgdragraph 16(a), the Receiving Party shall
treat such Discovery Material at the new dedigddevel pursuant to the terms of this Order.

17. INADVERTENT DISCLOSURE NOT AUTHORIZED BY ORDER

@) In the event of a disclosu# any Discovery Materighursuant to this Order to
any person or persons not authorized to receixch disclosure undgris Order, the Party
responsible for having made such disclosure, and each Party with knowledge thereof, shall
immediately notify counsel for the ProduciRgrty whose Discovemyaterial has been
disclosed and provide to suchunsel all known relevant infoation concerning the nature and
circumstances of the disclosure. The responsiigigosing Party shall also promptly take all
reasonable measures to retrieve, or confirnddstruction of, all copies of documents that it

distributed or disclosed to persons not authortpestccess such information, and to ensure that
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no further or greater unauthorized disclosur@/@anuse of the improperly disclosed Discovery
Material is made.

(b) Unauthorized or inadvertent disclosal@es not change the status of Discovery
Material or waive the right thold the disclosed document or infeation as Protected Material.

18. EXPERT MATERIALS

(@)  All matters concerning expert discoveryaitbe governed by the Federal Rules of
Civil Procedure and the applicable local rules stachding order(s), to thextent not inconsistent
with this Order.

(b)  The following categories of documents and information need not be disclosed, are
outside the scope of permisgldiscovery (including deposition ggtions), and are deemed to
be attorney work mduct and confidential:

(1) A Consulting Expert’s communications, documents, or electronic
information made or prepared in connectiothvihis Action including, but not limited to,
communications sent to or recet/by counsel for the Party retimg the Consulting Expert(s);

(2) A Testifying Expert’s (i)drafts of expert reportsleclarations, affidavits,
opinions, written testimony, or work papers prepanecbnnection with tis action or any other
action; (ii) preliminary or intermediate calations, computations, modeling, or data runs
prepared in connection with thégstion or any other action; @) other preliminary expert
opinions or draft materials;

3) Notes or summaries of a Testifyiixpert, or persons working at the
direction of a Testifying Expergrepared in connection withighAction or any other action;

(4)  Any comments, whether oral or writterelated to an expert report or
affidavit of a Testifying Expert gpared in connection with thisction by (i) counsel for a Party
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retaining the Testifying Expertij) a Consulting Expert, (iiipr any person working at the
Testifying Expert’'direction; and
(5) Any communications, whether orai written, between a Testifying

Expert and (i) counsel for a Parstaining the Testifying Expert,iia Consulting Expert, or (iii)
any person working at the Testifying Expert’s direction, including afoyrmation and things
included in or attached to suchmmunications, except to the extémy are directly relied upon
by the expert in his or her expert refpaeclaration, affidavit, or testimony.

(c) The Parties will make all disclomas required by Rule 26(a)(2)(B).

(d) Nothing herein shall limit or waive any Rgs rights to object for any reason to
the admissibility of any opposing s expert submission into evadce or to thgualifications
of any person to serve as expert witness.

19. FINAL DISPOSITION

Unless otherwise ordered or agreed in wgtby the Producing Party, within forty-five
(45) days after the Termination Date each Rengifarty must either destroy or return to the
Producing Party all Protected Material and all copies, abstracts, compilations, summaries or any
other form of reproducing or capturing afyaProtected Material. Whether the Protected
Material is returned or desiyed, the Receiving Party must submit a written certification to the
Producing Party by the 45-day déad established herein thebnfirms all the Protected
Material in its possession was returned or destroyed and that affirms that the Receiving Party has
not retained any copies, abstracts, compilatisnexmaries or other forms of reproducing or
capturing any Protected Material.i$lprovision applies to all Pret¢ted Material filed with the
Court, including in pleadings, motion paperanscripts, legal memoranda, correspondence or
attorney work product containg Protected Material.
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20. MISCELLANEOUS

€) Right to Further Relief. Nothing in th@rder abridges the right of any person to

seek its modification, or relief from th@rder, from the Court in the future.

(b) Termination of Matter and Rention of Jurisdiction. TdaParties agree that the

terms of this Protective Order shall survive and iiarmaeffect after the final termination of the
above-captioned matter. The Court shall retain jurisdiction after final termination of this matter
to hear and resolve any disputeisiag out of this Protective Order.

(©) Successors. This Order shall be bindipgn the Parties hereto, their attorneys,
and their successors, executors, persopaésentatives, administrators, heirs, legal
representatives, assigmssibsidiaries, divisions, employeegents, retained consultants and

experts, and any personsarganizations over which they have direct control.

(d) Right to Assert Other Objections. Bymitlating to the entry of this Protective
Order, no Party waives any righbtherwise would have to adgt to disclosing or producing
any information or item. This Order shall nonstitute a waiver of the right of any Party to
claim in this action or otherwise that anysBovery Material, or any portion thereof, is
privileged or otherwise non-discaable, or is not admissible @vidence in this action or any
other proceeding. Stipulating émtry of this Protective Order alhnot prejudice in any way the
rights of a Party to petition the Court for a het protective order relating to any confidential
information, nor prevent the Pariécom agreeing in writing asn the record during a deposition
or hearing in this Action to alt@r waive the provisions or protections provided for herein with

respect to any particular information or material.
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(e) Modification by Court. The United StatBsstrict Court fa the District of

Massachusetts is responsible tloe interpretation and enforcement of this Order. All disputes
concerning Protected Materialpwever designated, produced unither protection of this Order
shall be resolved by the United States Dast@ourt for the District of Massachusetts.

() Bound by Order. All persons who have access to information or material

designated as “CONFIDENTIAL” or “HIGHY. CONFIDENTIAL — ATTORNEYS’ EYES
ONLY” under this Protective Ordexcknowledge that they are boundthis Order, and that they
submit to the jurisdiction of this Couidr purposes of enforcing this Order.

(9) Discovery Rules Remain Unchanged. Except as expressly provided herein,

nothing in this Order shiahlter or change in any way tléscovery provisions of the Federal
Rules of Civil Procedure, the Local Rules for taited States District Got for the District of
Massachusetts, or the Court’s oantlers entered in this Actioridentification of any individual
pursuant to this Protective Ord#oes not make that individuavailable for deposition or any
other form of discovery outside tife restrictions and procedurelsthe Federal Rules of Civil
Procedure, the Local Rules for the United Statesridt Court for the District of Massachusetts,

or the Court’s own orders entered in this Action.
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EXHIBIT A

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

; [print or type full name], of

[print or type full

company name or address], deelander penalty of perjury thahave read in its entirety and
understand the Stipulated Protecteler that was issued by theitdual States District Court for

the District of Massachusetts on , 2015 [print date issued] in the case of

Sudents for Fair Admissions, Inc. v. President and Fellows of Harvard College, Case No. 1:14-
cv-14176. | agree to comply witnd to be bound by all the terwisthis Stipulated Protective
Order and | understand and acknowledge that faitus® comply could expose me to sanctions
and punishment in the nature of contempt. | solemnly promise that | will not disclose in any
manner any information or item that is subjecthis Stipulated Protéiwe Order to any person
or entity except in strict complianegth the provisions of this Order.

| further agree to submit to the jurisdictiohthe United States District Court for the
District of Massachusetts fordtpurpose of enforcing the terwisthis Stipulated Protective

Order, even if such enforcement proceediogsur after termination of this action.

Date:

City and State where sworn and signed:

Printed name:

Signature;
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IT IS SO STIPULATED, THROUGH THE UNERSIGNED COUNSEL FOR THE PARTIES.

Dated: June 25, 2015

[s/ William S. Consovoy

William S. Consovoygro hac vice)
Thomas R. McCarthypfo hac vice)
J. Michael Connollygro hac vice)
CoNsovoYMCCARTHY PARK PLLC
3033Wilson Boulevard

Suite 700

Arlington, VA 22201

Tel: (703) 243-4923

Fax: (703) 243-4923
will@consovoymccarthy.com
tom@consovoymccarthy.com
mike@consovoymccarthy.com

Patrick Strawbridge
CoNsovoYMCCARTHY PARK PLLC
Ten Post Office Square

8th Floor South PMB #706
Boston, MA 02109

Tel: (617) 227-0548
patrick@consovoymccarthy.com

Paul M. Sanford (BBO #566318)

Benjamin C. Caldwell (BBO #675061)

BURNS& LEVINSONLLP
One Citizens Plaza
Suite 1100

Providence, Rl 02903
Tel: (617) 345-3000
Fax: (617) 345-3299
psanford@burnslev.com
bcaldwell@burnslev.com

Counsel for Plaintiff Sudents
for Fair Admissions, Inc.

/s/ Seth P. Waxman

Seth P. Waxmam(o hac vice)

Paul R.Q. Wolfsongo hac vice)

WILMER CUTLER PICKERING
HALE AND DORRLLP

1875 Pennsylvania Ave. NW

Washington, D.C. 20006

Tel: (202) 663-6800

Fax: (202) 663-6363

seth.waxman@wilmerhale.com

paul.wolfson@wilmerhale.com

Debo P. Adegbilefro hac vice)
WILMER CUTLER PICKERING
HALE AND DORRLLP
7 World Trade Center
250 Greenwich Street
New York, NY 10007
Tel: (212) 295-6717
Fax: (212) 230-8888
debo.adegbile@wilmerhale.com

Felicia H. Ellsworth (BBO #665232)
WILMER CUTLER PICKERING
HALE AND DORRLLP
60 State Street
Boston, MA 02109
Tel: (617) 526-6687
Fax: (617) 526-5000
felicia.ellsworth@wilmerhale.com

Counsel for Defendant President and Fellows
of Harvard College
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Pursuant to Rule 26(c) of the Federal RwE€ivil Procedure, tb Court has considered
the above agreed-to Protective Order submitted by the Parties, and finding good cause, it is
ORDERED that the Protective Order, and all terencompassed therein, shall govern the
handling and use of any Discovery Materialdafined above) produced or disclosed in this

action, including any actions that ynbae consolidated therewith.

BY THE COURT:

Date:

AllisonD. BurroughsU.S.D.J.
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CERTIFICATE OF SERVICE

| hereby certify that on June 25, 2015, | fiee¢ttue and correct copy of the foregoing
STIPULATED PROTECTIVE ORDER using the Court’'s CM/ECF system, which will send

notification of such filingo all registered counsel.

/s/ Seth P. Waxman
Seth P. Waxman
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