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When the Departmerof Justicedeems iappropriate to appear aasedo “attend to the
interess of the United Statgs28 U.S.C. § 517t is important that the Department’s statements
reflectits evenhandedppraisal of the public interesin this case, however,stead of reflecting
adispassionatanalysis of the recordhe government’s briefncritically adoptsSFFA’s flawed
narrative. It relieglmost exclusively oSFFA’s Statement of Material Facts for supposedly
undisputed pointthat are in fact hotly contestedrequently without even acknowledging
Harvard'saccount of the fact¢et alone reflecting a careful assessment of the factual disputes.

Where the government’s brief is nokerelyduplicative of SFFA's filings, it isinreliable
in its analysisand application of Supreme Court decisions that have upheld race-conscious
admissions. Indeed, the brief is in large part a thinly veiled attack on thosdemmex Not once
does the government acknowledge thate timeshe Supreme Court has approvied
consideration of race in university admissions, as long as that consideratidroistipar
university’s evaluation of the applicant as a whole person, is only one of sextoas the
university considers, and does not overwhelm other facidrat is exactly what Harvard does.

The government’s outcome-driven brief addsamaghtto the faulty arguments SFFA
has already maderor the reasons discussed in Harvard’s prior filings, and below, Harvard is
entitled to summary judgment on all remainatgims.

ARGUMENT

THE GOVERNMENT | GNORES SUPREME COURT PRECEDENTS THAT ENDORSE
HARVARD ' 'SFLEXIBLE , NON-MECHANICAL CONSIDERATION OF RACE

The government first arguest(/-11) that Harvard provides insufficient “criteria to cabin
or carefully guide its” conderation of race in the admissions process. algimenstudiously
ignoresthe Suprem€ourt’s decisionshatupheldraceconscious practices quite similar to

Harvard’s inFisher v. University of Texas at Aus(fisher 1), 136 S. Ct. 2198 (2016krutter



v. Bollinger, 539 U.S. 306 (2003), arRegents of the University of California v. Bak&83 U.S.
265 (1978). n essence, the government takes what the Supreme Court has characterized as a
virtue—Harvard’s flexible and nomechanical consideratiaf race as one of many facters
andtries to frame it as a vice.

As Harvard has explained, thlarvardCollegeAdmissions Committee may consider an
applicant’s seHidentified race or ethnicit-when the applicant has chosen to discloseas-ene
among thenanyfactors that have influenced the applicant’s background and experience and
informed her identity. Harvard does riot to reduce thainherentlyopenended undertaking to
an algorithm nor should it. Ratherthe 40 or so members of the Admissionsrtattee based
on their collective judgment arekperiencestriveto learn as much gmssible about each
applicant and thedecide whichof the many qualifie@pplicantsvould contributenostto and
benefitmostfrom Harvard’s vibraneducational enviranent

The governmentries to frameahe nonmechanicahature of Harvard’s process as a flaw.
It castigates Harvardat 7-8) for not identifyingpreciselyhow the Admissions Committee “uses,
employs, or weighs an applicant’s ra@enong the factorhatplay a role in the procesfr not
specifying “which ‘individual case[s] have sufficient ‘strength’ torveant [a] racial ‘tip™; and
for not explaining “how this ‘strength’ or ‘tip’ actually affects an applicauietiances for
admission compared to an applicant who receives no racial ‘tip.”” But the government ne
explainswhat “meaningful criteria” it thinks Harvaishouldimpose “to cabin or carefully guide
its use of race” (Br. 7).

The reason for the government’s reticence is obvious: It is Harvard'ssproas the
more mechanistialternativeto which the government alluddbat satisfies the standards set

forth by the Supreme Court. Time and again, the Court has emphasized thatonstingy



consider racenly when they do so in #exible, nonmechanicaivay. In Bakke Justice

Powell’s controlling opinion pointed to Harvard’'s admissions process gathdigmof
compliancewith the Equal Protection Clause processhat “treats each applicant as an
individual” and that “is flexible enougio consider all pertinent elements of diversity in light of
the particular qualifications of each applicand38 U.S. at 317-318 (opinion of Powell, J.).
Justice Powell rightly vieweHarvards non-rigid consideration agfceas a strength, not a
weakness.

In Grutter, the Court again invoked Harvargisocess as paradigm of the appropriate
use of racand again emphasized the need for “truly individualized consideration” in which race
plays “a flexible, nonmechanical” rolb39 U.S. at 334-335. The Court praised the University
of Michigan Law School for “engag[ing] in a highly individualized, holistic rev@veach
applicant’s file, giving serious consideration to all the ways an applicant oogtribute to a
diverse edcational environment,” and for not employing “mechanical, predetermined dyversit
‘bonuses’ based on race or ethnicityd. at 337. And in Fisher II, the Court noted approvingly
that the University of Texas at Austtonsidered race in a “contextual” manner, not “as a
mechanical plus factor for underrepresented minorities.” 136 S. Ct. at 2207. Bytctrdras
admissions program held unconstitutionaGiratz v. Bollingey 539 U.S. 244 (2003jailed to
passmuster lecause it dichotresemble “the indidualized selection process described in” the
Harvard College Admissions Program appended to Justice PoBakkeopiniorn; instead, it
“automatically distribute[d]” a fixed number of “points” to applicants fromtierrepresented
minority’ group[s] as defined by the Universityld. at 271-273.

The government makew effort to engage with thopeecedents. It asserts (d-11)

that Harvard cannot establish the legality of its practices on the ground ttatsideration of



race “comports with other educational insitutions’ use of race in prior caBesthe Supreme
Court’sprecedents strongly underscohatHarvard’s practices are lawful, particularly because
the Court favorably compared the approved practwésarvard’'s Thegovernment'sriticisms
of Harvard’scontextualconsideration of racenayreflectits distastdor the Supreme Court’s
validationof Harvards approach.But the Department of Justidée this Court,is boundby the
law.

. THE GOVERNMENT 'S ASSESSMENTOF THE PERSONAL RATING |SFLAWED

The government next argues (at2Q) that the personal ratings assigned to applicants by
admissions officers are influenced by race and operate ttetheentof AsianAmerican
applicants. Those arguments are unmoored from the facts and the law.

1. The government’s factual arguments aboup#rsonal rating are lifted almost
wholly from theinaccuratenarrative SFFA has offered, and mthsgrefore require little
discussion beyonHarvard’sprior briefs. Some of the government’s positions, however, are so
lacking inrecord supporas to warranabrief response.

First, he government'argument (at 11-15) that “Harvard intentionally considers race in
scoring the personal ratings grievously uninformed by the record. The governntengely
relies (at 1314) on the fat that Harvard’s writteiguidelines for admissions officers “do not
prohibit ... [them from” considering race in the personal rating. The governarguieshat the
personal ratingould in theorybe influenced by racsjnce it may reflectthe applicant’s
background and life story. 1d. (emphasis omitted)And the government argues (at 14) that
“the personal rating is vague, subjective, and open-endethat admissions officemsightbe
considering racen assigning it.But the government ignores the record evidenctillianinates

whether the personal rating actuallyesconsider race-and shows it does not.



For examplethe governmengnores the virtually uniform testimony of admissions
officers that the personal rating does not reflect the applicant’s SeeEllsworthEx. 98 at
165:3-18 (McGrath); Ex. 3 at 192:3-10 (Weaver); Ex. 6 at 72:10-21 (Cheng); Ex. 9 at 80:13-81:1
(Banks); Ex. 14 at 21:25-22:4 (Ortiz); Ex. 17 at 60:14-61:11 (Walsh); Ex. 25 at 359:12-15
(McGrath). Grasping to find snippets of testimony at odds with that consensus, the government
claims that “Harvard’s Dean of Admissions testified that race sometimes careberttk
account when assigning the personal rating.” Br. 13 (citing Connolly Ex. 9 at 248:1-249t5). B
DeanFitzsimmons said no sh thing. What he actually said is that a student’s race teadicto
circumstances in her life that might illuminate her personal qualities: For exangielent
might receive a higher personal rating if she “had been the subject of distioniasa result
of” her race and one of her teachers had written a letter talking about how sléhamime
that prejudice and had, ... for example, gone on to try to help other students who had been the
victims of discrimination[.]” Connolly Ex. 9 at 248:6-1% such cases, the Dean testified, the
personal rating would reflect not the student’s race but rather “the actionsstdidieat that
occurred because of racdd. at 248:25-249:5. Thgovernment also claims thgbjther
admissions staff.. testified that race is considered in assigning ... all four of the profile
ratingg.]” Br. 13 (emphasis added). But just a siraglenissions officeso stated-not multiple
“admissions staff,” as the governmémtorrectly states

The governmendlsocriticizes(at 17)the analysis by Harvard’s expert, Dr. David Card,
who explainedhat any estimated effect of race on the personal rating is moredikety
factors that cannot be statistically observ8eeEllsworth Ex. 33 {1 145-154; Ellsworth Ex. 37
1135-56. How could it be, the government asks, that Dr. Card cannot identihsarvable

factor that explains the slight average difference in personal ratingsdye¥White and Asian



American applicantsBut the answer to that question is plainitle of what informs the
personal ratinganbe statistically observed, given thalaitgely reflectgjualitativeinformation
such as essaymterviewer commentsnd teacheand guidance counselor recommendations.

The government’s other arguments about the persatiaf) areequally misnformed
The government claimhat“Harvard ... admits ... the personal rating is the driving factor in
many admissions decisions.” Br. 16. That is untrue; Harvard has consistentigexk i@t no
single consideration is “the driving factor” in its highly individualized proc&se, e.gMem.
in Support of Def.’s Mot. for S.J. (Dkt. 418) (“SJ Mem.”) 22-Z5ven SFFAdoes not go so far
as to make that argumereeEllsworth Ex. 27 at 279:21-280(Dr. Arcidiacono,recognizing
that many factors can be “determinative” for competitive applicariisg personal rating does
matter in Harvard’s admissions procesas it necessarily should, given Harvard’s interests in
admittingstudents who will contribute to a rich and vibrant campus communaitin@it “the
driving factor,”let alone claiming that Harvard hesmehowconceded such a charcterizatien
grosslyinaccurate.

The rest of the government’s argument about the personal ratyedyleecapitulates
SFFA’sposition;Harvard haalready explained the inaccuracies in thatount.SeeSJ Mem.
38; Def.’'s Mem. in Opp. to PItf.’s Mot. for S.J. (Dkt. 435) (“SJ Opp.”) 2Q-Harvard’s Reply
Mem. in Support of its Mot. for S.J. (Dkt. 4845J Reply”)4-7.

2. The government’analysis of this case through the lensilfage of Arlington
Heights v. Metropolitan Housing Development Cpd29 U.S. 252 (1977), is equally erroneous.
If anything, faithful application ofrlington Heightsunderscores the conclusion that Harvard

should be granted summary judgment.



UnderArlington Heights courtsassessing the intent afdecisionmaker nydook to

“[t]he historical background of the decision,” “[t]he specific sequence of eleadsg up to the

... decision,” “[t]he legislative or administrative history” of a decision mada legislature or

agency, and any “[d]epartures from the normal procedural sequence” of simitaoriec429

U.S. at 267-268They may also examine whether the decision “bears more heavily on one race

than another,” but such evidence can shitiscriminatory intenbnly in “rare” cases where the
pattern of disparate impaa ‘istark” and “unexplainable on grounds other than rate.at 266.
As examples of sufficiently “starldisparities Arlington Heightspoints toYick Wo v. Hopkins
118 U.S. 356 (1886)—which involved a facialpceneutral ordinance under which laugpdr
operating permitsvere granted to almost no Chines&ericanapplicants but were grantéal
virtually all othersid. at 374—and toGomillion v. Lightfoot364 U.S. 339 (1960), in which the
boundaries of Tuskegee, Alabama were redrawn “from a square to an uncoutheigiehty-
sided figure” that “remo\e] from the city all save only four or five of its 400 Negro voters
while not removing a single white voter or residémd. at 340-341.See Arlington Heighfs129
U.S. at 266.

The government’s applicatiaf the Arlington Heightdframework ismisguided For

example, the governmeatgues (at 1:4.8) that*“[t]he impact’ of the personal rating ... ‘bears
more heavily’ on Asian-American applicants than on applicants of §jbthces’ But all the
governmentan mears that AsiarAmerican applicantseceive, on averagslightly lower
personal ratings than applicants of other raGee, e.g.Ellsworth Ex. 33 { 73 & Card Ex. 8.
That isneithera “stark” disparity Arlington Heights 429 U.S. at 266, akin to thoseYitk Wo

or Gomillion, nor @s explained itarvard’s summarjudgment paperg)ne that is

“unexplairable on grounds other than rdc&eeSJ Mem43-44; SJ Opp. 11-15J ReplylO-



11. The government’sonquantitative argument is equally deficient. The government argues (at
18-20), for example, that Harvard’s handling of the OIR documents “depart[ed]"frammal
procedur[es].” But what is relevant, und&rington Heightsis whether an allegedly
discriminatory decision was rendered through a decisionmaking proet¢sgiiepart[ed] from
the normal procedural sequencé&t. Arlington Heights429 U.S. at 267, 269-270 (noting that
the zoning decision under challenge did not depart from the waleteedant had made
previous similar decisions). Even if Harvard’s handling of the OIR docurhadt&epart[ed]
from ‘normal procedur[es]=though the government points to no evidence to that efféct—
was not a procedural irregularity in rendering @aiegedly discriminatory decision.

In sum, superimposinte Arlington Heightsframewaork on top of this litigation does
nothing to improve SFFA’s nonexistent evidence of intentional discrimina8&iA’s claim is
deficient no matter whatnalyticalframework is applied.

. THE GOVERNMENT 'SRACIAL BALANCING ARGUMENTS LAY BARE | TSWHOLESALE
ADOPTION OF SFFA’'s FALSE NARRATIVE

The government next argugs 2028) that Harvard engages in racial balanciAgain,
the governmenirgely repeatSFFA’sposiion; its few additional points are meritless.

The government argues (at-22) thatHarvardimproperly “considersace in setting its
overall admissions target” each ye&or that assertion, trgovernment reliesn the fact that
Harvard is aware that adtted students of different ractsnd to accept offers of admission at
different rateqas do students who differ in other ways, such as in their states of residence).
There is nothing remotely nefarious abthdtfact. As a residential college withfexed number
of undergraduate beddarvardmust be cognizant of the likely yiefcdom its offers to be certain
that its incoming freshman class is not oversubscribed. Understanding the evolvigagsic

characteristics of thientatively admitted cks and how students with thoskaracteristics have



historically yielded, permits the College to estimie likely size of its matriculated class.

There is nothing unusual or discriminatory abiatt practice In fact, ifthe Admissions Office
targeted aonsistent racial composition of the class from year to year, it would have no need to
update its estimate of the yield rate on the basis of race as the admissiess progressetbr

it would know in advance how the racial composition of the #dthclass would affedts

yield.!

According to the governmenat(2627), Harvard cannot clairtit pursues no preset race-
based goalsbecause Harvardasconcluded that adopting certasceneutral practices instead
of considering racevould not allowit to achieve its educational goatgven that doing so would
cause the proportion of African-American and Hispanic students to drop precipitdusieis
no inconsistency in those positiortidarvard has never takéime position that a particular racial
composition of the student body is necessary to achieve its educational objectivies, Rat
Harvard’s Committee to Consider Radeutral Alternativegxplained that “aignificant
reduction in the number of African-American and Hispanic students on campus wouldthéibit

ability of Harvard’s students and faculty to glean the benefits of a diveidens body and

1 The governmentkepeats (a5-27) SFFA’s claim that the “ormagers” that Dean
Fitzsimmons and Director McGrath receive at various points during the acimisgsle
demonstrate the Admissions Office’s intention to seek a consistent racibsition of the

class from year to yeaHarvard has already responded to that asser8eeSJ Mem. 19 n.13;

SJ Opp. 33-34; SJ Reply 13-14 & n.The governmerddditionallyargues (at 23) that the
“electronic database” in which decisions are recorded “allows the admissiaestb see how
the racial makeup of the admitted class is forming and to make adjustments takbaprh

That contentions unsupported by the rea indeed, itgoes beyond even SFFA’s tendentious
reading of the facts. SFFA states that the database allows “Dean Fitzsimmh@iseator
McGrath” to “receive ongagers at” various “points throughout the admissions cycle” but that
those onggagers “weraotdisseminated to the entire Admissions Office.” PItf.’s Statement of
Undisputed Material Facts (“SFFA SJ SMF”) (Dkt. 414) 11 123-emphasis added). In other
words, even SFFA has not made the claim that admissions officers learn the rapadtcan

of the class in real timey examining the Admissions Office’s electronic database



significantly undermine [Harvard’s] educational mission and broader institutbedtives.”
Ellsworth Ex. 47 at HARV0009731{&mphasis added§ee also, e.gid. at HARV00097325; SJ
Mem. 28. Harvard does not need to have a specific numireeven a specific range of
numbers—in mind to recognize that cutting the number of African-American and Hispanic
students on campus by half would dramatically alter the educational experieiicef its
students and would impadts students’ ability to reap the benefitsddiersity. The committee
members’ decades of experienceadmitting and educating studeatwed Harvard to reach
that conclusion.

Thegovernmentnsists(at 27) that data from four years show a “remarkably stable”
racial composition of the admitted class. Bugnduringthe government’s selectively chosen
four-year span, the proportion AsianrAmerican students varied between 17.6% and 20.5%,
Connolly Ex. 139 at HARV00032520a+ange the government tries to compresshowing the
numbers as rounded to 18% and 20¥hat is a difference ohore than 15%surely a
substantial variation by sireasonable standar@®uring the same yeard$e proportion of
African-American students similarly varidxyy more thanl5%, the proportion of Hispanic
studentdy more than 20%, and the proportion of White studbgtsore than 10%. Connolly
Ex. 139 at HARV00032520. ifgilar variations exisbeyond the governmentgarrowfour-year
frame Ellsworth Ex. 33 1 193-194 & Card Ex. 31-34.

The government does not try to explain how fluctuations db 2D percentover a four-
year span could show “remarkablptablility].” Because the racial composition of the applicant
pool is similar from year to yeaseeConnolly Ex. 139therewould beno reasoro expect

dramaticvariations in the racial composition of the admitted classe fact that the variations

-10 -



are as large as they are makes clear that Harvard is not tryimgdse stability on the stedt
body’s racial composition.

V. THE GOVERNMENT 'SARGUMENTS CONCERNING RACE-NEUTRAL ALTERNATIVES ARE
MERITLESS

The government’s final argument (at 28-36) is that Harvard has not shown it needs to
consider race to achieve its educatiangkctives. The government’s few points that do not
parrot SFFA’s are meritless.

Much of the government’s argumedat 3134) stens from the premise that, to satisfy

Fisher Il, Havard must define diversity-related educational objectives in a quantitativeema

and must “measure’ the ‘level of racial diversity”” it needs to attain thogtibes. That is
incorrect In Fisher 11, the Supreme Court held that “[a] university’s goals cannot be elusory or
amorphous,” but it went on to approve the following goals as sufficiently “concrete esiser
“the destruction of stereotypes, the promotioeroksracial undestanding, the preparation of a
student body for an increasingly diverse workforce and society, and the cultivaticetobdf
leaders with legitimacin the eyes of the citizenry.” 136 S. Ct. at 2211 (brackets and internal
guotation marks omitted). Those objectives are no more quantitative than the sinsilar one
Harvard has expresseskgeEllsworth Ex. 45 (Report of the Committee to Study the Importance
of Student Body Divesity).

The government further errs in accusing Harva@bsmitteeto Study Race Neutral
Alternatives(at 33) of defining “the racial balanceld&rvard’s current class as the benchmark
for measuring whetheaceneutral alternatives would adequately achieve Harvard’s diversity
related goals.” That is not an accurnaading of the committee’s repofilowhere did the

committee reason that alternative practices would be unacceptable unlessatezyyastudent

body identical in racial composition to therrent class Thecommitteedid conclude that if

-11 -



Harvard employedertainpractices in lieu of considering race, the diversity of its studsaty b
would declinedramatically? But the government does not challenge either the quantitative
analysis that informed the committee’s deliberation or the committee’s resultingsiondhat
such a severe loss of diversity would impair the Harvard eduehexperience. The committee
also concluded that, if Harvard stopped considering race, then to attain divensggrable—
not identical—to that othe currenstudent body, Harvard would have to adopt practices that
would alterthe characteristics dfs student body in other ways inconsistent with Harvard’s
fundamentakducationamission® Again, the government disputes neither the data on which the
committee relied nor its substantive conclusion.

Finally, the governmerdargueqat 3435) thatHarvad is “tr[ying] to have it both ways”
in arguingthat(1) a significant decline in diversity would be problematic and (2) it is impossible
to pinpointpreciselywhat racial composition of the class would be required to satisfy Harvard’s
diversityrelated éucational objectives. Those arguments are not at all inconsistent. Harvard
does not need to havepeecise racial target in mind tmncludethat a50%decline in the
numberof African-American and Hispanic studerts campus would undermine its educational

objectives.

2 See, e.g Ellsworth Ex. 47 at HARV00097325 (“Professor Card’s simulations show that
if Harvard eliminated all of thogehallenged] practices, and alsliminated consideration of

race in the admissions process, the resulting class would have signiffeargtystudents who
identify as AsiapAmerican, Hispanic, or Other. As discussed above, the committee regards a
declire in diversity of such significamagnitude as inimical to Harvard’s diversiglated
educational objebtes.”).

3 See, e.g Ellsworth Ex. 47 at HARV00097323 (“[l]f Harvard afforded [socioeconomic
circumstances] weight sufficient to produce a combined proportion of AfAcaerican,

Hispanic, and Other students comparable to that of current classes, the proportioited adm
students with the highest academic ratings ... would be expected to drop from 76% to 66%.")

-12 -



Indeed, the government’s argument highlights once dbatrits true objectivlere
appears to b make it legally impossible for universities to consider race in admisdions
Harvardhadtried to pinpoint what racial composition of the class would allow its educational
objectives to be satisfied, the government would surely have tathelean impermissible quota.
Given the government’s refusal to accept the teachinBakie Grutter, andFisher I, its brief
offers this Court no assistance in resolving this case.

CONCLUSION

For the reasons stated above, emdHarvard’sprior summaryudgment filings the Court

should grant summary judgment to Harvard on all remaining counts of the Complaint.
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