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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

BOSTON DIVISION
STUDENTS FOR FATR ADMISSIONS, INC.,
Plaintiff,
v Civil Action No. 1:14-cv-14176-ADB
PRESIDENT AND FELLOWS OF HARVARD
COLLEGE,
Defendant.

REPLY IN SUPPORT OF ADMISSION OF P438 AND P588

Plaintiffs’ Exhibits P438 and P588 contain the databases at the very heart of this case. Those
files are the raw data from which SFFA’s and Harvard’s experts drew their conclusions about whether
Harvard discriminates against Asian-American students in the admissions process. There is no
question that the central issue in this case—whether Harvard’s admissions practices reflect
discrimination against Asian-Americans—is being determined in large part on the basis of statistical
analysis of those very application files that are in the database.” Harvard does not argue that these
databases are irrelevant under Rule 401. Nor does Harvard challenge the authenticity or reliability of
the data at issue.

In urging the exclusion of this plainly relevant evidence, Harvard cites only Rule 10006, but that
is a rule of znclusion, not exclusion. Rule 1006 provides that the “proponent” of the evidence (here,
SFFA) “may” use a summary, chart, or calculation to “prove the content of” voluminous evidence
that could not be conveniently examined in court. But absolutely nothing in the text of Rule 1006
purports to /Jmit or restrict the admissibility of the underlying evidence if the proponent seeks to
introduce it alongside the summary charts. For example, in United States v. Fahnbulleh, 752 F.3d 470,
478-79 (D.C. Cir. 2014), the D.C. Circuit affirmed the admission of “36 binders containing over 10,000

pages of raw data,” as well as Rule 1006 summaries of that data.
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Harvard relies heavily on the last sentence of Rule 1006, which states that “the court may order
the proponent to produce [the original data] in court.” But that sentence has no application here. That
language, by its plain terms, addresses a situation in which the proponent seeks to introduce on/y the
Rule 1006 summaries and not the underlying data. In that situation, the court may order the proponent
to produce the original data to give the other party an opportunity to examine it. But it provides no
basis for the other party to gppose production of the underlying data.

In its opposition to the admission of Plaintiffs’ Exhibits 438 and 588, Harvard does not cite a
single case finding that a district court erred or abused its discretion by admitting raw data as well as
summaries of the data under FRE 10006. In _Aér Safety, Inc. v. Roman Catholic Archbishop of Boston, 94 F.3d
1 (Ist Cir. 1996), the plaintiff sought to introduce summaries under Rule 1006 even though it had not
made the underlying data available to the defendant; the First Circuit affirmed the exclusion of such
evidence because the plaintiff did not “make the originals or duplicates available for examination” as
the plain text of Rule 1006 requires. See id. at 7-9. The Court noted in dicta that the evidence in Rule
1006 summaries need not be admitted at trial, but did not discuss the factors that would guide the court’s
discretion on that question n because no issues were presented in the case. See 7. at 7 n.14.

Harvard also cites United States v. Milkiewicz, 470 F.3d 390, 396 (Ist Cir. 2006) for the
proposition that “evidence underlying summaries need not be admitted into evidence.” But the second
half of the quoted sentence—which Harvard fails to cite—makes clear that “nothing in [Rule 10006]
forecloses a party from” introducing the underlying evidence. Id. (emphasis added). In all events, the
Court’s actual holding in Milkiewicz addressed the interplay between Rule 1006 (summary evidence)
and Rule 611 (pedagogical aides), which is irrelevant to the admission of the exhibits at issue here.

United States v. Bakfker, 925 F.2d 728 (4th Cir. 1991), is also inapposite. Once again, this case
does not involve a court refusing to admit the underlying data. The defendant in Bakker argued that the

prosecution could not introduce summaries of voluminous videotapes unless the full tapes had been



admitted. The court rejected that argument based on the plain text of Rule 1006. But nothing in
Bakker suggests that the underlying data is inadmissible when a party seeks to introduce the raw data
alongside a Rule 1006 summary sheet.

Finally, Harvard argues throughout its opposition that the underlying databases should not
be admitted into evidence because they contain confidential or sensitive information. But Harvard
cites zero authority holding that this is a ground for excluding otherwise-admissible evidence. If
Harvard believes that the databases should remain under seal after the conclusion of trial, the parties
can address that issue in connection with the Court’s resolution of the other confidentiality and
sealing issues in this case. Indeed, SFFA does not object to the Court receiving this information

under seal. But that issues is not a ground to exclude relevant evidence from the trial record.
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