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UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF MASSACHUSETTS
BOSTON DIVISION

STUDENTS FOR FAIR ADMISSIONS, INC.,
Plaintiff,

V. Civil Action No. 1:14-cv-14176-ADB
PRESIDENT AND FELLOWS OF HARVARD Leave to File Granted July 21, 2015
COLLEGE (HARVARD CORPORATION), (Dkt. 77)

Defendant.

REPLY MEMORANDUM
IN SUPPORT OF HARVARD’S MOTION TO STAY

In an opposition laden with more invectiveathanalysis, Plairfti Students for Fair
Admissions, Inc. (“SFFA”) portrays as radicabthommon-sense notion that before the parties
undertake a year’'s worth of costly and inivesdiscovery, they should wait for the Supreme
Court’s imminent clarification of the law—aagification invited by EFA’s own counsel, in a
suit backed by its President. In addition tosstating this Court’'s ubstantial discretion to
manage its docket, SFFA overstates the preguds members would purportedly suffer from a
temporary stay and sharply understates the relevarkgstdr 1. By entering a stay pending the
Supreme Court’s resolution of that case, t@isurt would not be licensing “the obstructive
tactics once employed to contintaeial discrimination” during the Civil Rights era (Opp. 16); it
would be exercising its discretion in the manneisiaonsistent with fairness, efficiency, and
judicial prudence.

l. SFFA Misstates The Law Governing Stays

“It is beyond cavil that, absent a statute derto the contrary, federal district courts

possess the inherent power tayspending litigation when the efficacious management of court
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dockets reasonably requiregch intervention.”Marquis v. FDIC 965 F.2d 1148, 1154 (1st Cir.
1992). Harvard does not dispute that the powest&y litigation reques “the exercise of

judgment, which must weigh competing interests[.]New Balance Athletic Shoe, Inc. v.
Converse, In¢.No. 14-cv-14715, 2015 WL 685070, at {D. Mass. Feb. 18, 2015) (quoting
Landis v. N. Am. Cp299 U.S. 248, 254-255 (1936)).

SFFA errs, however, in suggesting that anyepbal prejudice to its members (which, as
explained below, SFFA significantly overstates) is tmdy factor that should weigh in the
Court’s discretionary judgment. As SFFA’s owneagstablish, prejudice to the non-movant is
just onefactor that bears on the appriateness of a stay. Alves v. Prospect Mortgage, LIL.C
No. 13-cv-10985, 2013 WL 5755465, at *2 (D. Ma®@st. 22, 2013), for example, this Court
identified three factors affecting whether s$tay litigation pendinghe outcome of related
proceedings: “(1) potential prejudice to the noawving party; (2) hardship and inequity to the
moving party without a stay; an(8) judicial economy” (interdajuotation marks omitted). And
in Goldhammer v. Dunkin’ Donuts, Inc59 F. Supp. 2d 248 (DMass. 1999), the Court
identified six factors that courts weigh “in tdemining whether to grant a stay because of
parallel litigation in a foreigriorum,” of which prejudice to @arty is just one.ld. at 252-253.
Notably, although SFFA cite&oldhammerfor the proposition that the power to grant a stay
should be exercised spariggthe Court in that casgranteda stay id. at 253), despite finding
that doing so would cause somejpdice to the non-moving partigd.(at 255)*

SFFA’s suggestion that prejudice to the non-nmbva at least the preponderant factor

relies on the Supreme Cd'grstatement that “the suppliant farstay must make out a clear case

! See also Consol. Edison Co. of New York v. United State$. Supp. 2d 385, 389
(S.D.N.Y. 1998) (identifying “fivefactors courts consider irediding whether to grant a stay”
pending overseas litigation).



of hardship or inequity in beingquired to go forward, if there is even a fair possibility that the
stay for which he prays will work damage to some one elsaridis 299 U.S. at 255. But that
statement does not imply that where grantmgtay would prejudice the non-movant and
denying it would prejudice the movant, the forrharm should outweigh tHatter. It addresses
only the fact that a movant—who bears the bumfgastifying the stay—rnast carry that burden
to demonstrate that these competing harmghwvei favor of a stay.Moreover, the Supreme
Court clarified that “[clonsidetaons such as these ... are coelasof moderation rather than
limitations upon power.”ld. Here, the balancing @he applicable factors weighs in favor of a
delineated stay, and this Court’s discretion to rgarits docket authorizes it to take that acfion.
Finally, SFFA argues (at 2) th& stay ‘is rarely appropriat&vhen the parallel litigation
‘will not dispose of the entire case.’But the case from which SFFA quote€havous v. D.C.
Financial Responsibility & Mnagement Assistance AuthoyiB01 F.R.D. 1 (D.D.C. 2001)—
says nothing of the sort. It says thatstay of discovery pending determinationaofotion to
dismissis rarely appropriate whethe pending motiowill not dispose of the entire casel.]d.
at 3 (internal quotation marks omitted) (emphasis ddd®n the question that is actually before
this Court—whether to stay this case pending related litigation—the First Circuit has said quite
the opposite, holding that a district court may stagiven action “pending resolution of another”

even if the other action would “not dispose of all the questions involved,” as long as it would

“narrow the issues in the pending cas[e] and assist in the determination of the questions of law

2 SFFA also argues (at 3) that stay is especially difficulto secure in cases where the

plaintiff has ‘alleged ... contiuing harm and sought ... injunctive declaratory relief.” But
the language that SFFA quotes frawmckyer v. Mirant Corp.398 F.3d 1098 (9th Cir. 2005),
says no such thing; it simply mentions that mpcase declined mandamus to disturb a stay in
part because the plaintiff was seeking only damages.



involved.” Taunton Gardens Co. v. Hill§57 F.2d 877, 879 (1st Cir. 1977) (quotirandis
299 U.S. at 253).

Il. SFFA Overstates The Prejudice That A Stay Would Cause

SFFA also overstates the degmerejudice that would acally result from a temporary
stay pending the resolution &fisher 1.2 There are two principal problems with SFFA's
argument.

First, even an eleven-month delay in thisgitiion (from the current date to the last
possible date for resolution &isher Il in June 2016) would not be gpigularly significant, in
light of the fact that (1) more than a quatentury has elapsed since the Department of
Education examined (and exonerated) Harngamdice-conscious admissions practices against
essentially the same challenge SFFA now brif@sSFFA has taken the position that discovery
in this case should extd well into 2016 in any event; and (3)stldelay is the direct result of
parallel litigation (in threecourts at once) brought by SFBAcounsel and backed by its
President.

Secong at most a small handfulf SFFA’s purported membérs-and quite possibly
none—would be affected by that delay. Altigh SFFA suggests (at 8)at “the 2016-2017
cycle” is “the first admissionsycle in which a judgment in $A’s favor likely would take

effect” absent a stay, that is unlikely. Sunmmyn@dgment motions are not due until mid-October

3 Because this is not a class action, the priyudice alleged by SFFA that could possibly

be relevant to the Court’'s consideration of ayss the prejudice that a stay would cause to
SFFA’s own members.

4 Harvard refers to SFFA’s purported membass'members” for purposes of this motion,

but reserves the right to argue that SFFA dastanding to pursue this litigation because its
purported members lack any genuine membensgtionship with the organization, and further
reserves the right to argue that the only memkdrose individual standing can be attributed to
SFFA are those who joined pritar the filing of this action.



2016, with briefing through late November 2016. Eifeghe Court were to rule quickly on the
motions, any judgment in SFFA’s favor would elikely to issue before Harvard was already
well into its regular admissions cycle for 202617. Thus, the earliest admissions cycle to
which any judgment in SFFA’s var could apply would be 2017-2018.

The proposed stay would therefore not affmty of SFFA’s rejeetd-applicant members
I (s <Decaration of
Felicia H. Ellsworth (“Ellsworth Decl.”), ExB), as those members would by that point be
ineligible to apply for transfer admissionAnd it would not affect thability of all but three of
SFFA'’s future-applicant members to apply foeshman admission. The only three members
who intend to apply for admission in 2017-2018sabsequent cycles plan to apply in three
different years ||| N sccc/lsworth Decl, Ex. B), so a
temporary stay of no more than a year could affect at most a single one of them.

Moreover, Harvard would havemple grounds to seek aagtpending appeal of any
adverse judgment—and given the typical timelofeproceedings in the First Circuit and the
Supreme Court, it is far likelier that the firstnaidsions cycle affected by any decision would be

2019-2020, an admissions cycle in which SFFA hastitied no member who plans to apply.

Seeid. (identifying future-apptiant members who plan apply injjj G
) since Wl avplicantould not be adversely affected by

delaying the effect of an adwe judgment from 2019 to 2020, the likeliest scenario isnbat

oneof SFFA’s members would be harmed by a stay.

> SeeHarvard College Admissions & Financial Aid, Transfer Eligibility,

https://college.harvard.edu/admmss/application-procefransferring-harvard-college/transfer-
eligibility (last visited July 20, 2015).



SFFA thus substantiallgverstates the likelihood that agtin this matter would cause
any prejudice. Such a stay might well haveozeffect on any of SF&s purported members.
At most, a stay could conceivably affeste of SFFA’s three members who claim that they plan
to apply for freshman admission chi theljj GG 2cmissions
cycles.

The likelihood of prejudicdo a non-movant is, as tea above, just one among the
factors that a district court ratibalance in determining wheth® enter a stay. Here, the
speculative possibility of an adverse effectasingle hypothetical appant does not justify
allowing eleven months’ worth of costly and densome discovery, much of which implicates
serious individual privacy considerations, togred against a non-profit educational institution
while—at the behest of SFFA@®vN counsel—the Supreme Coalarifies the governing la.

1. SFFA Understates The Relevance (Fisher 11

SFFA seriously understates thenoection between this case aRisher II. [

I c''sworth Decl, Ex. A. SFFA's President, whbas also been heavily
involved in theFisher litigation, has explained publicly that he sees that case and this one as

parts of an integred litigation strategy. Even aside from the fact thaisher Il will provide just

6 SFFA has even less basis to suggest (ahd&) a temporary stay could result in the

destruction of evidence.

! SeeHouston Chinese Allianc&dward Blum Speaks About The Legal Battle Against
Harvard University YouTube (Apr. 26, 2015),
https://www.youtube.com/watch?v=VVVuhDO0OKelQ (“When we filédsher], we didn’t ask the
Court to [end the use of race and ethnicityhigher education], becausee felt that it would
take a couple of cases to develop our theomeissfimd the right set of facts to do it. But if we



the fifth occasion in the past four decades tfie Supreme Court to address the permissible
consideration of race in univéss admissions, it strains credyl for SFFA to contend that
Fisher Il bears only marginal relevance to this case.

As Harvard’s opening Memorandum expigi the petition for certiorari iRisher 1l asks
the Supreme Court to resolve a number of questiatdie at the very heart of SFFA’s theory of
this litigation. It asserts, for example, thatraversity’s decision to etsider race in admissions
must be measured against the reasons that the university expressed at the time of making that
decision, as opposed to those ttie university asserts in litigan. Petition for Certiorari,
Fisher v. University of Texas at Austid.S. Feb. 10, 2015) (No. 14-981){8her Il Pet.”) 14-
19. It asserts (at 19-25) that a university mostasure its attainment of diversity in a
guantitative, not qualitative, manner. And it atssdat 25-29) that a uwrersity may consider
race only in filling the last few places in a class.

In its opposition, SFFA now claims (at 12) thhese issues have all been so clearly
settled thaFisher Il cannot clarify the law. Buhe Fifth Circuit obviouly did not regard them
as settled, or SFFA’s lawyers would not be asking the Supreme Coudliéd. And while
SFFA claims that certain of the issw@® not even before the CourtHisher Il, that assertion is

impossible to square with the petition for certiofafespite SFFA’s effort to paint the grant of

win again at the Supreme Court, Wenk the hurdle that they tagulated the first time in 2013,

that hurdle will be raised, it wilbe more fully fleshed out, and least for the next two or three
years while the Harvard lawsuit is being pursued and the UNC lawsuit is being pursued, it will
be harder for universities to use race and ethnicity[.]").

Compare Opp. 13 (arguing thafFisher Il does not “raise the question whether ‘a
university’s decision to consideace in admissions must be measured against the reasons that
the university expressed at tliene of making that decision’and id. (“SFFA alleges that
Harvard is using race neither afhs’ factor in accordance witGrutter nor to fill the ‘last few
places’ in the freshman class in accordance viddkkg. Fisher Il raises none of these issues.”
(citations omitted))with Fisher 1l Pet. 15 (criticizing the Fifth Circuit for having been
“persuaded’ by UT’'s ... post hoc rationalizat® for its decision to reintroduce racial



certiorari inFisher Il as a drama-less and irredent affair, SFFA’s own Rsident has stated that
he expects the Supreme Court’s resolutioriFigher 1l to “flesh[] out” the law governing the
consideration of race in admissions anticantinue[] to narrow the use of racg.”

SFFA accuses Harvard of insufficient spedyién addressing howkhe Supreme Court’'s
resolution offFisher Il will affect discovery in this case. ii, of course, difficli to be precise in
addressing the effect of an opinion latit knowing its contents. But Harvandsidentified the
issues on whichirisher Il could well shape the law, and aolarification of the law on those
issues surely would affect nonly the scope of permissible fambd expert discovery, but also
the parties’ discovery andtifjation strategies, which natlly operate under the Supreme
Court’s guidance on the governing standards for teeotisace in university admissions. As this
Court is already awares¢e SFFA’s Motion to Compel, Dod%4), the parties disagree about
whether SFFA is entitled to discovery of the massicope it seeks. The balance the Court will
need to strike on this and other disputes regarding the scope of permissible discovery will

undoubtedly be influenced by thentours of the governing laf.

preferences’and id.at 27 (‘Bakkenever contemplated the wholesalse of race in the scoring
of all applicants.”).

9 See supraote 7; Tamar Lewin & Richard Pérez-Pe@alleges Brace for Uncertainty as

Court Reviews Race in AdmissiphkY. Times, July 1, 2015, #14 (“Like most Americans, |
hope this case presents the ¢ahe opportunity to end racialadsifications in higher education,
in total,” said Edward Blum, the president o€ tRroject on Fair Represtation, which provided
counsel to Ms. Fisher .... ‘Butihe court just continues to nawahe use of race, we would see
that as a great victory, t00.™).

10 SFFA also derides as “abdi(Opp. 7) the notion thaisher Il might cause Harvard to

reexamine its admissions practices, causing lthgation to become moot and wasting the
intrusion and expense of a year's worth of discovery. But SFFA’s suggestion that this case
would notbe mooted by a change to Harvard’s ashiains practices depends on the notion that it
would fall within the voluntary-cessatia@xception to mootnesOpp. 7 (citingCity of Mesquite

v. Aladdin’s Castle, In¢c455 U.S. 283, 289 (1982)). That eptien does not apply where it is
“absolutely cleathat the allegedly vangful behavior could not reasonably be expected to recur”
(Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC),,1628 U.S. 167, 170 (2000)), as



For the foregoing reasons and those exm@sin Harvard’'s opening Memorandum,
Harvard respectfully requests that the Court eatesmporary stay of this litigation pending the

Supreme Court’s forthcoming decisionfisher I1.*
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would surely be true if the Supreme Court’s rulingFisher Il led Harvard to substantially
revise, and perhaps abandon @dtiher, a practice it consideessential to its educational
mission.

1 SFFA asks (at 16 n.4) that the Court “issue a written exptariatif any decision

granting the requested stay, so as “to aid tih&t Eircuit and potentially the Supreme Court in
reviewing that decision.” Of course, whet or not accompanieldy written reasoning, a
temporary stay of litigation isot ordinarilyappealable.See, e.g.Moses H. Cone Mem’l Hosp.
v. Mercury Const. Corp460 U.S. 1, 10 n.11 (1983) (“[A] stay m®t ordinarily a final decision
for purposes of § 1291, since most stays do notheuplaintiff ‘effectively out of court.”).
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