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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 14-14264RGS

MARK GOLDBERG,
on behalf of himself and others similarly situated

V.
UBER TECHNOLOGIES, ING.RASIER LLC; & HIREASE, LLC
MEMORANDUM AND ORDER
ON UBER TECHNOLOGIES, INC.AND RASIER LLC31OTION
FOR JUDGMENT ON THE PLEADINGS
April 6,205

STEARNS, D.J.

In July of 2014, Mark Goldberg appliethrough defendant Rasier
LLC, to be a driver for defendant Uber Technology, in€he first step of
the online application procesequired Goldberg to “[clomplete the FREE
online background check.Am. Compl. { 18. Goldbergencounteredatext
box entitled “Background Check Termiswith the first three lines visible.
The linesread

Rasier, LLC, the entity that contracwith drivers who provide

peerto-peer transportation requested through the Uber &pp,

committed to safetyAs part of that commitment, Raiser uses a
third-party vendor to conduct criminal background check,

1 Uber operates a mobi@pp crowd-sourcedprivate transportation
network.
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motorvehicle record check, and other checlkdease review the
below disclosure/authorization and release.

Oppn at 6. Goldberg electronicallacceptedhe Background Check Terms
and completed the application.

On July 29, 2014, Rasier emailéibldbergtwo background reports
compiled bydefendant Hirease, LLCOn August 4, 2014, Rasier emailed a
third report to GoldbergThe third report included a Fair Credit Reporting
Act (FCRA) “Summary of Rights."Thecoveremail stated“[t] his consumer
report was usd only for purposes of determining your eligibilias an
iIndependent contraat,” and that “[c]Jurrently, a decision is pending
regarding your proposal.The contend of the enclosed report are under
review and are being considered with regard to yooposal.” Am. Compl.
19 28-29. The August 4 report disclosed that Goldbéaged apending
federal indictment for “conspiracy to manufactupmssess with intent to
distribute and to distribute marijuanald. Ex. C at 2. Goldberg emailed
Uberthefollowing day (August 5, 201}, explaining that hédadneverbeen
convicted of any crimes.Uber responded that it “will certainly take the
information[Goldberg]provided into considerationld.  35.

On August 12, 2014, Rasier notified Goldbehagt hisapplication had
been rejected,in part [because] of information obtained throughe
Consumer Reporting Agency identified belowld. § 36. Goldberg
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immediately askedJber to reconsideand received two responses, one of
which stated:“Uber does not employ drivers or own any vehicleQur
background checks are meant to ensure that weareecting riders with
the safest rides on the road. If at any time yducumnstances change and
you would like us to reun your background check, please let us krioll.
142.

Goldberg filedthis putativeclass action in Suffolk Superior Court on
October 30, 2014.His Amended Complaint alleges willful or negligent
violation of § 1681b(b)(3)(A) of the FCRA (Count 1), violation dhe
Massachusetts Consumer Credit Reporting Act (MCCRAgss. Gen. Laws
ch. 93,88 50 et seq (Count Il), and violations of the Massachusetts
Criminal Offender Record Information (CORI) law, 8& Gen. Las ch. 6,
88167178B (Count I1l). Uber and Raiseremovedthe casdo thefederal
district court on federal question grounds, ald March 6, 2015, moved
for judgment on the pleadisgursuant to Fed. R. Civ. P. 12(c).

DISCUSSION

The standard for a motion for judgment on the piegd is the same
asthat for a Rule 12(b)(6) motion to dismiss for failure state a claim
upon which relief can be granted.

“Because [a Rule 12(c)] motion calls for an assesdnoé¢ the
merits of the case at an embryonic stage, the cowrs$t view
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the facts contained in the pleadings in the lighdsinfavorable

to the nonmovant and draw all reasonable inferences
therefrom....” R.G. Fin. Corp. v. Vergardunez,446 F.3d
178, 182 (1st Cir.2006)Under Bell Atlantic v. Twombly550
U.S. 544, [555] (2007), to survive a Rule 12(b)(6otion (and,

by extension, a Rule 12(c) motion) a complaint mashtain
factual allegations that ‘“raise a right to relieboae the
speculative level, on the assumption tladlitthe allegations in
the complaint are true. ..”

PerezAcevedo v. River€ubanqg 520 F.3d 26, 29 (1st Cir. 200.8)

Count |- FCRA

Defendantsfirst contendthat Goldberg lacks Article Ilstandingto
bring a FCRAnegligenceclaim because he haso actualdamages See
Safeco Ins. Co. of Am. v. Buyrb51 U.S. 4753 (2007) (“If a violation is
negligent, the affected consumer is entitled tawattlamages.’) Although
Goldbergclaims the loss of the opportunitp become a driver for Uber,
compliancewith the FCRA does notguaranteea right to employment
particularly where the inforation givento Uber (andon which it relied
was accurate While Goldbergprovided Uber withinformation that he
believed to bemitigating (because it was moreomplete), nothing in the
FCRArequired Uber to change its hiring policaesa result.

As a fallback, Goldbergrguesthat he need nqgtleadactual harm to
establish aclaim of a willful violation of the FCRA Id. Willfulness

connotesecklessdisregad, andits testcombinesan objectivecomponent



of reasonableness, and a subjectteanponentof intent. The Supreme
Court has offered the following by way of explicatiof the test:

a company subject to FCRA does not act in reckiesegard of

it unless the action is not only a violation under a reedde

reading of the statuteterms, but shows that the companyran a

risk of violating the law substantially greater thahe risk

associated with a reading that was merely careless.
Id. at 69. Goldbergconjures up the suggestiadhat defendantswillfully
violated the FCRA by (1) failing to make &‘clear and conspicuous
disclosure. .. in a document that consist solely of the discloSune
obtainng his authorizationof a background check(quotng FCRA §
1681b(b)(2)(A); and (2) failing to inform him of theirintent to act
adversely on his applicatiomeforeacting adversely on his application
explanation of these tortured arguments is required

Goldberg firstargues that the request foan authorization to conduct
a background check was not “clear and conspicubesause the text box
on the screemadto be scrolled to be seen fall. Moreover, the texdid
not limit itself “solely” to the disclosure becauste preambleiterated
Uber's commitment topassenger safetyGoldberg however, concedes in
his pleadingghat thedocument was (conspicuously) entitl&ackground

Check Termg and that the visible (three) line$ textinformed the reader

of the full scope of the background checksat would beconducted,



including acriminal background checkSeeOppn at 6. That is all that

section 1681b(b)(2)(A)requires, andhe inclusion ofa few sensible words
explainng the reason for the background check could hagdlalfy as an

“objectivdy unreasonableact.

Goldberg’s secondheorythat the FCRA requireadvance notice of
the intent to takean adverse actions based onextion 1681b(b)(3)(A) of
the FCRA whichprovides

Except as provided in subparagraph (B), in usingpasuner

report for employment purposes, before taking awyease

action based in whole or in part on the report, gherson

intending to take such adverse action shall providethe
consumer to whom the report relates

(i) a copy of the report; and

(i) a description in writing of the rights of the consume
under this subchapter, as prescribed by the Butealer
section 1681g(c)(3) of this title.

As the language of the statute makes clear

[tihe FCRA only requires an employer to provideapyg of the
consumer report and a written description of the pafsrights
under the statute prior to any adverse actian.lt does not
require employers prior to taking any adverse actio advise
applicants that the employer might take adverse leympent
action based on the consumer repart.

Reinke v. Cargill, InG.2011 WL 2471739, at *4 (E.D. Wis. June 21, 2011)



Count II- MCCRA

Theallegations of violations of the MCRAA stumbletoaf the gate on
Goldbergs recognition that th&CRA expressly preemptbe relevanstate
law. SeeFCRAS§ 1681t(b)(1)(C) (preemptingahy subject matter regulated
under—. .. subsections (a) and (b) of section 168 1mhd title, relating to
the duties of a person who takes any adverse actith respect to a
consumer”). In a feat of contortion Goldbergarguesthat a “consumer
report” as defined by the FCRA differsoim an “investigative consumer
report” as defined under the MCCRA, thereby defeating federal
preemption

The MCCRA defines an “investigative consumer repast

a consumer report or portion thereof in which imh@ation on a

consumer’s  character, general reputation, personal

characteristics, or mode of living is obtained thgh personal

interviews with neighbors, friends, or associatef tbe

consumer reported on or with others with whom he is

acquainted or who may have knowledge concerning sugh

items of information.
Mass. Gen. Laws Ann. ch. 93, 8§ 5@oldberg speculates that the reports
compiledby Hireasefor Uber and Rasiemight actually be‘investigative
consumer reports” and not the more industry frignfdbnsumer reports”

that figure in theFCRA. Mere speculation however,does notsurvive the

motion to dismiss standardAs the Supreme Couhtasemphasizedfactual



allegationsmust“possess enough heft” “to raise a right to reliebse the
speculative level.” Twombly, 550 U.S.at 555 55/. The Amended
Complaint contains no factual allegations to suppoiplausible inference
that Hirease obtained informatioabout Goldberg through “personal
interviews with neighbors, friends, or associates.”

Count Il — Massachusetts CORI law

The Amended Complainfaults defendants for failing toomply with
the notice provisions of thEORI law. SeeMass. Gen. Laws cl6, § 171A
The CORI law defines “criminal offense record infoation” as

records and data in any communicable form compitgda

Massachusettscriminal justice agency which concern an

identifiable individual and relate to the naturedisposition of

a criminal charge, an arrest, a greal proceeding, other

judicial proceedings, sentencing, incarceratiomatalitation,

or release.Such information shall be restricted to that re@dd

as the result of the initiation of criminal procemegls or any

consequent proceedings related thereto.
Mass. Gen. Laws ch. 6, § 1§€mphasis added)Goldberg does not allege
that he hasa Massachusetts criminal recqrdnd therefore there are no
circumstances in which the CORI law would applyhtie case Moreover,
failure to comply withthe CORI law’s notice requirements does not provide
Goldberg with a private right of action. Mass. Gdmaws ch. 6, § 171A
(“Failure to provide such criminal history informaticco an applicant

pursuant to this section may subject the offendiegson to inestigation,
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hearing and sanctions by the boardNothing in this section shall be
construed to prohibit a person from making an adgedecision on the
basis of an individual’s criminal history or to pside or permit a claim of
an unlawful practice undasthapter 151B or an independent cause of action
in a court of civil jurisdiction for a claim arisghout of an adverse decision
based on criminal history except as otherwise ptedi under chapter
151B.”).2
ORDER
For the foregoing reasons, Uber and Rasiercion for judgment on

the pleadings iIaLLOWED. The Clerk is directed tenter judgment for the

defendants andlose this case.

SO ORDERED.

/s/ Richard G. Stearns

UNITED STATES DISTRICT JUDGE

2Nor, as is the case with the FCRA, would a failtwestrictly observe
the CORI law’s notice provisions require a company togge its hiring
policies, particularly in circumstances where pualsiafety is at issue.
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