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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JIMIEL BONNER,
Plaintiff,

V. CIVIL ACTION NO. 14-14296-MPK

CAROLYN W. COLVIN,
Acting Commissioner of
Social Security Administration,
Defendant.

MEMORANDUM AND ORDER ON
PLAINTIFF'S MOTION TO REVERSE OR REMAND
THE DECISION OF THE ACTING COMMISSIONER OF THE
SOCIAL SECURITY ADMINISTRATION (#18) AND DEFENDANT’'S
MOTION TO AFFIRM THE COMMISSIONER (#21)

KELLEY, U.S.M.J.

[. INTRODUCTION

Plaintiff Jimiel Bonner seeks reversdithe decision of Defendant Carolyn W.
Colvin, Acting Commissioner of the Social Security Administration, denying him
Supplemental Security Income (“SSI”) nedits. Defendant moves for an Order

affirming her decision. With the adminidtiree record (#14) having been filed and the
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With the parties’ consent, this case was reassigned to the undersigned for all purposes,
including trial and the entry of judgment, pursuant to 28 U.S.C. § 636(c). (#29.)
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issues fully briefed (##19, 22), the cross motions stand ready for decision.

II. BACKGROUND

A. Procedural History

Bonner filed for Social SecurityDisability Insurance (“SSDI”) and
Supplemental Security Income (“SSI”) 2009 with an allegedisability onset date
of August 1, 2004. (TRat 147.) The two claims weenied at the agency level and
Plaintiff requested a hearing beforeaministrative law judge, which was held on
December 2, 2010d. Bonner appeared at the adratrative hearing with his legal
representative, and both bad a vocational expert téeed before ALJ Carterld.
Through his attorney, Bonner requested a closed period of disdlbllity.

In his January 24, 2011 decision, ALJ téadetermined that Bonner was under
a disability as defined by the Soctécurity Act from December 19, 2008 through
April 22, 2010, the closed period sought, duéis back disorder and knee arthritis.
(TR at 152.) Plaintiff was found to hauaproved medically as of April 23, 2010
such that he then had a residual fumadl capacity to perform the full range of
sedentary workid. Bonner did not appeal this decision.

Plaintiff again filed for SSDI and SSlhefits in May of 2011. (TR at 212-227.)

These applications were denieditialy (TR at 109, 117) and again upon

The designation “TR” refers to the administrative record. (#7.)
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reconsideration. (TR at 128, 137.) Plaintiff sought an administrative hearing which
was held before ALJ Teehan on April 11, 2003R at 39-90.) Bonndestified at the
hearing, as did a vocational expédt.

ALJ Teehan issued his decision on May 31, 2013. (TR at 21-34.) First,
Plaintiff's SSDI claim was dismissed on tp@unds of res judicata. (TR at 22.) This
part of the ALJ’s decision has not beg@peaaled. Next, ALJ Teehan denied the SSI
claim, concluding that Bonner had not be@disabled after January 24, 2011, the
date of ALJ Carter’s decision. The Agads Council denied Plaintiff's request for
review (TR at 1) which effectively renderdLJ Teehan’s decision to be the final
decision of the Acting Commissioner. Bonnleen filed this civil action under 42
U.S.C. § 405(0).

B. Factual History
1. Personal History

Bonner was bornon May 21972 (TR at 50, 111, 212) and was forty-one years
of age when ALJ Teehassued his decision in 2013. He graduated from high school
in California in 1990 (TR at 50) and has further schooling or vocational training.
(TR at 50-51.) Plaintiff has never married, muthe father of four children. (TR at
682.)

Plaintiff’'s work history includes jobs working in a kitchen, as a construction



worker and as an auto detailer. (TR at 264.) For about a year, 2010 into early 2011,
Bonner worked approximately thirty hoyser week as a self-employed landscaper
and snow shoveler. (TR at 51-54.)

At the administrative hearing?laintiff testified that he uses public
transportation. (TR at 61.) He visitss children “[a]t least twice a week” in
Dorchestet(TR at 54) and they watch moviasd talk. (TR at 73.) Bonner attended
his son’s football games but not “this year.” (TR at 74.)

2. Medical History

On August 30, 2005, Plaintiff saw Willia@reevy, M.D., for an injury to his
left shoulder. (TR at 658.) Radiographsaaled “a type Il AC dislocation” with
“100 percent dissociation ahe clavicle and acromionltl. The dislocation was
managed non-operatively with a sling and exercilks. At his follow-up visit
approximately three months later, Bonner was observed to have “a notable deformity,”
but he reported “absolutely no symptomatiexpressed the belief that the “current
situation is tolerable.” (TR at 657.) DCreevy advised Plaintiff that his shoulder
should remain asymptomaticl.

On September 25, 2008, Bonner saw@eevy for a consultation on bilateral

Plaintiff lives in the South End in Boston. (TR at 60.)
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knee pain resulting from a fall the priogar. (TR at 649.) Dr. Creevy diagnosed a
“[p]ossible medial meniscal tear” in Hisft knee and orderealnew MRI for further
evaluation.ld. Bonner returned to reviewdhVRI results on October 23, 2008 at
which point Dr. Creevy noted “a meniscaht on the medial side with a paramenisal
cyst.” Plaintiff opted to have arthroscourgery to repair the tear, which surgery
was performed on November 10, 2008. (TR at 644, 646.)

Bonner had an appointment wikbny TannouryM.D., on Decerber 19, 2008,
for lower back pain. (TR at 639-641.) Following an examination and a review of x-
rays of the lumbar spine taken tidaty, December 19, 200By. Tannoury diagnosed
Plaintiff as suffering from “L5-S1 degeneratidisc disease ofélumbar spine.” (TR
at 640.) The treatment plan was for Boriwegio to physical therapy and to return in
three months with an MRI of his lumbar spine. (TR at 641.)

An MRI taken on January 17, 2009 revealed “a large diffuse disc bulge and
mild facet hypertrophic change at L5-Sbgether with “narrowing of the lateral
recesses bilaterally.” (TR &87.) The radiologist’s ipression was “[d]egenerative
changes at L5-S1 with narrowing of the fataecesses bilaterally; there is possible
contact of the traversing left S1 nenaot within the lateral recess by broad-based
disc bulge.1d. After meeting with Dr. Tannoutp discuss the MRI results, Bonner

decided to undergo minimally invasive L5-&iterior posterior spinal fusion. (TR at



635.)

On March 10, 2009, Bonner underwentgary for an L5-S1 anterior and
posterior spinal fusion due to L5-S1 adved degenerative disk disease. (TR at 397-
399; 626-628.) At a March 25, 2009 follow-up visit with Dr. Tannoury, Plaintiff
described his back pain as “graduallypnmoving” and that he had no pain, numbness
or tingling in his legs. (TR at 624.)

Radiographs of his right knee from W®2009 revealed that Bonner had mild
medial compartment narrowing and a supdeséd bipartite patella. (TR at 804.)

At a further post-surgical appointment with Dr. Tannoury on June 24, 2009,
Plaintiff indicated that he had a slight tighss in the back of his thighs, but otherwise
he was “happy and pleased.” (TR at 805.)

On September 17, 2009, Plaintiff wexi Dr. Creevy in the Department of
Orthopaedics for continued diffuse pain in his right knee. (TR at 804.)

On October 14, 2009, Bonnkad a follow-up visit with Dr. Tannoury during
which he stated that he had stopped physheadapy due to some pain in his back.
(TR at 802.) Dr. Tannoury assessed Plaimtith mechanical lower back pain and
sent him back to physical therapy. (TR at 803.)

At a return visit with Dr. Tanoury on March 10, 2010, Bonner had no

tenderness in his back and was doing “redsignaell.” (TR at 793.) However, at an



April 9, 2010 visit, Plaintiff reported that lnad fallen as he lefiis last appointment
and now he had lower backipa(TR at 791.) X-rays of his lumbar spine revealed
that the screws were still in pladd.

Plaintiff had an appointment with Dr. Creevy on April 16, 2009 for an
evaluation of hisright knee. (TR at 623Ne doctor believed the localized tenderness
and pain were “likely relatkto osteoarthritis of the knee” which was to be managed
with a knee sleeve, physical therapy and NaprdslynDr. Creevy saw Bonner again
on September 17, 2009 for continuing knee ad then sent him for an MRI. (TR
at 609.)

An MRI taken on September 30, 2009ealed “[n]o evidence of acute bony,
ligamentous or meniscal injury”; “edenmethe lateral pateltldragment”; and “[ml]ild
abnormal signal in the quadriceps apdtellar tendons coiséent with mild
enthesopathy.” (TR at 483.) Dr. Creevy dissed the results of the MRI with Bonner
during a visit on October 15, 2009. (TR at §0Ihe doctor explained that the signal
abnormality was consistent with tendindpabr tendinosis and referred Plaintiff to
physical therapyid.

OnMay 17,2010, Bonner unaeent a psychological consultative examination
with Rimma Kovalcik, Psy.D. (TR at 682-685.laintiff was noted as stating, “l do

have complaints. They’re not significant fat concerned about my mental health.”



(TR at 682.) With respect to his substaabase history, Bonner related that he was
a heavy drinker of alcohol or beer on dybasis and that he smoked marijuana once
or twice a week. (TR at 683.) Dr. Kovalgkmmarized that Plaintiff's “affect was
constricted” and “[h]e was poccupied with his physical problems and changes in his
ability to function on a daily basis.” (TR@84.) The diagnostic impression for Axis
| was “substance abuse with adjustmesodier with depresdenood.” (TR at 685.)
Bonner returned to Dr. Creevy ongbember 23, 2010 with a complaint of

continuing knee pain. (TR at 790.) After examination, the doctor recommended:

As previously counseled, | do not think that the patient has

significant abnormality or pathology within the knee which

IS amenable to surgery. He probably has some degree of

patellofemoral arthrosis amatellar tendonitis. He will be

managed with a knee sleevé.have encouraged him to

work on further physical therapy. He can use ice and anti-
inflammatory medication.

At a December 7, 2010 office visit with DiWorcester, Plaintiff complained of
chronic back and knee pain. (TR at 786.)

On April 21, 2011, Plaintiff had an appdment with Dr. Creevy for evaluation
of his lower right extremity for complainté discomfort in his knee, tightness, and
some muscle spasms. (TR at 785.) Dr. Creevy noted “mild discomfort on

patellofemoral compressiordgnd “a fair amount of hamstring tightneskl” The



doctor recommended that he continue \mithcurrent maintenance exercise regimen
for strengthening, aerobionditioning and stretchingdd.

Bonner was admitted to the Emergebgpartment of Boston Medical Center
on April 30, 2011. (TR at 343.) Plaintiff w@omplaining about back and right knee
pain resulting from a fall on April 23, 201M. He was given a prescription for 800
mg. Ibuprofen and discharged. (TR at 347.)

Bonner complained of back spasms during an office visit with Dr. Worcester
on May 24, 2011. (TR at 781.) An MRIken in June 2011 revealed stable post-
surgical changes at L5-S1 with no significeanal or forminatompromise at any of
the visualized levels. (TR at 921.)

On August 12, 2011, Bonner had an appoient with Alysia Green M.D. of
the Orthopaedic Surgery Department foeaaluation of his left shoulder pain. (TR
at 779.) Plaintiff complained that recentig left shoulder had begun to bother him
a little moreld. Dr. Green noted the “significabhbny defect over the distal clavicle
from the AC separation” as Was signs of a possible rotator cuff and labral injuries.
(TR at779-780.) An MR arthrogram waslered for further evahtion. (TR at 780.)

Plaintff saw Dr. Creevy again on Augus®, 2011 for continued pain in his
right knee. (TR at 778.) Dr. Creevy ordd another MRI to ensure “there is no

specific intra-articular pathologyld. At a follow-up appointment on September 15,



2011 to review the MRI, Dr. Creevy eqohed to Bonner that he had “fairly
significant articular cartilage lesion at the medial femoral condyle with some
delamination and fissuring.” (TR at 777.)

Plaintiff had a return visit with DiGreen on September 16, 2011 to review the
MR arthrogram results. (TR at 775-776.Jhe test showed no change in his
acromioclavicular dislocation, no labral tears and no rotator cuff tears. (TR at 776.)
Bonner did have “mild subacroah and subdeltoid bursitisfd. He was given a
steroid injection for the bursitigd.

On October 24, 2011, Plaintiff underwent a right knee arthroscopy and
chondroplasty, which went well. (TR at 415, 774.) At a follow-up visit with Dr.
Creevy on November 22, 201Bgnner was given a new knee sleeve and directed to
continue with his therapy. (TR at 773uring his next visit on December 27, 2011,
Plaintiff still had some discomfort in higght knee. (TR at 772.Bonner returned to
Dr. Creevy again on February 21, 2012, withright knee somewhat bothersome and
episodes when it gives way. (TR at 771DJ. Creevy noted “moderate quadriceps
atrophy,” but full range afmotion and no effusionld. Plaintiff was to continue with
his therapy, and he got a refill for Motrilial.

During an office visit with Dr. Worcésr on May 29, 2012, Bonner stated that

his right knee was still bothering him. (TR at 767.)
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At an office visit with Dr. Bhattachagg on July 11, 2012, Plaintiff complained,
inter alia, of weakness in his whole rightglevhich required him to use a cane to
walk. (TR at 896.) Orthopedics had noted some atrophy in his right tlaigh.
Although Bonner was then enrolled in phodi therapy, he did not think it was
helping.ld. In his examination, Dr. Bhattaclee found that Plaintiff's right quad had
atrophy, he was unable t@X/extend his right footitaough he could move his right
toes and sensation was grossly intack @ 897.) Dr. Bhattacharjee’s impression
with regard to Bonner’s right foot drop atlte fact that he dragged that foot while
walking was that it was unclear whethegesh findings were completely neurologic
or if there was a lack of effort on Pl&ifis part. (TR at 898.) An EMG was ordered
to help clarify the diagnosid.

On October 12, 2012, Plaifi had an office visit with Dr. Worcester as a
follow-up to the EMG performed on AugustZ)12. (TR at 891.Bonner related that
he had spoken with a neurologist and th@had an appointment for a neurological
consultin Novembetd. Dr. Worcester noted Plaiffthad the following complaints:
continuing knee pain; lower back and right pain; right leg feels weak so he needs
to lift it with his hands; daily leg spasmasid imbalance; falling frequently using a
single prong candd. Reviewing the EMG results, DWorcester wrote “[tjhe mild

L5, S1 radiculopathy is not likely to be the primary etiology of his right foot drop.
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The patient was noted to have hyperraleof both lower extremities and a positive
Babinski sign on the right, consistewth upper motor neuron dysfunctiond. Dr.
Worcester recommended Plaintiff get a fpusng cane. (TR at 892.) An MRI taken
in October 2012 revealed stable post-stafjchanges at L5-S1 with no significant
canal or forminal compromise at aolthe visualized levels. (TR at 921.)

A December 2012 MRI of Bonner’s spinal canal, cervical and thoracic, revealed
that Plaintiff had a syrinx at the Cdéexel with no underlyingnass or abnormal areas
of enhancement. (TR at 918). The Midrther showed mitilevel degenerative
changes of the cervical spirid.

Yelena Pyatkevich, M.D., a neurologiskamined Plaintiff on December 11,
2012. (TR at 870-890.) Dr. Pyatkevich nothadt Bonner had “mild back pain with
radiation down the R leg” (TR at 887) andtlHt]he etiology fa the progressive RLE
weakness and neuropathy is not clear,ibigt unlikely to be caused by LS spine
disease which is mild.” (TR at 889.) Risit on December 20, 2012, Dr. Pyatkevich
reported:

R leg weakness: the weakness got worse after the LS spine
surgery. He blames himself because he did not rest. He
stayed in the hospital only for 2 days instead of 1 week and
did not let the leg to heal (3icHe feels that the weakness
got even worse after R knee surgery in 2011. The current

level of weakness has been since the summer of 2012,
started with swelling of the foot.
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TR at 884. Plaintiff was observed to walkth a cane and a circumduction gait with
the right leg. (TR at 885.)

Dr. Pyatkevich stated in a March 22, 2013 office note that Bonner had an
“antalgic gait with circumduction of thelE,” that “the R leg weakness is mostly
limited to HF and DF,” andhat “[tlhe exact etiologpf the weakness and loss of
sensation is not clear: mostly likely a combination of prior LS spine surgery and knee
surgery.” (TR at 882.)

3. Medical Opinions

On May 17, 2010, Rimma KovalcikPsy.D., completed a consultative
examination report on Plaintiff following psychodiagnostic interview. (TR at 682-
685.) Dr. Kovalcik releed that Bonner said that hisaplaints were “not significant”
but that he was “concerned about [his]nta health.” (TR at 682.) He has lost
weight over the prior yeand had “irritable mood statgspor sleep due to pain and
decreased appetitdd. Plaintiff was noted to hawaehistory of marijuana and alcohol
abuse, and he smoked two psaiok cigarettes every dajf.R at 683.) Dr. Kovalcik's
diagnostic impressions with respect toi\kwere substance abuse and adjustment
disorder with depressed mood. (TR at 685.)

On May 21, 2010, Menachem Kasd&ul.D., a non-examining psychologist,

completed a Psychiatric Review Technigegarding Bonner. (® at 686-699.) Dr.
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Kasdan opined that Plaintiff's impairmemisre not severe, lead only a mild degree
of functional limitation and no mental RFC limitatidd.

In November 2011 Dr. Barbara Scolnick, a non-examining physician,
completed a physical residual functionalaeipy assessment. Rlat 107-108.) After
reviewing the record, Dr. Scolnick opohéhat Plaintiff could lift/carry 20 pounds
occasionally and 10 pounds frequently; stand/or walk for 4 hours; sit about 6
hours in an 8-hour workday; unlimited guand/or pull unless otherwise limited;
occasionally climb ramps/stairs, balanstop, kneelgrouch and crawl; and never
climb ladders, ropes or scaffoldd.

In January of 2012 Dr. Robin Tappanother non-examining physician, agreed
with Dr. Scolnick’s assessment. (TR at 134-136.)

Ill. THE STANDARD OF REVIEW

Title 42 U.S.C. § 405(g) prodes, in relevant part:

Any individual, after any final decision of the
Commissioner of Social Seatyr made after a hearing to
which he was a partyrespective of the amount in
controversy, may obtain awiew of such decision by a
civil action commenced withisixty days after the mailing

to him of notice of such decision or within such further
time as the Commissioner of Salcbecurity may allow . .

.. The court shall have powtr enter, upon the pleadings
and transcript of the record, a judgment affirming,
modifying, or reversing the decision of the Commissioner
of Social Security, with arvithout remanding the cause for
a rehearing. The findings of the Commissioner of Social

14



Security as to any fact,stipported by substantial evidence,
shall be conclusive . . ..

The court’s role in reviewing a decision of the Commissioner under this statute is

circumscribed:

We must uphold a denial of social security disability
benefits unless ‘the Secretary has committed a legal or
factual error in evaluating a particular clairBullivan v.
Hudson 490 U.S. 877, 885, 109 6t. 2248, 2254, 104 L.
Ed. 2d 941 (1989). The Secretary’s findings of fact are
conclusive if supportethy substantial evidenc&ee4d?2
U.S.C. 8§ 405(g)see also Richardson v. Perald92 U.S.
389, 401, 91 S. Ct. 1420, 1427, 28 L. Ed. 2d 842 (1971).

Manso-Pizarro v. Secretary of Health & Human Sef®&F.3d 15, 16 (1st Cir. 1996);
Hill v. Colvin, No. CIV.A. 13-11497-DJC, 2015 WL 132658,*2 (D. Mass. Jan. 9,

2015).

The Supreme Court has defined “substmevidence” to mean “more than a
mere scintilla. It means such relevant evidence as a rddsanisd might accept as
adequate to suppax conclusion.”Richardson v. Peraleg02 U.S. 389, 401 (1971)
(quotingConsolidated Edison Co. v. NLRBO5 U.S. 197, 229 (1938pee Irlanda
Ortiz v. Secretary of Health & Human Sengb5 F.2d 765, 769 (1st Cir. 1991). It has
been explained that:

In reviewing the record forubstantial evidence, we are to

keep in mind that ‘issues ofedibility and the drawing of

permissible inference from ewadtiary facts are the prime
responsibility of the Secretar The Secretary may (and,

15



under his regulations, must) take medical evidence. But the
resolution of conflicts in thevidence and the determination

of the ultimate question of disability is for him, not for the
doctors or for the courts. We must uphold the Secretary’s
findings in this case if a reasonable mind, reviewing the
record as a whole, could accépats adequate to support his
conclusion.

Lizotte v. Secretary of Health & Human Serné&4 F.2d 127, 128 (1st Cir. 1981)
(quotingRodriguez v. Secretary of Health & Human Se®47 F.2d 218, 222 (1st
Cir.1981)). In other words, if suppodtby substantial evidence, the Commissioner’s
decision must be upheld even if the evidence could also arguably admit to a different
interpretation and resulbee Ward v. Commissioner of Social S&cl F.3d 652, 655
(1st Cir. 2000);Nguyen v. Chaterl72 F.3d 31, 35 (1st Cir. 1999) (per curiam);
Viveirosv. AstrugNo. CIV.A. 10-11405-JGD, 2012 WL 603578, at*5 (D. Mass. Feb.
23, 2012). Finally,

Even in the presence of stdstial evidence, however, the

Court may review conclusions of laBlessinger v. Sec'y

of Health & Human Servs835 F.2d 937, 939 (1st Cir.

1987) (per curiam) (citinghompson v. Harris504 F.

Supp. 653, 654 [(D. Mass.198Q)8nd invalidate findings

of fact that are ‘derived by ignoring evidence, misapplying

the law, or judging matters entrusted to expeNglyen v.

Chater, 172 F.3d 31, 35 (1st Cir. 1999) (per curiam).
Musto v. Haltey 135 F. Supp. 2d 220, 225 (D. Mass. 20&RDshi v. Comm'r of Soc.
Sec, No. 14-10705-JGD, 2015 WL 6454798, at *5 (D. Mass. Oct. 26, 2015).

V. DISCUSSION
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In order to qualify for SSI benefits, a af@nt must prove that he/she is unable
“to engage in any substaritgainful activity by reason afny medically determinable
physical or mental impairment which canéxgected to result in death or which has
lasted or can be expected to last for a continuous period of not less than twelve
months.” Title 42 U.S.C. § 1382¢(a)(3)(A0 C.F.R. § 416.905. In making the
decision to deny Plaintiff's request fdrsability benefits, the ALJ conducted the
familiar five step evaluation processdetermine whether an adult is disabl&ke
20 C.F.R. 8§416.920(aroodermote v. Secretarytldéalth & Human Servs690 F.2d
5, 6-7 (1st Cir. 1982)eiga v. Colvin5 F. Supp. 3d 169, 175 (D. Mass. 2014). The
ALJ concluded that: 1) Bonnéled an application fioSSI benefits on May 4, 2011;
2) Bonner had not engad in substantial gainful aciiy since January 25, 2011, the
alleged onset d&te3) Bonner had severe impairnis, to wit, degenerative disc
disease of the lumbar spingh status post spinal fumi, bilateral knee degenerative
joint disease with status post bilateral arthroscopies; 4) Bonner did not have an
Impairment or combination of impairmert&t met or medicallgqualed the severity

of one of the listed impairments in 20FR. Part 404, Subpart P, Appendix 1; 5)

4

Bonner stated that he worked in 2010-2011 as a self-employed landscaper and had
undeclared earnings. (TR at 29.)
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Bonner retained the followg residual functional capacityonly through June 20,
2012, an RFC to perform light work excéyat could sit for six hours in an eight hour
day, could stand for four hours in an eight hour day and could walk for four hours in
an eight hour day, couldt and carry 10 pounds freqo#y, lift and carry 20 pounds
occasionally, could occasionally climb ssaand ramps, could occasionally perform
balancing, stooping, crouching, kneelimglarawling, but could never climb ropes,
ladders and scaffolds. A&é July 1, 2012, an RFC to perform sedentary work except
he could sit for two hours at one time foto#al of six hours iran eight hour day,
would need a sit/stand option every two haund thus two or three times a day would
have to stand for approximately 3 minute®,ld stand for one hour but for three-four
hours in an eight hour day and could wialkone hour time but could do so for three-
four hours in an eight hour workdayoudd frequently lift and carry less than 10
pounds and could occasionally lift andrgalO pounds, could occasionally climb
stairs and ramps, but caulnever climb ropes, ladoe and scaffolds, could
occasionally perform balama, stooping, crouching, kniegy, and crawling, required

a cane to walk, could occasionally reachiramtally with his left upper extremity,

could occasionally perform gross manipulation with his left upper extremity, and

5

A Social Security claimant’s residual furantial capacity (“RFC”) is “an assessment of an
individual’s ability to do sustained work-related piogs and mental activities in a work setting on
a regular continuing basis,” despite his/hmamtal and physical limitations. SSR 96-8p, 1996 WL
374184, at *1 (S.S.A. July 2, 1996ge20 C.F.R. 88 416.920(e) and 416.945.
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could never use his right lower extremfity pushing or pulling; 6) Bonner could not
perform any past relevant work; 7) considering Bonner’'s age, education, work
experience, and RFC, there are jobs @xadt in significant numbers in the national
economy that he can perform; 8) Bonhas not been under disability from January
25, 2011through May 31, 2013, the datéhaf ALJ’s decision. (TR at 29-40.)

Bonner takes issue withdéhALJ’s decision in several respects. First, he
contends that the ALJ made anpiroper RFC finding sed on an improper
credibility determination. (#19 at 14.) e&nd, the ALJ is said to have made an
improper RFC finding that Bonner could do ligiork. (#19 at 18.) Third, Plaintiff
complains that the ALJ failed to providesaplate findings for rejecting his subjective
symptomsld. Lastly, Bonner argues that the hyipetical questions to the vocation
expert were legally flawed. (#19 at 19.)aiAtiff's points will beaddressed seriatim.

A. Plaintiff's Credibility

ALJ Teehan concluded that Plaintiff'statements concerning the intensity,
persistence and limiting effects of [hisjnsgtoms are not entirely credible.” (TR at
32.) While Bonner argues this findingrist supported by substantial evidence, his
contention is not persuasive.

“[T]he ALJ was not required to edit [the claimant’s] testimony Del Rosario

v. Colvin No. 13-30017, 2014 WL 1338153, at T7.(Mass. Mar. 31, 2014) (citing
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Bianchi v. Sec'y of Health and Human Serv&4 F.2d 44, 45 (1st Cir.1985)
(recognizing the established principle thhe ALJ “is not required to take the
claimant’s assertions @iain at face value.”))Tozier v. AstrueNo. 12-10359, 2013
WL 1282371, at *4 (D. Mass. Mar. 28, 2013gtreault v. Astrue865 F. Supp. 2d
116, 126 (D. Mass. 2012) (an ALJ “is entitleddisbelieve subjective complaints of
disabling pain in the face of contrary dieal evidence.”). “The First Circuit has
noted that complaints of pain need nopbecisely corroborated by objective findings,
but they must be consistent with medical finding3ttiz v. Comm'r of Soc. Se8l
F. Supp. 3d 118, 126 (D. Mass. 2015) (ingcitation and quotation marks omitted).
The regulations require that a decisiregarding credibility be supported by

evidence:

The reasons for the credibility finding must be grounded in

the evidence and articulateid the determination or

decision . . ..

The determination or decisiomust contain specific reasons

for the finding on credibilitysupported by the evidence in

the case record, and mustddficiently specific to make

clear to the individual and #ny subsequent reviewers the

weight the adjudicator gave to the individual’s statements

and the reasons for that weight.
SSR 96-7p, 1996 WL 374186, at *&even factors are to be considered by an ALJ:

(1) the claimant’s daily activitge (2) the location, duration,

frequency, and intensity ofehpain; (3) precipitating and
aggravating factors; (4) thgte, dosage, effectiveness and
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side effects of any medicatitaken to alleviate the pain or
other symptoms; (5) treatment, other than medication,
received for relief of pain; {Gany other measures used to
relieve pain or other symptoms; and (7) any other factors
relating to claimant’s funadnal limitations and restrictions
attributable to pairSeqd Avery v. Sec’y of Health & Human
Servs, 797 F.2d 19, 22 (1st Cir. 1986)]; 20 C.F.R. 88
404.1529(c)(3)(i)-(vii).

Cookson v. Colvin-F. Supp. 3d—, 2015 WL 4006172, at *10 (D. R.I. July 1, 2015).
While the ALJ is requiretb consider all of th&veryfactors, “an ALJ is not required
to discuss every factor in its decisiorgilvia v. Colvin No. 13-11681, 2014 WL
4772210, at *6 (D. Mass. Sept. 22, 201Bpshi v. Colvin 95 F. Supp. 3d 138, 146
(D. Mass. 2015). At bottom,
The Court may overturn an ALJ's credibility
determinationonly when it concludes that the ALJ has
ignored evidence, misapplied the law or judged medical
matters that should be left &xperts. The Court may also
remand cases when the ALJ has provided insufficient
explanations for findings or bdailed to consider relevant
evidence.
Silvia, 2014 WL 4772210, at *7 (emphasis added).
Atthe outset, ALJ Teehan noted the credibility finding was based upon “the
entire case record” (TR at 32); his review of Bonner’'s medical history and testimony
was detailed and extensi@R at 26-29.) Considering the medical evidence, while

none of Bonner’s treating physns offered opinions as his residual functional

capacity, their notes repeatedly descRiantiff's conditions as “mild.” $ege.q.,
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TR at 887, 889, 891.) The ALJ gave ‘@entiary weight” to Dr. Pyackevich’s
opinion that Plaintiff's ondition worsened during the summer of 2012 (TR at 870-
890), and so included additional functionalitiaions in his RFC as of July 1, 2012
(TR at 31) and the second hypothetical to the vocationalrexgd®k at 87-88.)
Bonner was yet found to be @dpe of performing sedentary work. ALJ Teehan also
gave weight to Dr. Bhattacharjee’s statett@at it was unclear with regard to the
dragging of Plaintiff's right foot whethereie was a lack of effort on Plaintiff's part
suggesting possible malingerihdTR at 897.) The opinions of non-examining
physicians support the ALJ’s credibilitytdemination in that none found Bonner to
be disabled. Plaintiff's day-to-day medtions appear to be ibuprofen and madtrin
and while the record shows that Bonnet dlitend physical therapy sessions off and
on, he doubted their efficacy.

There is not an extensive amount ofgemal information about Bonner in the
record, but the ALJ did review Plaintifftestimony. It was noted in the decision

Bonner stated he did nobsgt his snow shoveling worklescribed by the vocational

6

Plaintiff complains that, in fact, no doctasrecluded that he was malingering. (#17.) That
is true, but no doctor specifically ruled out the possibility either. After all the neurological testing
was done, Dr. Pyatkevich still conded, as Dr. Bhattacharjee had, tifijlhe exact etiology of the
weakness and loss of sensation is not clear.” (TR at 882.)

7

Ibuprofen is the generic name while motrithe brand name for the same NSAID, but both
terms are referenced in the medical records.

22



expert as a job of heavy exertional le(ER at 85-86), until January or February of
2011. (TR at 29.) Since Plaintiff claimedtave been disabled since January 1, 2005
when applying for SSI (TR at 219), the fadtthe was working at a heavy exertional
job in January/February of 2011 could certainly be viewed as implicating his
credibility. ALJ Teehan noted that Bonnesited with his children at least twice a
week in Dorchester and that he hadrattd his son’s football games, he can use
public transportation, and that he is capable of performing some lifting, sitting,
standing and walking. (TR at 32.)

While Plaintiff argues that the ALJ ditbt review the entire record, “the ALJ
Is not required to discuss every piece of ewick in the record vém making his or her
decision.”"Nadeau v. ColvinNo. CIV.A. 14-10160-FDS, 2015 WL 1308916, at *11
(D. Mass. Mar. 24, 2015) (citirfgantiago v. Secretary of Health and Human Seryices
46 F.3d 1114 (1st Cir.1995) asdusa v. Astryg83 F. Supp. 2d 226, 234 (D. Mass.
2011)). ALJ Teehan was sufficiently sdexin analyzing tle whole record and
providing justification for his findings. Those findings are supported by substantial
evidence. The ALJ was well within his province in finding Bonner not entirely
credible with respect to the intensitgersistence, and limmg effects of his
symptoms. There is no error.

B. Improper RFC
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In Plaintiff's view, ALJ Teehan’s detmination that he was able to do light
work through June 30, 2012, was contraoythe opinion of Dr. Tapper and,
consequently, had to be the result of thedAlown interpretation of raw medical data.
Bonner’s position is unavailing.

The ALJ did not improperly interpretwamedical data. To the contrary, in
concluding that Plaintiff had the ability to perform light work through June 30, 2012,
ALJ Teehanincorporat the identical specific functnal limitations into his RFC that
Dr. Tanner incorporated into his evaluatidbo(mparelR at 31 with TR at134-136.)
Those same precise functional limitatiovere included in the hypothetical question
posed to the vocational expert at the adstiative hearing. (TR at 86.) It was after
taking into account Bonner’s daled functional limitationghat the vocational expert
testified there were certain jobs in siggant numbers in the economy that Plaintiff
could perform. (TR at 86-87.) The DOT rating for the identified jobs was lidht.

Further, both Dr. Tapper (TR at137dDr. Scolnick (TR at 109) opin&that
Plaintiff was limited to sedentary work. &vassuming for the lsaof argument that
ALJ Teehan erred in finding that Bonn@udd do light work for a period of time, if
the ALJ had found Plaintiff to be limited sedentary work for the entire period from

January 25, 2011 through May 31, 2013,dt# would not have been under a

None of Plaintiff's treating physicians provided an RFC.
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disability as defined in the Social Securigt. The vocational expert identified a
significant number of jobs that Plaintiff could perform even with a more restrictive
RFC. (TR at 87-89.) To the extent thewas error here, it was harmless as the
outcome would remain the sariféard v. Comm’r of Soc. Se211 F.3d 652, 656 (1st
Cir. 2000) (“a remand is not essential if it will amount to no more than an empty
exercise”);Martinez-Lopez v. Colvirb4 F. Supp. 3d 122, 135 (D. Mass. 2014).
C. Rejection of Subjective Symptoms

Bonner’s third challenge to the ALJ’s decision is brief, and largely a reiteration
of the first. It is argued that the AL'never discussed the Plaintiff's testimony
regarding pain and other symptoms, witle minimum specificity required by the
regulations and case law.” For the @#s stated under subsection A, Plaintiff's
contention is without merit.

D. Flawed Hypothetical Questions

Lastly, Bonner complains that the ALJ did not incorporate his mental
impairments, i.e., adjustment disorder antistance abuse disorder in remission, into
the hypothetical questions posed to the vocaiiexpert at the administrative hearing.
The short answer is thdtaving failed to object during the administrative hearing,
Plaintiff has waived this argumerffee Soto-Cedeno v. Asty@80 F. App'x 1, 4 (1st

Cir. 2010) (per curiam) (“If there was errothow the ALJ proceestl, then, [plaintiff]
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has waived the defect."Mills v. Apfe| 244 F.3d 1, 8 (1st Cir. 2001) (objections not
presented to the ALJ are waiyedn this case, as iNlills, had the objection been
made to the ALJ at the reiant time, in this instancguring the questioning of the
vocational expert at the adnistrative hearing, and had the ALJ agreed with the
objection, the ALJ could have posee tiypothetical questions Bonner now claims
could have made a differencethre vocational expert’s opinion.

Even assumingrguendgthat this argument has not been waived, it is without
merit. Mental limitations played a de nmms role in this case. As noted by the
Acting Commissioner, Bonner listed no mem@hditions when applying for benefits
(TR at 263) and qualified complaints about his mental health as being “not
significant” when he was interviewed by.[ovalcik. (TR at 682.) In Dr. Kasdan’s
opinion, Plaintiff's impairments were na&evere, he had only a mild degree of
functional limitation and no mental RFC lit@tion. (TR at 686-699.) When asked by
the ALJ why he felt he was disabled frgrarforming any work, Plaintiff testified
about his difficulties in sitting, standing@carrying objects. { at 57-60.) Bonner
offered no testimony about amental limitations at the administrative hearing. (TR
at50-84.) The ALJ’s findings that Plaiifitt mental impairments “do not cause more
than minimal limitations” on his “ability tperform basic mental work activities” (TR

at 25) and that those mental impairmemes‘nonsevere” (TR at 26) stand undisputed.

26



The ALJ did not err in posing hypothetiaaliestions to the vocational expert that
included only those limitations incorporated in his RFC findidbwghi 95 F. Supp.3d
at 149;0rtiz, 81 F. Supp.3d at 128.

V. CONCLUSION AND ORDER

For all the reasons stated, it is ORDHR#hat Plaintiff's Motion to Reverse
or Remand the Decision of the Actifgommissioner of the Social Security
Administration (#18) be, and the sarhereby is DENIED. It is FURTHER
ORDERED that Defendant’s Motion taffikm the Commissioner (#21) be, and the
same hereby is, ALLOWED. Judgmt shall enter for Defendant.

/s/ M. Page Kelley

M. Page Kelley
United States Magistrate Judge

December 17, 2015.
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