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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

DANIEL E. SULLIVAN, I,
Plaintiff,
14ev-14299ADB

V.

CAITLIN E. FLAHERTY, et al,

L R . T

Defendants.

MEMORANDUM AND ORDER

March27, 2015
BURROUGHS, D.J.
l. Introduction
Plaintiff Daniel E. Sullivan, 11l (“Mr. Sullivan”) filed this actiopro se against 16
Defendants: Caitlin E. Flaherty (“Ms. Flaherty”), Mr. Sullivan’s forrgelfriend; 13 police
officers of the Marshfield Police Department, all in both their official add/idual capacities;

the Marshfield Police Department, under the doctrine of respondeat superior; doavihef

Marshfield, under the doctrine of respondeat superior. Before the Cousoamtions to

dismissfiled by (1) the police officers, the Marshfield Police Department, and the Town of
Marshfield (collectively, théMarshfield Defendants”) [ECF No. 7], and (2) Ms. Flaherty [ECF
No. 12]. For the reasons explained in this Memorandum and @nddvjarshfield Defendants’

motion to dismiss ISRANTED; Ms. Flaherty’s motion to dismiss GRANTED IN PART

AND DENIED IN PART; andMr. Sullivan’s complaint iPISMISSEDin its entirety.

Il. Summary of Relevant Factual Allegations
This case stems from Mr. Sullivan’s two arrests and his prosecution, ridatpaviction

of charges of violating a restraining order and criminal harassment of derf, all of which
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occurred in 2011. Mr. Sullivan’s complaint [ECF No. 1] includes the following factual
allegations, which the Court accepts as true for purposes of a motion to dismiss.

On December 11, 2010, Ms. Flaherty requestedecelved a permanent restraining
order against Mr. Sullivanid. p. 5, 1 1.} In support of the restraining order, Ms. Flaherty
signed a written statement under penalties of perjldypp. 5-6, T 2.] Mr. Sullivan alleges that
Ms. Flaherty made various false statements therginpp. 6-7, 1 3.]

Later on December 11, 2010, Defendant Officer Todd Goodwin (“Officer Goodwin”)
interviewed Mr. Sullivan at the Marshfield Police Station and served him witleskr@ining
order. [d. pp. 620.] Defendant Detective Kimberly Jones (“Detective Jones”) also participated
in the interview. [d.] Following the interview, on December 11, 2010, Officer Goodwin and
Detective Jones submitted a policeadplld. p. 20, T 4.] Mr. Sullivan alleges that Officer
Goodwin and Detective Jones made various false statements in the police Iekgapt.40-21, |
4.]

On April 9, 2011, Ms. Flaherty reported to the police that she found a gift with an
unsigned letter in her mail that she believed to be from Mr. Sullilémp.[21, § 1.] At the same
time, she reported two prior incidents that she also believed to be connected tdivémSal
car fire in her driveway and a box of chocolates that was left in &igmnith an unsigned card
on Valentine’s Day.lfl. p. 22, 1 2.]

The next day, oApril 10, 2011, Ms. Flaherty filed affidavit alleging that Mr. Sullivan
violated the restraining order and was harassing liep.[22, 1 4.] Mr. Sullivan alleges thaeth

affidavit included various false statementd. pp. 22-23, 1 6.]

! Page numbers are provided becaus@#nagrapmumbering in Mr. Sullivan’s complaint re-
starts multiple times.



On April 10, 2011, Defendant Sergeant Kevin Morris (“Sergeant Morris”) filed an
application for a criminal complaint charging Mr. Sullivan with violating the agstig order
and crimindharassment.d. p. 23, 1 7.] Mr. Sullivan alleges that the complaint included various
false statements by Sergeant Morris and Ms. Flahddtypp. 23-24, § 7.] Later on April 10,

2011, Sergeant Morris arrested Mr. Sullivad. p. 24, 1 8.]

On Decembr 4, 2011, another criminal complaint was issued charging Mr. Sullivan with
violating the restraining order and criminal harassméshtpp. 24-25, { 1.] Mr. Sullivan alleges
that the complaint included various false statements by Defendant Patrolman T@teathy
(“Patrolman Cleary”) and Ms. Flahertyd[] Later on December 4, 2011, Sergeant Morris
arrested Mr. Sullivanld. p. 25, 1 2.]

On December 8, 2011, Mr. Sullivan was tried in Plymouth District Court on charges of
violating the restraining ordend criminal harassmentd[ p. 26, 1 1.] Defendants Ms. Flaherty,
Officer Goodwin, Detective Jones, and Officer Morris all testified agddnsSullivan, and Mr.
Sullivan alleges that they all made various false statements in their testitaopy. [26-30.]

Mr. Sullivan was convicted at the close of the trilg. pp. 29-30, 1 42.]

On December 9, 2011, Mr. Sullivan was sentenced to 2 %2 years in the Plymouth House
of Correction, with 6 months to serve, 2 Y years of supervised probation, with arneebr
mental evaluation, court-ordered batterer’s intervention, victim/witnesssment, probation
fee and surcharge, and other fines and fégsp| 30, 1 43.]

On December 8, 2014, Mr. Sullivan filed a complaint in this Court. He brings five counts
for alleged violations of 42 U.S.C. § 1983 (“Section 1983"), which are captioned “Arrest”
(Count I), “Detention and Confinement” (Count Il), “Strip Search” (Count ‘i@jnspiracy”

(Count IV), and “Refusing or Neglecting to Prevent” (Count V). Mr. Sullivangs eight



additional claims under Massachusetts law for Malicious Prosecution (Couiaicious
Abuse of Process (Count VII), Violation of Massasétts Civil Rights Ac{Count VIIl),2 False
Arrest and False Imprisonment (Count 1X), Conspiracy (CxQnintentional Infliction of
Emotional Distress (Count XI), Negligence (Count Xll), and Negligetictidn of Emotional
Distress (Count XII}

Both motions to dismiss submit that Mr. Sullivan’s claims are barred under theadybpli

statutes of lintations and under the Supreme Court’s decision in Heck v. Humphrey, 512 U.S.

477 (1994). The Marshfield Defendants additionally argue that certain counts mushizsed
under various provisions of the Massachusetts Tort Claims Act, G.L. c. 258. M=t¥lah
separately argues that she is entitled to dismissal and attorney’s feesnpto the
Massachusetts arILAPP statute, G.L. c. 231, § 59H.
II. Discussion

A. Legal Standard — Motion to Dismiss

On a motion to dismiss for failure to state a clamnsuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedu¢d&rule 12(b)(6)"), the Court accepts as true all welkaded
facts in the light most favorable to the plaintiff and draws all reasonable ioésréom those

facts in favor of the plaintif United States ex rel. Hutcheson v. Blackstone Med., Inc., 647 F.3d

377, 384 (1st Cir. 2011Although cetailed factual allegations are not required to survive a

motion to dismiss, “more than labels and conclusions” are required. Bell Atl. Corp. v.Blwyom

2The Court construes Count VIII as a claim under G.L. c. 12, 8§ 11H, 111 (the complsithtdist
statute as G.L. c. 2, 88 1P, sections thare unrelated to Mr. Sullivan’s claims).

3 Although Mr. Sullivan does not clearly delineate which counts are assediedtaghich
Defendants, consistent with the briefing of these motions, the Coudondtrue all of the counts to be
asserted agaihthe Marshfield Defendants, and CountsXlladditionally to be asserted against Ms.
Flaherty.



550 U.S. 544, 555 (2007). A “formulaic recitation of the elements of a cause of action” is not
enoughld. The facts alleged must “raise a right to relief above the speculative liekéilie
plaintiff must “nudge[] [the] claims across the line froomceivable to plausible,” or the claims
will be dismissedld. at 570.In this case, the Court construes Mr. Sullivan’s complaint liberally

because it waslled pro seSeeErickson v. Pardus, 551 U.S. 89, 94 (2007).

B. Count 11l , Alleging a “Strip Search,” Fails to State a Claim UnderElorence
v. Board of Chosen Freeholders of County of Burlington

Mr. Sullivan allegesn Count Il (“Violations of 42 U.S.C. 1983: Strip Searctiiat his
constitutionakights were violated because he was “subjected in thedeiynmHouse of

Correction to a strip search of his body.” [ECF No. 1, Count IIl.] In Florence vdRgahosen

Freeholders of County of Burlington, the Supreme Court held that due to correctionalsoffic

“significant interest in conducting a thorough search as a standard part oakeepracess,”

132 S. Ct. 1510, 1518 (2012), a mandatory, unclothed search of all arriving detainees at a
correctonal facility, without reasonable suspicion, does not violate the Fourth or Fourteenth
Amendments, id. at 1523. Mr. Sullivan’s allegation that a “strip search” was condudtetenc

no facts to suggest that the alleged search went beyond what the Suprenex@easly

permitted inFlorence An additional problem requiring dismissal of Count Ill is that there is no

suggestion in the complaint that any named Defendant was involved in any way ingee alle
“strip search.” Count Il is therefol@lSMISSEDwith prejudice pursuant to Rule b}(6) for

failure to state a claim.



C. Counts I, II, IV, and V are Barred by the “Favorable Termination” Rule of
Heck v. Humphrey

Mr. Sullivan’s remaining claims under Section 1983 are barred by the “favorable

termination” rule oHeck v. Humphrey, 512 U.S. 477 (1994). Under this rule,

in order to recover damages for allegedly unconstitutional conviction or
imprisonment, or for otheharm caused by actions whose unlawfulness would
render a conviction or sentence invakd8 1983 plaintiff must prove that the
conviction or sentence has been reversed on direct appeal, expunged by executive
order, declared invalid by a state tribunal authorized to make such determination,
or called into question by a federal court’s issuance of a writ of habgasca8

U.S.C. 8§ 2254. A claim for damages bearing that relationship to a conviction or
sentence that ha®t been so invalidated is not cognizable under § 1983.

Id. at 486-87. In other words, “[C]ivil rights claims do not accrue unless the litigaobit@sed
a ‘favorable termination’ of the underlying conviction, parole, disciplinarpadair condition of

confinement.’Batavitchene v. O'Ma¢y, Civ. No. 13-10729, 2013 WL 1682376, at *4 (D. Mass.

Apr. 16, 2013).

Following a trial, Mr. Sullivan was convicted of violating a restraining oeshet
criminally harassing Ms. Flaherty. [ECF No. 1, pp. 29-30, 1 42.] There is no alledetidvirt
Sullivan has obtained a favorable termination of his conviction by way of reversapeal @r
otherwise. Indeed, Mr. Sullivan asserts in his Opposition brief that his appeal ohthetion is
currently “in process” in state court. [ECF No. 14, at 5.]

With the exception of his “strip search” claiwhich fails to state a claim for the reasons
explained in the previous section, the rest of Mr. Sullivan’s Section 1983 claisiscatbat if
Mr. Sullivan were to prevalil, this “would necessarily imply the invalidity ofdaisviction.”

Heck 512 U.S. at 487. Mr. Sullivan claims that his former girlfriend and various policeistfi

4 Mr. Sullivan argues, “Since a timely Appeal was filed, the Statute of Lionatioes not expire
and damages accrue or toll for 1 year beyond the time the Appeal is adjddiffaCF No. 14, at 5.] He
does not cite any authority for this propositioneTourt notes that its ruling is based on_the Heok
and therefore not reach the statute of limitations issue.

6



conspired against hinthat they made false statements in support of criminal complaints
charging him with violating a restraining order amoninal harassment; antdat,based upon
these false statementkeyunconstitutionally arrested, prosecuted, and convicted him. Mr.
Sullivan does not claim that his arrest was unlawful in the sense that it was withattant and
without probable cause. Rather, his Section 1983 claims—including his arrest and detention
claims—are predicated on the allegedly falllegations made against hwhich culminated in
his conviction.

Under these alleged facts, Mr. Sullivan’s Section 1983 claims have moeddzecause

his conviction has not been invalidat&geCalereColon v. Betancourt-Lebron, 68 F.3d 1, 4

(st Cir. 1995) (unddfleck Section 1983 claims arising from arrests pursuaatviarrant
predicated on false allegations by undercover officer and informant “did naeaaatil their
respective criminal prosecutions ended in acquijtafsccordingly, Counts |, Il, IV, and V are
DISMISSEDwith prejudice

D. State Law Claims

Federal jurisdiction in this action rests on Mr. Sullivan’s Section 1983 cl&mants 4
V). See28 U.S.C. § 1331 (“The district court shall have original jurisdiction of all civibasti
arising under the Constitution, laws, or treaties of the United States.”). Goviate all
dismissed for the reasons explained above. Thet@eualines to exercise supplemental
jurisdiction over any remaining state law claims pursuant to 28 U.S.C. § 1367(agt(dtrts

“may decline to exercise supplemental jurisdiction . . . if . . . the district caudismissed all

claims over whicht has original jurisdiction”)SeeFaust v. Coakley, Civ. No. 07-11209, 2008
WL 190769, at *5 (D. Mass. Jan. 8, 2008) (dismissing Section 1983 claim for failure to state a

claim and declining to extend pendent jurisdiction over remaining state law x;lagaslso



United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 726 (19§8) endent jurisdiction is a

doctrine of discretion, not of plaintiff's right. . . . Needless decisions of statehlawidsbe
avoided both as a matter of comity and to prtamostice between the parties . . . . Certainly, if
the federal dims are dismissed before trial,.the state claims should be dismissed as t)ell.
Therefore, the remaining counts &EMISSEDwithout prejudice to whatever right Mr.
Sullivan may have to puns these claims in state court.

E. Ms. Flaherty’s Request for Legal Fees and Expenses Pursuant to the
Massachusetts AniSLAPP Statute

Ms. Flaherty’s motion to dismigsursuant to Rule 1B§(6)is GRANTED for the reasons
explained above. However, her request for attorney’s fees and costs pursuasgdaohvsetts’
Strategic Litigation Against Public Participation (“a®iLAPP”) statute, G.L. c. 231, § 59H, is
DENIED without prejudice.

The antiSLAPP statuteWas enacted by the Legislature to prevadquick remedy for
those citizens targeted by frivolous lawsuits based on their governmertdrpegjtactivities.”

Kobrin v. Gastfriend, 443 Mass. 327, 331 (2005). SLAPP suits target people for “reporting

violations of law,” among other petitioning activiti&®uracraft Corp. v. Holmes Products Corp.,

427 Mass. 156, 161 (1998). Ms. Flaherty argues that this is a SLAPP suit because¢hassasd
of action alleged against her are based upon her reporting of violations of lavhtaffdayits
and judical testimony. [ECF No.2-1, at 10.]

Ms. Flaherty may well be correct in her assessment that Mr. Sullivan’s @geirsst her
amount to a SLAPP suit, but this, too, is more properly addressed in the statend@irtf

the dismissal of all thiederal law claimsThus, Ms. Flaherty’s motion for attorney’s fees and



costs pursuant to trent-SLAPP statute iPENIED without prejudice to her right to pursue this
remedy in state cou(if Mr. Sullivan pursues his remaining claims in state Qourt
V. Conclusion

For the above reasons, the Marshfield Defendants’ motion to Dismiss [ECF No. 7] is

GRANTED, and Ms. Flaherty’'s motion to dismiss [ECF No. 1ZBRANTED IN PART AND

DENIED IN PART. Mr. Sullivan’s complaint iDISMISSEDin its entirety.The Section 1983

claims Counts 1V) are dismissed with prejudic€hestate law claims (Counts \AIII) are
dismissedwithout prejudice. Ms. Flaherty’s request for legal fees and expenses pursuant to the
Massachusetts af8LAPP satuteis DENIED without prejudice.

SO ORDERED.

Dated: Marci27, 2015 /sl Allison D. Burroughs

ALLISON D. BURROUGHS
DISTRICT JUDGE

® This Courthistoricallyhas held that the arILAPP statute is a state procedural tool that is
unavailable under the Federal Rules of CRribcedureSeeStuborn Ltd. P’ship v. Bernstein, 245 F.
Supp. 2d 312, 316 (D. Mass. 2003); Baker v. Coxe, 940 F. Supp. 409, 417 (D. Mass. 1996); Turkowitz v.
Town of Provincetown, Civ. No. 10-10634, 2010 WL 5583119, at *2-*3 (D. Mass. Dec. 1, 2010); South
Middlesex Opportunity Council, Inc. v. Town of Framingham, Civ. No. 07-12018, 2008 WL 4595369, at
*8-*11 (D. Mass. Sept. 30, 2009)ynch v. HayesCiv. No. 07-10138, 2008 WL 2682692, at *1 (D.
Mass. June 30, 2008)1ore recentlyjn Godin v. Schencks, haver,the First Circuit held that Maine’s
ant-SLAPP statute is substantive and applies to state law claims in federab28urt3d 79, 92 (1st Cir.
2010).Thereatfter, irthe unpublished opinion &argantine v. Mechanics Coop. Badkidge Gorton
held,based on the logic @odinand the similarity of language between the Maine and Massachusetts
antFSLAPP statutes, that the MassachusettsSMPP statutdés also substantive and that its remedies
thusmaybe imposed in a federal court proceedidiy. No. 13-11132, 2013 WL 6211845, at *3 (D.
Mass. Nov. 26, 2013).aminclined to agree with Judge Gorton’s view of the law, but givetetied
uncertaintyand the fact that all of the federal claims have been dismissed, | dedleschtheissue
here.




