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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 14-144286A0

TRUSTIVO, LLC,
Plaintiff,

V.
ANTHEM, INC. f/k/a WELLPOINT, INC,

Defendant

OPINION AND ORDER
July 16, 2015

O'TOOLE, D.J.

Trustivo,LLC initially brought this action for breach of contraad related claimagainst
Anthem, Inc.in the Massachusetts Superior Court, stthem removedhe casen the basis of
diversity jurisdiction under 28 U.S.@.1332.Anthem has moved tdismissor staythis acton
and tocompelTrustivo tosubmit its claims t@rbitration

| Relevant Factual Background

In 2012 Trustivoand Anthem begamegotiatingor Trustivo to providdinancial services
to persons enrolled idAnthem-sponsoredneployeeassistancgrograns. Eventuallythe parties
agreed on the terms of a Master Services AgreemBt84") thatoutlined the general terms of
the parties’ relationshipfrhe MSA did not spell out any particular work to be done by Trustivo
but rather contemplated that a separate Statement of Work (“SOW”) would be &gsetting
forth what work Trustivo would perform on a particular project or projects. Both pastecuted

the MSA by causing electronic signatures to be affixed. Whetheot anySOW was agreed to

1 At the timeof the negotiations, Anthem was named WellPdimt, This Order refers to the
defendant as Anthem at all times for consistency.
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(one was apparently negotiated but never sigisea)matter of dispute that is not germane to the
present issue.

The executeISA contained aetailedarbitration clause providing that “all disputes that
arise from or relatéo this Agreement shall be decided exclusively by binding;appealable
arbitration in Marion County, Indiana under the JAMS Comprehensive Arbitration R(MSA
§ 16.2.1, at 5@"Binding Arbitration”) (dkt. no. 11).)

After the MSA was exetad, Anthem apparently had second thouglitsut a business
relationship with Trustivolt refused to go forward with an SOW and notified Trustivo that it
regarded the MSA to be “void.”

1. Questions of Arbitrability

There is astrong federal policy in favor of arbitratiooytthe “gateway” question whether
the parties had agreed to arbitrate a particular dispute is one faoutisto decide. Howsam v.

Dean Witter Reynolds, Inc., 537 U.S. 74,(@002) “[T]he court must resolve any issue that calls

into question the formation or applicability of the specific arbitration clausetparty seeks to

have the court enforceGranite Rock Co. v. Int'l Bd. of Teamsters561 U.S. 287, 297 (2010).

A courtshould regard the arbitration clause as severable from the contract withmivdppears
and consider whether, regardless of any dispute about the binding nature of that asatrahole,
the parties nonetheless agreed on arbitration as a meassloing such disputedd. at 299; se

alsoDialysis Access Center, LLC v. RMS Lifeline, In638 F.3d 367, 375-7AstCir. 2011).

In its Complaint, Trustivo alleges that the parties entered into a binding agreement that
comprised both the MSaxecuted by the parties and the unexecuted draft O&vhpl. | 65 at
16 (dkt. no. 11).) The arbitration clauseas notedjs included in the MSA. Anthem, while

disputing the binding force of the MSA as a whole, does not contest (indeed stands on) the



applicability of the arbitration clause to the parties’ dispute. There is ndayyaben, that the
parties agreed to the arbitration clause. Nor is there any question thatithe s#4 forth in
Trustivo’'s complaintarise from orrelate to” the MSA(SeeMSA § 16.2.1 at 50(dkt. no. 11).)
Counts 1, 2, and 4 seek to enforce what Trustivo says was the parties’ agreement;aleges 3
that Anthem made misrepresentations to Trustithe course of the negotiation of the agreement;
and Count 5 asserts that Anthem is liable under Massachusetts Gener@hagter 93A.
Trustivo’s position is not that the parties never agreed to arbitratigheir original
negotiations regarding the MSA, but rather that Anthem has, by its conduatdwi right to
insist on arbitration under the parties’ agreemdpically, “the arbitrator should decide
allegations of waiver, delay, or a like defetsarbitrability.”Howsam 537 U.Sat 8485 (internal

guotation marks and citation omittedgcordSleeper Farms v. Agway, In&06 F.3d 98, 103 (1st

Cir. 2007) (‘Waiver claims fall into this category of tisteold issues for the arbitrator . . . .”).
There is a limited exception to this principle. A party that initiates or participates in
litigation of otherwise arbitrable claims may be found to have waived arbit@ftitose claims

by its conductSee Marie v. Allied Home Mortgage Corp., 402 F.2d 12-14 (1st Cir. 2005).

Anthem did not initiate this litigation and promptly moved to compel arbitration. Tkis isa
therefore quite unlike cases where a party participating substantivatigation of a dispute

belatedlyclaimed the benefit ofraarbitration agreemen$ee e.g, JocaRoca Real Estate, LLC

v. Brennan, 772 F.3d 945, 948 (1st Cir. 2QRBnkin v. Allstate Ins. Co., 336 F.3d 8, 14t(Cir.

2003) Menorah Ins. Co., Ltd. v. INX Reinsurance Corp., 72 F.3d 218, 221(182Gir. 1995)

Unlike the parties found to have waived arbitration in those cases through litigatidact,
Anthem promptly moved for arbitration once this suit was brought. The conditions for ialjudic

finding of waiver are not present in this cagéietrer any noditigation conduct on Anthem'’s



part would justify a finding of a waiver of arbitration is a matter that can berpeelsia arbitration.
SeeSleeper Farm$06 F.3d at 103 (noting that waiver claims are to be determined in arbitration,
with the exception of waiver claims based on litigation activity).
1. Conclusion

For theforegoingreasonsAnthem’s Motionto Dismissor Stayand Compel Arbitration
(dkt. no. § is GRANTED. This action is STAYEDpending arbitrationto which the parties are
directed

It is SO ORDERED.

/sl George A. O'Toole, Jr.
United States District Judge




