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UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

CHARLENE CONNORS,
Petitioner,

Civil Action No.
14-14569-FDS

V.
MASSACHUSETTS PAROLE BOARD,

Respondent.

S N N N N N N N N N N

MEMORANDUM AND ORDER
ON PETITION FOR HABEAS CORPUS

SAYLOR, J.

This is an action bg state prisoner, currentbn parole, seeking a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. Petitioner Charlene Connors was convicted in Middlesex County
Superior Court on five counts of fiduciary embezzlement under Mass. Gen. Laws ch. 266,

8 57. She was sentenced to concurrent sapfithreeto six years in state prisan two counts,
and a concurrent teyear term of probation on and after her prison sententeea®maining
three counts. The Massachusetts Appeals Court affirmed her conviction and the Supreme
Judicial Court then denied her application for leave to obtaindugppellate review
(“ALOFAR").

Connorkasfiled a petition for habeas relief, contending that her conviction was
obtained in violation of her Fourteenth Amendment right to due process and her Sixth
Amendment right to trial by jurgn the grounds of insufficient evidence and improper jury

instructions. Respondent Massachusetts Parole Board has opposed her petition, cohénding t
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Connors has not demonstrated that the result of the decision was contrary to, or an uneeasonabl
application of, Supreme Court case law. For the following reasons, the petilibe dénied.

l. Backaround

A. Factual Backaground

Connors and eo-defendant, building contractor Peter DeGennaryeengaged in the
construction and improvement of residential homes through various business entities.
Commonwealth v. DeGennaro, 84 Mass. App. Ct. 420, 421 (2013). DeGennaro held himself out
as the president and manager of three companies associated with such pobjati22.

Conrors served as the bookkeeper for all three companies, as well asntlamager of one and
a signatory for the bank accounts of the other tibo.

The transactions that gave rise to Connors’s conviction involved arrangements with two
different home puiltasers.Seeid. at 422-25. Each customer provided a deposit check to
DeGennaro to go toward the construction of a new home, as well as additional adyameespa
pursuant to purchase and sale agreements presented to the purchasers by De&endaro.

The purchase and sagreements indicated that the payments would be held in esSeewd.

Rather than placing the money into a certified escrow account, DeGennardetefiesi
checks intachecking accounts maintained by two of his three busieesties. Seeid. Connors
had access to both accounts, and evidence established that she managed the finances and
paperwork oDeGennaro’snultiple entities Seeid. at 424, 434. During the period that
construction was supposed to be taking place, DeGennaro and Connors depleted the two
accounts by writing multiple checks payable to “themselves, ‘cash,’” other sigingties, and
other individuals.”ld. at 424. In both cases, the promised construction was never performed and

the deposits were not returnegeeid.



B. State Court Proceedings

On June 17, 2010, a Superior Court jury found both DeGennaro and Connors guilty of
five counts of fiduciary embezzlement under Mass. Gen. Laws ch. 266, § 57, one for each of the
deposits received from the home¢hasers.Seeid. at 425. The Commonwealth contended that
the purchase and sale agreements presented to both parties established DeSeniduoiary
within the meaning of the statute in that he became “an express trustee creatéddsuarent
in writing,” or ‘any person upon whom or to whom such a trust has developed or cdmhet”

428 (quoting Mass. Gen. Laws ch. 266, 8 57). Connors was prosecuted and convicted as a joint
venturer actively participating in the misappropriation of the deposited fe@&nnaro, 84
Mass. App. Ct. at 434.

In March 2013, Connors appealed her conviction to the Massachusetts Appeals Court.
Her appeal raised four claims: “(1) that the statute is inapplicable to the [changsatctions];

(2) that the evidence could not establish her as a trustee of those customers’; @putsdtisthe
judge’s instructions wrongly excluded the requirement of an intention of permapenation;
and (4) that the instructions trespassed into fact finding . Ld. 4t 434. Connors explicitly
contended that the trial judge’s instructions to the jury violated (1) her Folrt#@er@ndment
right to due process, because the instruction relieved the Commonwealth of its burdee to pr
every essential element beyond a reasonable doubt, and (2) her Sixth Amendmntriadjlty
jury, by usurping the jury’s role as fafirder. See Def. Br. on Appeal from Middlesex Div. of
the Superior Court Dept. at 34-35ommonwealth v. DeGennaro, 84 Mass. App. Ct. 420

(2013). She argued that her rights were violated when the tdggunstructed the jury that
DeGennaro was, in fact, acting as an agent in his relationship to the purchasdrat tedfirst

element would be met if the jury found he was acting as an aSesid.



C. Procedural Backqground

Connors filed the present petition on December 18, 2014. On March 27, 2015, the
Commonwealth movetb dismisghe petitionon the grounds that Connors had not exhausted her
state law remedies. On April 14, 2015, the Court denied that moktua parties then filed
briefs onthe merits.

[. Claimsfor Relief

Connorss claims for relief can be reduced to two basic contenti¢hsinsufficiency of
evidence an@2) improper jury instructions.

An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect to any
claim that was adjudicated on the merits in State court proceedingstheless
adjudication of the claim (1) resulted in a decision that was contrary to, or
involved an unreasonabdgplication of, clearly established Federal law, as
determined by the Supreme Court of the United Stat€®) oesulted in a

decision that was based on an unreasonable determination of the facts in light of
the evidence presented in the State court ediog

28 U.S.C. § 2254(d). The Supreme Court has elaborated upon and explained this standard. “[A]
statecourt decision can be ‘contrary to’ [the Supreme Court’s] clearly edtadisecedenin

two ways: First, . . .if the state court arrives atcanclusion opposite to that reached by this

Court on a question of lawSecond, a stateourt decision is also contrary to this Court's

precedent if the state court comits facts that are materially indistinguishable froralavant

Supreme Court precedent and arrives at a result opposite to Wdhsams v. Taylor, 529 U.S.

362, 405-06 (2000).

A. Sufficiency of the Evidence

Connordirst contends that th€ommonwealthdid not provide sufficient evidence to the
jury to establish her mental state for the alleged critignbezzlement requires a fraudulent

intent” Commonwealth v. Schmukler, 22 Mass. App. Ct. 432, 434 (1986). In order to prove the
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fraudulent intent redred for an embezzlement charge, the Government must prove “specific
intent to gain some undue advantagehy. an act or acts whichi¢fendant] took knowing them
to be wrongful and in violation of an affirmative dtityCommonwealth v. Garrity, 43 Mass.
App. Ct. 349, 357-58 (1986). Connors cites this standard in her brief, contending that knowledge
of wrongdoing is an essential element of the chargahatdhe Commonwealth did not
sufficiently prove that shimew she was partipiating in an embezzleme Specifically, she
contends that the Commonwealth produced no evidence that shetwaléyaware that the
funds she withdrew from the commercial bank account were supposed to be held in escrow.
With respect talaims ofinsufficient evidence, Massachusetts state courts apply a
standard subantially identicato the standard promulgated by the Supreme Coueickson v.
Virginia, 443 U.S. 307 (1979)In Jackson, the Court held that “the relevant question is whether,
after viewing the evidence in the light most favorable to the prosecatipmational trier of fact
could have found the essential elements of the crime beyond a reasonable Saailot. 4t 319.
In Massachusettsparts are directed taonsidemwhether “the evidence offered by the
Commonwealth, together with reasonable inferences therefrom, when viewedghtitadist
favorable to the Commonwealth, was sufficient to persuade a rational jury bey@sdatde
doubtof the existence of every element of the crime chargkthton v. Saba, 2016 WL
386225, at *4 (1st Cir. Feb. 1, 2016) (quot@gmmonwealth v. Lao, 443 Mass. 770, 779
(2005). Accordindy, in order to prevail on her petition, Connors must demonstratdtte
evidence, when viewed in the light most favorable to the Commonwealth, was insutbcient
persuade a rational jury beyond a reasonable doubt that she knopantigipatel in the
embezzlement.

Thatstandard is high, and the petition here does netineAmong other thingghe



recorddemonstrates that Connors was the “bookkeeper” of DeGennaro’s opeltiidons;
Connorswrote checks from DeGennaro’s business accountsttat€onnors wasit least in the
vicinity of the conversation in which DeGennaro told the Ghsifduat he was placing their

money in escrow See DeGennaro, 84 Mass. App. Ct. at 422. From tleaidence, a rational

jury could have found beyond a reasonable doubt that Connors knowingly participated in the
embezzlementShe has not demonstrated that the decision reached by the jury and affirmed by
the appellate court contradictelgarly establishe@upreme Court case lawherefore, she is

not entitled to habeas rel on her insufficiency oévidence claim.

B. Jury Instructions

Connors’ssecond grountbr relief is that thgury instructiors were improperShe
arguesn her petition that the trial judge “usurped the jury’s fact-finding role amevesl the
Commonwealth of its burden to prove every element beyond a reasonable doubt in violation of
Due Process.'Petr. Br. 18. She contends that the judge improperylenfindings of fact for
the jury in delivering the instructions and that in explaining what an “agéidijtiary,” and
“escrow” are, the judge concluded for the jury that BeGennaro was an agent and a fiduciary
and that the funds were held in escrd®hecontends that these conclusions should have been
left up to the jury to determine and were, therefore, improper.

The Commonwealthciting Niziolek v. Ashe, 692 F.2d 282, 290 (1st Cir. 1982), contends
that “the generatule is that improper juryinstructions will not form the basisrféederal habeas
corpus relief” Resp. Br. 13.The Commonwealth further contentlsat “examining the
instruction as a whole, tjappellate courtfecognzed that thenature of theharged offense
was lawladen’and that the judge had a duty to guide the jury through vaegatterms and

concepts; this the trial court did without invading the jury’s fact-finding roResp Br. 16. In



other words, the Commonwealth contends that the judge’s explanation sflitexrfagent,”
“fiduciary,” and “escrow” was intended to guide theyj through the law and not to guide the
jury to factual conclusions. Finally, t@mmonwealtltontends that Connor&lls slort of
proving that the chargsé infected the entire ttighat the resulting conviction violates due
process” see Estellev. McGuire, 502 U.S. 62, 72 (1991and that Connors has not proveldt
the [appellate court]’s conclusion that the instructions were an approptggitaion to cordrm

to the evidencat hand wasontrary to, or an unreasonable application of, clearly established
Supreme Court law. Resp Br. 18.

Habeas corpus relief for claims of impewgury instructionsinder state law is available,
but only in limited circumstancesvhen the improper instructiomy itself so infected the entire
trial that the resulting conviction violates due proceBstélle, 502 U.S. at 72 (quotinGupp V.
Naughten, 414 U.S. 141, 147 (1973Niland v. Hall, 280 F.3d 6, 10 (1st Cir. 2002).

Here, inexplaining the term “fiduciary the judge instructeds follows:

A fiduciary is a person who's required to act for the benefit of another person—in

other words, in this case, it would be Mr. and Ms. Ghafari and Ms. Dal\Bly. .

calling himself aragent, which is a fiduciary, the defendant DeGennaro created a

relationship with Mr. and Ms. Ghafari and Ms. Daly. So in determining whether

the Commonwealth has proven that Mr. DeGennaro was a fiduciary . . . [t]he title

itself doesn’t determine the relatship.
Supplemental Answer 1104-1Zhe judge further instructed

[1] n this case, the purchase and sale agreement as to each one of the+ithrases

says ‘Sun Castles Realty Incorporated, as agent.” And you know from the

evidence the Mr. DeGennaanmits that he is Sun Castles Realty. And . . . there’s

articles of incorporation that you'll have which shows he’s the president, the

treasurerthe secretary and the director.”
Id. These passages and other similar instructiare certainlynartful, and raise a

legitimate issue as tohether the judge stat@dnclusions of fact in explaining the legal

principles to the jury.



Jury instructions, however, “must be considered in the context of the irmtruas a
whole . .. .” Estelle, 502 U.S. at 72 (citinGupp, 414 U.S. at 147)Here, he trial judge
instrucedthe jury that it was their responsibility to determine whether the Commonvirealth
proved each element of the alleged crime beyond a reasonable Boubiample, the judge
staked, “[T]he Commonwealth must prove beyond a reasonable doubt that a defendant was a
fiduciary during the relevant period.” Supplemental Answer 1104¥héjudge also clarified
for the jury that if at any time during the course of telliggu about théaw | refer to any facts
I’'m doing it solely to illusrate a point of law and for no other reasofd.

The question then becomes whether these allegedly improper instrustongetted the
entire trial thathe resulting conviction violate[d] dygocess Estelle, 502 U.S. at 721t
certainly seems that the trial judge’s instructions werdyeavéry least, on the border between
law and fact. Several of the judge’s statemeatdd be construeds if they were matterof
fact, which arguably usurps the role of the julydoes notppearhowever, that thee
instructions, taken in contextached the level set iBgtelle. The explanatory instruction given
by the court substantially ameliorates agsuethat the jury might have mmeously believed
that the judge was instructing them how to find an issue of fact.

Connors cites other Supreme Court case law in an attempt to establish that dpeimpr
jury instructions contradicted clearly establisheddral law. SheitesUnited Satesv. Gaudin,
515 U.S. 506, 509-14 (1995) for the proposition that juries in criminal trials are responsible for
determining each element of the alleged criamel Sullivan v. Louisiana, 508 U.S. 275, 277-78
(1993), for the proposition that the judge “may not direct a verdict for the State, no moatte
overwhelming the evidence 3ee Pd’r. Br. 19. However, the judge must be permitted to

instruct the jury on the law and to insist that thg fiollow his instructions. Gaudin, 515 U.S.



at 513. Connorkasnotprofferedsufficient evidence to show that the allegedly improper jury
instructions stripped the jury of its ability to determine an element of the crimet thhelya
directed the jury toward a verdict for the Staléne arguments, therefore, do not meet the
threshold irEstelle, Gaudin, or Qullivan. Thus, Connors has not demonstrated that the decision
in her case contradicts clearly established Federal law as interpreted by gr@&Qourt, and
she is not entitled to habeas relief on this point.
1. Conclusion

For the foregoing reasons, petitioner Charlene Cotsolam for habeas corpus relief

under 28 U.S.C. § 2254(iy DENIED.

So Ordered.
s/ _F. Dennis Saylor
F. Dennis Saylor IV
Dated: April 25, 2016 United States District Judge



