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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
SECURITIES AND EXCHANGE COMMISSION)

Plaintiff, ))
V. g CaseNo. 14¢v-14692L TS
HOWARD B. PRESENT ;

Defendamh ))

)

ORDERON MOTION IN LIMINE (DOC. 223)

July 31, 2017

SOROKIN, DJ.

Plaintiff Securities and Exchange Commisg{S8&EC)has filed a Motion in Limine “to
exclude evidence and testimony that lawyers reviewed and appréygdared’s advertising
and marketing material for its AlphaSector models, strategies, productdeges, or blessed
[Defendant] Howard Present’s discloswf a backtested performance record as ‘not backtested,’
unless Present can make out the elements of an advice of counsel defense.” Doc. 223 at 1.
Defendanttates onceagain that“he does not intend to pursuei adviceof-counsel defensat
trial, Doc. 228 at 2, which would require him to shahat he (1) made a complete disclosure to
counsel; 2) requested counssladvice as to the legality of the contemplated action; (3) received

advicethat it was legal; and (4) relied in good faith battadvice. Zacharias v. SE(569 F.3d

458, 467 (D.C. Cir. 2009) (citation and internal quotatiarks omitted).Nevertheless
Defendansitill wishes to present evidence that‘éegaged top counsel to ensure compliance
with legal requirements, including specifically regarding the marketinigeoflphaSetor

indexes’ Doc. 228 at 1.
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The Court finds sch evidencés admissibleo the extenit is relevant to whether
Defendantcted in good faitlnd/or with die care irmaking thealleged misrepresentations
aboutAlphaSector SeeDoc. 216 at 3 Each of Plaintiffs legalclaimsrequires showing either

scienter or negligence on Defendaryart.”) (citations omitted)seealsoHoward v. SEC, 376

F.3d 1136, 1147 (D.C. Cir. 2004} dsngthat reliance on the advice of coun&sinot really a
defense at all but simply some evidence tending to supmefense based on due cargamd

faith”) (citation, internal quotation marks, and footnote omittéljited States v. Gorski, 36 F.

Supp. 3d 256, 268 Mass 2014)!

The SEC argues thaten if evidenceabout Defendand’consultations with counsel about
F-Squarets marketingnaterials is relevant, the evidence should be precludddr federal
Rule of Evidence 40Because ofthe likelihood of confusing the jury and unfairly prejudicing
the SEC. Doc. 224 at 22 (tations omitted). The Court disagrees andllevesthat appropriate
instruction willprevent undue prejudice and guide the jurors’ consideration of thidl abea
evidence?

The SEC alssuggests that because no attorriegesatedthey approved the alleged
misrepresentations in this cagbe Court should eclude all evidenceoncerning lawyerts
review of AlphaSectds marketing materials. Doc. 233 at 2. The Coespectfullydisagrees.
Again, such evidence is relevant to wiestDefendant acted with scienter or negligence.
Moreover,it is the jury’s role,not the Cart's, to decidewhether to believany alegationthatis

not corroborated by Bquarets former lawyers SeeMusacchio v. United State$36 S. Ct.

1 If Defendant intends to offer evidenakconsultationsvith counselbouta subjectother tharthe marketing of
AlphaSectorhe musfirst receivepermission from the Court outside the presence of the jury.

2 Of course, this instructiowill be very different than an adviex-counsel instructionSeeUnited States Courts
for the Ninth CircuitModel Jury Instructions: Advice of Counshttp://www3.ce9.uscourts.gov/jury
instructions/node/376.




709, 715 (2016)noting it is“the jury’s role to resolve condts in the testimony, to weighe
evidence, and to draw reasonable inferences from basic factsnatalfacty (citation and
internal quotation marks omitted).

For the foregoing reasons, the Motion in Limine (Doc. 223) is DENIED.

SO ORDERED.

/s/ Leo T. Sorokin
Leo T. Sorokin
United States Districiudge




