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UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

NICOLE JOHNSON,ParentandN.S., *
a minor, *
*

Plaintiffs, *

*

V. * Civil Action No. 1:15¢v-10026ADB

*

BOSTONPUBLIC SCHOOLSand *
MASSACHUSETTSBUREAU OF *
SPECIALEDUCATION APPEALS, etal., *
*

*

Defendant.

ORDER ON DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

BURROUGHSD.J.

Plaintiff Nicole Johnson (Plaintiff” or “Parent), on behalfof herminorchild N.S.
(“Student”)seekgudicial review of adecisionby the MassachusettBureauof Special
EducationAppeals(“BSEA"), in which the BSEA determinedhatthe Individualized Education
Plans(“IEPS) andschoolplacemenproposedy DefendanBoston Public Schools BPS))
satisfiedBPSs obligationto offer Student dree and appropriate publieducation*FAPE’), as
mandatedy the Individualswvith DisabilitiesEducationAct (“IDEA™), 20 U.S.C. § 140@t seq.

Beforethe Courtis BPSs Motion for SummaryJudgment.ECFNo. 90]. Defendant
BSEA joinsin the Motion.[ECF No. 128]. Plaintiff hasfiled an OppositionECF No. 101]. For
thereasonsetforth in this MemorandunmandOrder,BPSs Motion for SummaryJudgments
ALLOWED, andthe decision of thBSEA is herebyAFFIRMED.

l. BACKGROUND
A. Statutory framework

“A state receiving federal funds under the IDEA must offer every disabiddi within

its jurisdiction a FAPE in the least restrictive environment possiBkebastian M. v. King Philip
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Redl Sch. Dist, 685 F.3d 79, 84 (1st Cir. 2012) (citing 20 U.S.C. § 1412(a)(1), (5p.state is

unable to provide a disabled child with a FAPE through a public school placement, it may be

obliged to subsidize the child in a private prograld.{citing D.B. ex rel. Elizabeth B. v.

Esposito, 675 F.3d 26, 34 (1st Cir. 2012)
“The*primary vehicléfor delivery of a FAPE is an IEPD.B., 675 F.3d at 345ee also

D.S. v. Bayonne Bd. of Educ., 602 F.3d 553, 557 (3d Cir. 2@R6)IEP is th&’ centerpieceof

the IDEA's system for élivering education to disabled children”). An IEP must be “custom-
tailored to the child,seeSebastian M.685 F.3d at 84, and “must includat a bare minimum,
the childs present level of education attainment, the short- and long-term goals fohkis or
education, objective criteria with which to measure progress towards thdseagabthe

specific services to be offerg&dld. (quoting_Lessard v. Wilton Lyndeborough Coop. Sch. Dist.,

518 F.3d 18, 23 (1st Cir. 2008)). An IEP need, not, howefianish a disabled child with the
maximum educational benefit possibl&. Rather, to comply with the IDEA, an IEP “need only
be reasonably calculated to confer a meaningful educational berefitnternal qiotations and
citation omitted).

“To ensure the continued adequacy of a child’s IEP, the IDEA requires that it be
reevaluated annually through a collaborative process that involves the chitfisspand
educators.D.B., 675 F.3dcat 35.When parents are dissatisfied with their cBildEP, they mg
demand an administrative hearing before a designated state educational agentgn3ébas
685 F.3d at 84n Massachusettshat agency is the BSEA. “The burden of persuasion in the
resulting hearing lies with the party challenging the 1HRB., 675 F.3dat 35. The final
decision of the administrative hearing officer may be appealed to either al f@dstate court of

competent jurisdictiorid. (citing 20 U.S.C. § 1415(i)(2)(A)).



B. Factual and procedural background?

Studentwasbornin August 200&nddeveloped profoundeafnes@saninfant. See
AdministrativeRecord(hereinafter* AR”) at 306.In Decembe2010,whenStudentvastwo and
ahalf yearsold, he underwerdgurgeryto receivea cochleaimplantin hisright ear. Theimplant
wasactivatedn January2011,and Studentattendedperiodic follow-upsor MAPping
—i.e, reprogrammingf thecochleaimplantprocessordd. Student’sofficial diagnosisvas
bilateralauditoryneuropathyauditorydys-synchrony) ld.

Studentreceivedearlyinterventionservicesuntil he turnedhreeyearsold, atwhichtime
hetransitionednto a pre-schoolprogramat theHoraceMann Schoolfor the Deafin Boston,
Massachusett§ HoraceMann’). Id. at 307.An evaluatiorperformedn March 2011 showed
that Student’sgrossmotor, sociatemotional,andself-careskills wereall within normallimits,
butthat Student’'danguageskills weresignificantly delayedld.

Studentalsoreceivedevaluationsandservicesat Boston Children’$Hosptal. His primary
providerswerespeechandlanguagepathologistDeniseEngandpediatricpsychologisDr.
Terrell Clark. Id. Studenwasevaluatecon August23, 2011 atwhichtime his providers noted
that Studentommunicatedhrough vocalizations, bahathe did not producanywordsor word
approximations during thessessmentlid notappearto understanény spokenlanguageand
did not respondb verbalrequestsld. Further, Studentvasnot responsivéo signlanguage,

althoughPlaintiff (Student’s mothemeportedthat shehadcompleteda Family SignLanguage

! Thesefactsaredrawnprimarily from the Findings oFactsetforth in the HearingOfficers
January?2, 2015Decision,which aresupportedy citationsto hearingtestimonyandexhibits.
SeeAdministrativeRecordat 306-326 Neitherparty hasraisedany objectionto theHearing
Officer's factual findings,andbath partieshaverelied uponthesefindingsin their respective
filings onBPS Motion for SummaryJudgmentfECF Nos. 90, 101].



Program At thattime, thecliniciansestimatedhat Student’s languageasat the 20to 21 month
level. Id.

Recorddrom Children’s Hospital noted Student’s inconsistaiténdancat scheduled
MAPping appointmentandfollow-ups.ld. In addition, thecliniciansnotedthat Student did not
appeato bewearinghis deviceconsistentlyandPlaintiff confirmedthatgetting Studento wear
thedevicewasastruggle.ld. Thecliniciansemphasizedo Plaintiff thatit wasessentiafor
Studentto build hisbaseof languagahroughAmericanSignLanguagg*ASL”). They
recommendethat Student’family memberdearnandusesignlanguageéo communicatevith
him, andthat Studenteceivespeectandlanguageherapy.ld. at 307-308.

Theserecommendationsereechoedoy ElizabethDrake,a school psychologisit
HoraceMann,whensheevaluatedStudent orDctober3, 2011.d. at 308. She encouraged his
family membergo learnASL anduseit “to allow for carryover olanguagé into the homeld.
Shealsostressedheneedfor Studento wearhis processdior longerperiods otime throughout
theday.ld.

Student’slEP Teamconvenedor thefirst time on Octoberl4, 2011whenStudentvas
threeyearsold. At thattime, theTeamfound himto be digible to receivespecialeducation
servicedrom the City of Boston through thEarly ChildhoodProgram Id. BPSproposednIEP
for the periodbf October 2011 througBctober2012,which includedspecificgoalsfor pre-
readingandwriting, math,socializationandtransitionalskills, to beacquiredthrough dive-day
perweekprogram.ld. at 308-309.The IEP alsonotedthatPlaintiff's god wasfor Studento
develop theskills hewould needto bemainstreamedyreferablyinto aparochialschool.ld. at

308.The2011-2012EP calledfor Student’'sparticipationin asubstantiallyseparatelassroom



taughtby ateacherf thedeaf.ld. It providedfor instructionin bothAmericanSignLanguage
andSpokerEnglish.Id. at 308-309.

In accordancevith thelEP, Studenfparticipatedn BPS pre-schoolprogramat Horace
Mannduringthe2011-2012 schoolear. Id. at 309.

In DecembeR011, Student’s outsidberaistat Children’s Hospital stoppeskeing
Studentfor outsidetherapy reportedlybecause&tudent’sattendancat appointmentsvas
inconsistentandbecausef difficulties communicatingvith Student’sfamily. 1d. at 310.

The Student’'dEP Teamreconvend in November 2012Theynotedthatwhile Student
hadmadesomegainsduring the previougear,hislanguageskills remainedsignificantly
delayedfor hisage.ld. at 309.The Teamrecommendethatfor the 2012-2013year,Student
continueto receiveinstructionin Sign-Supportecenglish with ASL asneededor
comprehensiorid. The Teamalsorecommendethat Student continue participatein theEarly
ChildhoodProgramandBP Soffered Studenfarticipationin a substantiallyseparate
Kindergartenl programat HoraceMann.Id. at 310.

In Decembe012, Student’slassroonteacherseportedthat Studenhadmadesome
progressSpecifically,hewasableto signseveralwords spontaneouslig namehisteachemland
severaklassmates signlanguage,andto labelandaskquestions usingimplewords, or non-
verbally.Id. He alsoimitatedsinglewordsin signandattemptedo approximatespeechn an
effort to communicateld.

In January2013,whenStudentvasfour andahalf yearsold. Dr. Clark at Children’s
Hospital conducted a follow-ugssessmenin which he notedhatalthough Studenwasusing
his voiceintentionally,hewasnotyet speaking usinglearlyarticulatedspeechld. at 310-11.

Student did, however, ugesturesandsigning,producingsevenspontaneous/independeigns



during theevaluation|ld. Dr. Clark observedhat Student’'sclearesform of communicatiorwas
thoughsigning.ld. at 310.Dr. Clark opinedthat“[c]ontinued use of signing essentiafor
[Students] developnentof linguistic competencé,andthatsigningwould “serveasa bridgeto
comprehension of soundsidspokenanguag€. Id. at 311, 411 ThereportfurthernotedDr.
Clark's concernthat Studentvasnotwearinghis processor onfall-time, daily basis.ld. at 311,
410-11.

Onor aboutApril 8, 2013, Student'Teamreconvenedt Plaintiff's requestfo discuss
Student’s language of instructidd. at 311-12.Plaintiff communicatedherdesirethat Student
not beeducatedn ASL. Id. Instead Plaintiff wishedfor Studento beinstructedin Sign
Supported Spokelnglishonly. Id. at 312, 405. Although th&eamdiscussedheir concerns
regardingPlaintiff's preferencetheyultimatelyacquiescedo Plaintiff's requestandupdated
Student’slEP. Id.

On or about June 21, 2013, Student lost $peechprocessordevice, which was not
replaceduntil approximatelyfive monthslater. 1d. at 312. Email communications amongst
Plaintiff, Student’sclassroomteachersstaff at Horace Mann, and staff at Children’s Hospital
duringthis period note thdifficulties associateavith Student’s inconsistent use of the processor,
loss of his processoeffortsto obtain areplacementStudent’s mssingappointmentsandsome
difficulties communicatingvith hisfamily. 1d. at 312.

Student’sacademigprogiessreportsfor the period ending June 2013 notdldat Student
was making slow progressput hislEP Teamnonethelessecommendedhat Studentrepeathis
kindergarteryear.ld. Plaintiff declinedthisrecommendatioandaskedhat Student be promoted.
Id. Plaintiff alsoexpressedhat she did notvant Studentin classewith peerswho usedASL or

who hadother, nonkhearingrelateddisabilities.ld. at 312, 476.



In Septemberand October 2013, Plaintiff expressedher dissatisfactionwith Boston’s
programat HoraceMann, becausestudenthad not yet developedSpoken Englishid. at 313-14.
On Septembed 6, 2013 Plaintiff metwith Student'sTeamfor a mediationmeeting. Id. at 313,
430. Student'§ eamrecommendethat Studeniparticipatein anextraunschedule@valuationto
reasses$is progressld. Plaintiff consentedo a speechandlanguageevaluation,a classroom
observationandapsychologicabssessmenEhespecificallyrejecteda homeassessmenghealth
assessmenandanOT evaluation, Idat 313, 430-31.

Marci Goldowski, aSpeechand Language Pathologisit Horace Mann, performed
Student’sspeechand languageevaluationon October7, 9,and 11, 2013.ld. at 314. Toassess
Student’s comprehension througgsidualhearing,part of thetestingwas performedin Spoken
English, without thebenefit of amplificaion. Id.. Ms. Goldowskiassesse&tudent’'sreceptive
languageskills andconcludedhatwhengivensingleword signs,Studentvasableto understand
vocabularywordsaswell as his hearingpeers,but that his ability to understand spokesanglish
without his processavasminimal. Id. at 315. Thiswasin contrastto Plaintiff's reportsto Ms.
Goldowski,whichstatedhatStudentvasableto hearandcommunicatén spokerEnglishwithout
wearinghis processorld. WhenMs. Goldowskiassesse&tudent’s receptiveanguageabilities
using Sign Supported Spoken Englistalso without the useof Student’s processorhe
demonstratednability to understandiegativesn sentence, makeinferencesunderstand the use
of objects,andfollow commands without the usegésturacues.d. He alsodemonstratedbility
to understand some highlavel academicskills such as identifying colors and letters and
understanding numbeconcepts.ld. Ms. Goldowski remarkedthat Student’s performance
suggestedhat his ability to understand unconnecti&hguagevasemerging.d. Ms. Goldowski

alsotestedStudent’sexpressivdanguageabilities without his processor. Student provided most



of hisanswersby usingvocalizationsaccompaniedtyy asign.ld. Ms. Goldowski notedhowever,
that Student’sscoresonthesetestsshowedhat hefell below themean,indicatingimpairmentsn
his ability to expresshimselfin sign or Spoken Englishd. at 315-316.0verall, Ms. Goldowski
found Student’sanguageskills to besignificantlydelayed andsherecommendethatinstruction
continueto bedeliveredin SpokenEnglishandSign SupportedEnglish. Shefurther stressedhe
importance of Student using his processor duaihgzaking hoursld. at 316.

Psychologistiz Drake conducted the Student’s psychologieahluationon October16
and17, 2013.d. at 316-17.Her assessmentsuggestedhat Student’sexpressiveandreceptive
abilitieswerestrongetin sign-supportecendish, butthattheywerestill significantlydelayedid.
From a socialemotional standpoint, Studemadimproved hissocialinteractionswith peers,but
he continuedo have dow frustrationtolerancdevel. Id. Ms. Drake notedthat he would benefit
from developingvocabularyto expresshis emotionsand she opinedhat it was essentialfor
Studentto be exposedo signlanguagen additionto Spoken Englishld. This recommendation
wasalsoechoedy MelissaBrown, who administeredAchievementestingon Octoberl7, 2013.
Id. at317.

Student’'s|[EP Team reconvened onOctober 23, 2013to discuss theresults of his
evaluatios anddevelopanupdatedEP for the 2013-2014ear.Id. at 318.The October 2013EP
offered Student continuegarticipationin a sulstantiallyseparatelay programat HoraceMann,
with direct servicesas follows: thirty minutesper day, four times per week of communication
skills with a speechandlanguageherapist communicatiorskills 90 minutesdaily; readingand
writing skills 90 minutesdaily; 80 minutesdaily mathskills (all taughtby ateacherof thedeaf);
and 30 minutesof occupationatherapytwice perweek. The IEP alsoofferedthe use obn FM

systemto beusedwith Student'scochleaimplant processorld. at 318-319.



Plaintiff, howeverrejectedthe proposegrogramandplacemensetforth in the 2013-
20141EP, statingthatshewasdissatisfiedvith Student'sprogressandthat she \@antedStudent
to bein aclassof peerswithoutdisabilitiesotherthanhearingloss.ld. at 319; 476, 712-713.
Plaintiff alsoblamedBP Sfor losing Student’s processearlierthatyear,andsheagain
expressetherpreferencehat Student not benstructedn ASL. Id.

On Octoberl0, 2013Plaintiff filed arequesfor hearingattheBSEA, in which she
proposedan out-of-district placemenfor Student, $othathis speecrandcommunicatiorwith
spokenlanguagewill beaddressedndhewill bewith hispeers. AR at 1-3.BPSrespondedo
therequesfor ahearingandassertedhatHoraceMannwasan appropriatglacementor
Studentld. at 13-14.TheHearingOfficer scheduleda hearingor November26, 20131d. at 10.
Plaintiff, however requestedhatthehearingbe postponed untiFebruary2014.ld. at 16. The
HearingOfficer grantedPlaintiff's requestanda number opre-hearingteleconferencewere
held over thenextseveralmonthsld. at 18-21.

Plaintiff alsorequestedhatanindependengvaluationbe performedat the Clarke School
for Hearing andSpeech- a schoofor studentswith hearingimpairmentswhereeducators
employauditorytraininginsteadof signlanguageBPSagreedo fundtheseevaluations, but the
evaluations did natkeplaceuntil March2014.Seeid. at 500-532.

Studentwasalsore-evaluatedit Children’s Hospitain Decembef013.1d. at320. Areport
authored byDenise Eng notedthat Student’sreceptiveand expressivecommunicationskills
remainedimited, andthat hisfamily still did notsign.ld. at 320, 659-669. Sheecommendethe
consistent usef Student’s processdinroughall waking hoursandthe use osignlanguagdor
comprehensiorand to help support development dfnguistic competence continueddirect

speechandlanguageandauralrehabilitationtherapy.ld.



Over the winter of 2013-2014, Student'®achersnoted improvements his academic
progress notegspeciallyafter Studentregaineduse of his processadd. at 319-320.In January
2014, Plaintiff wrote to Ms. O’Malley (Student’s classroomteacher)and expressedher
appreciationfor Ms. O’Malley’'s goodteaching Id. at 320, 625-626Plaintiff also notedthat
Studenthad madeimprovementsandlearneda greatdealin Ms. O’Malley's class Specifically,
Studenthad recentlybeenable to write his name,sign and verbalizethe letters,and showed
improved countingkills. Id.

In early 2014, however,Plaintiff's relationshipwith the staff at HoraceMann beganto
deteriorateld. at 321.In February2014,Plaintiff hadan argumentwith thevice principalanda
secretarythat resultedin a breakdowrof communicationAfter this incident, Plaintiff stopped
sending the Studet school andlaterwithdrew Studenfrom HoraceMannentirely.ld. Shealso
soughtan itinerant numberfor Student,so that he couldreceivespeechand languageservices
consistentith his IEP. At thetime, Studentwasfive yearsold andnot yet of mandatory school
age.ld.

In March 2014, Student underwent comprehenseatingat the ClarkeSchool.ld. at 321,
500-532.0verall, Student'sperformanceon the evaluationwascomparabldo a child who had
just receivel acochlearimplant. Id. The evaluationnotedthat SpokenEnglishwas usedin the
home,andthat Studentdid not wear his processowhile beingtransported homby bus, dugo
parentakconcerngshathemightloseit, or thatthe background soundsight be too loudld. at321,
506. The Clarke evduators noted the importance fill-time use of thespeechprocessorand
recommendethatStudent beequiredio use spoketanguager vocalizationsanytime hewanted
somethingto emphasizehe value of spokelanguageld. at 321, 507 During Student’sspeech

andlanguageassessmenheusedonly threesignsandnaturalhandgesturesld. at 321, 515The

10



evaluatorecommendethat Student bemmersedn asmall,languageasedcclassroomyvith five
daysperweekof individualspeectandlanguagéherapy;auditoryhabilitationservicesandvisual
supportdor spkenlanguagesuchaspictures,gesturesandspeechreadingsld. at 321-322, 516-
520.

Student’slEP Teamreconvened omMay 7, 2014to discuss theaesults of the Clarke
evaluationandtheyamendedstudent’s proposelEP accordingly.ld. at 323, 533-534. Student’s
speechand languagetherapyserviceswere increasedo 30 minutes,five daysper week, and
auditorytraining/rehabilitationvasto be providedoy ateacherof thedeafthreetimesperweek
for forty minutes.ld. In addition,at Plaintiff's request Student would belacedin aclassusing
SpokenEnglishasthe primarylanguageof instruction.ld.

In addition, BPS agreedto fund 24.5 hours (ninsessions)f individual auditionand
speectandlanguageserviceswhichwereprovidedby ClarkebetweenJune 14ndJuly 14, 2014,
ascompensatiorior 26 hours ospeechandlanguageservicesthat Studentmissedbetweenthe
time he withdrewfrom HoraceMann,andtheendof the 2014 schoglear.ld. at 323, 618Plaintiff,
howe\er, wasdissatisfiedwith the BPSs offer of compensatorgervicesandshelateramended
her BSEA hearingrequestto include aclaim for compensatoryservicesand other monetary
damagesSeeAR at 90-95.

Studentattendedhefirst threesessionsat Clarke without his processowhich hadonce
againbeenlost. Id. at 323; 652-657The processomwas subsequentlyeplacedwith a new N6
processorwhich Studentwore to his remainingsessionsThe Clarke therapyreport describes
Studentasa nonverbalcommunicatowho relieson signsandgesturesattimesaccompaniedy
vocalizationsld. The evaluatorgdid note some improvement over tfloeir-week period Student

attendedClarke butconcludedhatin orderfor Studentto continueto makeprogresshe would

11



need ongoing intensivetherapy, and consistent follow-up audiologicalnanagement.The
evaluatorsalsoremarkedhat ongoingparenteducation would be of benefit.

In thesummerof 2014, thepartiesengagedn settlementiscussions, some wafich took
placein the presenceof the HearingOfficer, in an attemptto resolve(1) the schooplacement
issue;and(2) whetherBPSowedPlaintiff andN.S. anyadditionalcompensatorgervicesbeyond
the 24.5 hours dervicesat theClarkeSchoolwhichBPShadalreadyagreedo payfor. Plaintiff
refusedtio sendStudentbackto HoraceMann, but sheonsentedo BPSsending aeferralpacket
to bothClarke,andto another outside school knovastheREADS Collaborative (READS’), so
thatthe schools couldvaluateStudenfor potentialplacementld. at 3242 Clarkedeterminedhat
it could notacceptStudentinto its programsbecauseof his age and significantlanguageand
academidelays.ld. at 324-325READS, however ndicatedthatit would aceptStudeninto its
program. On October 10, 201Rlaintiff acceptedBPSs offer to placeStudentat READS for the
remainderof the October2013 through October 201#&P period. Id. at 325. Plaintiff began
attendingREADS in mid-October,2014.1d. at 325.

OnOctoberl6, 2014the partiesandtheHearingOfficer participatedn apre-hearing
conferencattheBSEA, andattemptedo resolve theemainingissues-i.e., Plaintiff's request
for compensatorgervicesand Student’dEP for the upcomingdctober2014 througlOctober
2015 schoolear Id. at 216, 325. Duringhe conferencegcounsefor BPSexplainedthat
settlemenbf thecasewascontingent on the resolution isSuegelatingto both school
placementndcompensatorgervices|d.at 325.Specifically,BPSwould notagreeto resolve

theplacementssueif thematterof compensatorgervicesssuewasnotresolvedalongwith it.

2 READS Collaboratives a private schodh Norton,Massachusettdt offersaneduational
programfor childrenwith hearingdisabilities.

12



Id. During the prehearingconferencethepartiesorally agreedo thetermsof asettlement,
which includedplacingStudentat the READS Collaborativefor the IEP period ofOctober2014
throughOctober2015,inclusiveof transportatiomndextendedschoolyearservices providing
20 hours ofSpeechandlanguageservicedor StudentandreimbursingPlaintiff for certain
transportatiorexpenseshehadincurredduringthe summerof 20141d. at 217, 325, 737-38[he
proposedsettlemenAgreemenproposedhat Student’dEP teamwould meetno laterthan
DecembeR014 andeviseStudent’dEP to reflectthis placementld. at 737.

Thenextday, however, Raintiff emailedcounsel foBPSandstatedthatwhile shewas
in agreementvith theREADS placementshewasno longelin agreementvith the proposed
resolution of theompensatorgervicegssuesld. at 325, 70-72. Upon learnirtgat Plaintiff
would notagreeon all thesettlementerms,BPSwithdrewits settlemenbffer andnotified
Plaintiff that Student’splacemenat READS would beterminatedln addition,BPSfiled an
ExpeditedHearingRequestvith theBSEA, seekinganorderthatits IEPsandplacemenof
Studentat theHoraceMann Schoosatisfiedits obligationto provide Studentvith aFAPEIn the
leastrestrictiveenvironmentld. at 194.

On October22, 2014 Plaintiff filed a Motionfor a StayPutOrder,seekingto maintain
Student’s phcementat READS pending resolution of thedministrativeproceedingeforethe
BSEA. In awritten decisiondatedOctober29, 2014, thédearingOfficer grantedPlaintiff's
Motion. Id. at 151-153. ThddearingOfficer explainedthatwhile Student’s out-ofiistrict
placemenat READSwas"a resultof Boston’sgoodfaith effortsto facilitatefinal resolution of
the casethroughasettlement, ratherthantheresultof anIEP Teanis determinatioror afully-

executedsettlemenagreementthe purpose adDEA'’s “stayput” provisionss to
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maintaina student’s educationaituationduring the pendency ainIDEA appealld.
Accordingly,theHearingOfficer orderedthat Studenremainplacedat READS during the
pendency ofhe proceedingsld. at 161.

In theregularcourseaTeammeetingwasheld on November 6, 201 develop arEP
for Student’s 2014-2015 schogtar, despitethefact that StudentvasthenattendingREADS
pursuanto theHeaing Officer's StayPutOrder. Id. at 816-830.BPSagainoffered Stucent
placementat HoraceMann,with instructionin SpokenEnglishandASL. Id. Plaintiff rejected
this IEP planaswell, andthenchallengedhe adequacyf this proposedEP within the ongoing
BSEA administrativeproceedings.

TheHearingOfficer conductecanadministrativehearingon Novemberl7, 18,and 19,
2014,atwhichfifteen witnessegestified,andacombined52 exhibitswereconsideredld. at
302-337.TheHearingOfficer receiveal testimonyfrom Student’seachersand othestaff at
HoraceMann - specifically,audiologist.ynne GrahamO’Brien; teacherf thedeafLita
O’Malley, Rebeccadart, AmandaEsar andAnn Marie Accomandospeechandlanguage
pathologistMarci Goldowski;school psychologisElizabethDrake;andHeadmastederemiah
Ford. Student’s providewrst Children’s Hospital andufts Medical Centeralsoprovided
testimony,including audiologisfenniferHarris,andpediatricaudiologistLaurenScafort.In
addition,Plaintiff testifiedatthehearingandcalledwitnessegrom theClarkeSchoolandthe
READS Collaborativeto providetestimony.The partiessubmittedwritten closing arguments on
Decembem, 20141d. at 243-301.

TheHearingOfficer issueda 33-pagevritten decisiononJanuary2, 2015 which
includeddetailedfindings offact supportedy thehearingtranscriptanddocumentary

evidenceld. at 302-337 Basedonthesefindings, theHearingOfficer concludedasfoll ows:

14



Theevidence supports a findirlgat Boston’s proposed 2013-2014

and 2014-2015IEPs offered Student aFAPE, andthat Student’s

progress during thevo and a half yearsin Bostonwas effective

given: the interruptionm serviceausedy Parent;prodemswith

Student’s devices which causedhim to spendlengthy periods

withoutacces$o sound; methodologicémitationswhichimpacted

Student’sability to acquire language;and the lack of effective

accessto language/communicatiom the home dudo Paents

beliefthathearingsound without thability to understand language

was sufficient for Studentto acquirelanguageandlearnto speak.

Placementait READS, although appropriatayas unnecessargnd

largely duplicative of thgorogramand servicesoffered Studentat

theHoraceMann School.
Id. at 328

In addition, theHearingOfficer determinedhatwhile Student vasertitled to 26 hours of
compensatorgerviceswhich correspondetb the thespeechandlanguageserviceghathe
missedafterPlaintiff withdrew Studentrom BPSin March2014,BPShadalreadycompensated
Plaintiff for 24.5 of those houtsy payingfor servicesat theClarke Schoolin JuneandJuly of
2014.Accordingly, theHearingOfficer heldthatBPSwasonly requiredto offer Student “1.5
hours ofspeechandlanguageservicegeflectiveof theremainingcompensatiomwed Student
for the periodrom Marchto June 2014.1d. at 328, 335.
. STANDARD OF REVIEW
ThelDEA providesthat courtsreviewingagencydecisions (1) shallreceivetherecords

of theadministrativeproceedings{2) shallhearadditionalevidenceat therequesbf aparty;and
(3) basingits decisionon the preponderance of teeidenceshallgrant suchelief asthe court
determiness appropriate.” 20 U.S.C. 3415(i)(2)(C).Thedistrict court ‘reviewsthe

administrativerecord,which may be supplemented by addiabevidencdrom the parties, and

makes anndependent ruling based on the preponderance of the evidence.” Lt. T.B. ex rel. N.B.

v. Warwick Sch. Comm., 361 F.3d 80, 83 (1st Cir. 2004) (internal quotations and citation

omitted).” That independencehowever, is tempered by the requirement that the court give
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‘due weight'to the hearing officés findings.” Id. (quoting_Bd. of Educ. of Hendrick Hudson

Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 206 (1982)). The result ist@nediate level of

review,” id., falling “somewhere between the highly deferential ebxaor standard and the non-

deferential de novo standard.&ssarcd518 F.3d at 24. This standagflects a concern that

cours “not substitute their own notions of educational policy for that of the state agench, whi
has greater expertise in the educational afrértaT.B., 361 F.3cat 8384.
In an appeal from a final decision of the BSEA, the burden of prooftiseoparty

challenginghe hearing officés decision -here, Plaintiff SeeHampton Sch. Dist. v.

Dobrowolski, 976 F.2d 48, 54 (1st Cir. 1992). Furthermor&) A caseslike other
administrativeappeals;a motion for summary judgment . is.simply a vehicle for deciding the
relevant issues, and the non-moving party is not entitled to the usual inferencéasviorits
Sebastian M685 F.3dat 8485.

Accordingly, the Court has considered BPS’s Motion for Summary Judgment, and
Plaintiff's Opposition theretan light of Administrative Record in its entirety, as well as certain
supplemental records submitted by Plaintiff, which include (1) Student’s 2015 progpess
from the READS Collaborative; and (2) certain 2015 medical records Tidts Medical
Center. Se¢ECF No. 89] (Order allowing Plaintiff to supplement the record); [ECF No. 102]
(supplemental records).

[I. ANALYSIS

Plaintiffs ComplaintfECF No. 71] allegesthatthefinal decisionof theBSEA should be
vacatedbecauseheHearng Officer (1) misappliedthe burden oproof; (2) failed to weighthe
evidenceappropriately; (3grredin finding thatBPSdid notowe Student compensatosgrvices
in excesof 1.5 hoursand(4) erroneouslyleterminedhatPlaintiff wasnot acrediblewitness,

basedon improper considerationBlaintiff's Oppositionto BPSs Motion for Summary
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Judgmen{ECF No. 101] introducesn additionalargument- namely,thatthe HearingOfficer
failed to considerPlaintiff's argumenthat Student should barfainstreameudinsteadof being
placedin asubstantiallysegregate@rogramat HoraceMann.The Courtexaminesach
argumentn turn.

A. Burden of proof

Plaintiff does noappearo be pursuindierargumenthattheHearingOfficer misapplied
the burden of pof, asthisissueis not mentionedh Plaintiff's Opposition See[ECF No. 101].
In anyevent,the Court finds nerrorin theHearingOfficer's allocationof theparties
respectiveevidentiaryburdensin her decisionthe HearingOfficer notedthat“Parentthe
individual challengingthe appropriateness of the propodEés,andassertingcompensatory
claims,must provenercaseby a preponderanas the evidence . . . AR at 328(citing Schaffer
v. Weast 546U.S.49 (2005)).The HearingOfficer alsostatedthatinsofarasBPSfiled its own
hearingrequesteekinganaffirmative determinatiorthatthe proposetEPs for the 2013-2014
and2014-2015 schoglearswereappropriateBPShadthe burderio presenevidenceo support
its proposed findingsSeeid. (notingthatBPS“mustalsoshowthatits programcanoffer
Student &APE’). Becausedhe partieshadessentiallyfiled crossclaimsregardingthe proposed
IEPs,theHearingOfficer's assignmenbf respectiveburdens of proofvasnot erroneousSee
Schaffer 546U.S.at 62 (burden of proah administrativeproceeding under tH®EA is placal
upon the party seeking rel)etJltimately, the Hearing Officer determined that Parent failed to
satisfy her burden of persuasion, but that BPS had met its burden of showing that the 2013-2014
and 20142015 IER offered Student a FAPEgeAR at 328.

B. Weight of the evidence

Plaintiff raises two objection® the Hearing Officés decision on the merits of the

FAPE issue, one general, and one specific. First, Plaintiff assertsehdedhning Officer placed
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too much emphasis on the evaluations performed at Horace Mann in October 2013, because
those evaluatins took placat a time whersStudent did not have access to his processor.
Plaintiff asserts that these test results should have been discounted. [ECF No. Thep. 7].
Court does not find this argument persuasivee Hearing Officer was wedlware thathe 2013
evaluations had been completed without the proceassine expressly noted this faother
decision AR at 330. Further, whilelearing Officer appears to have placed some evidentiary
weight on the October 2013 evaluation, it was not the sole basis for her decision thatiBPS ha
offered Student a FAPE during the relevant peri&igher, the Hearing Officer exhaustively
reviewed all the evidence before her, including other evaluations that weyenpfat Horace
Mann; the Clarke School, and @Giren's Hospital. The Court finds no error in the weigjn
Hearing Officerassigned to the 2013 evaluation and declines to disturb her findings in this
regard.

Plaintiff also argues from a more general standpoint — that Studeuter lack of
progress during the years he attended Horace Mann demonstrates that the pEdsdatinot
offer Student a free and appropriate public education. [ECF No. 101, pp. 6-9]. As a threshold
matter, theCourt does not agree that Student failed to progress at Horace Mann. Shortly before
he enteredHorace Mann in 2011, Studesprovidersat Childrers Hospitalhadnoted that while
he attempted to communicate through vocalizations, he could not produce any words; did not
appear to understand spoken language; and was unresponsive to sign language. Whe Student
IEP Team conveneth November 2012, however, they noted that Student imadié several
gains in receptive/expressive languageer the course of the academic year, although he
remained significantlydelayed for his age AR at392. By the fall of 2012, Student was able to

identify a few alphabet letters, and the numbers 1 and 2 in written form; he wde al@ntify
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and name the colors red and yellow. In addition, test results indicated that Stodedhiat the
equivalent of 2.9 years on the Expressive Vocabulary Test, whereas the pye@quse scored
below 2 yearsld.

Student continued to make slow progress over the course of the 2012e2013
particularly after he regained use of his procedadecembe012, Student’slassroom
teacherseportedthathewasableto signseveralwords spontaneouslig nameseveralof his
classmateandteacheliin signlanguage,andto labelandaskquestions usingimplewords, or
non-verbally.ld. at 403.He alsoimitatedsinglewordsin signandattemptedo approximate
speechn aneffort to communicateld.

In January2013,Dr. Clark at Children’s Hospitamadesimilar observations — notably,
that Studentwvasusinggesturesndsigning,includingseven spontaneous/independeaigns.Dr.
Clark observedhat Student’'sclearesform of communicatiorwasthoughsigning.ld. at 310,
408-413.Dr. Clark alsoopinedthat“[clontinued use o§igningis essentiafor [Students]
development olinguistic competencé,andthatsigningwould “serveasa bridgeto
comprehension of soundsidspokenanguagé€. Id. at411.Dr. Clark acknowledgedyowever,
that Studentwasstill “far behind”in languageacquisitionanddevelopmentld.

TheHearingOfficer further notedthatwhile Student'sprogressvas*”slow,” he had
receivedittle to noreinforcementn Sign Supported Spokefenglishor ASL at home,given his
mother’sresistancéo the methodologyld. at 330-331.The HearingOfficer alsoconsidered the
factthat Studenthadnothadaccesdo his processadior nearlyfive monthswhich “seriously
impacted his ability to accesspokernanguageld. at 331. She concluddtiat

[g]iven that Studentstartedin Bostonwith almostno languageandin
light of the lack of carry-overinto the homesettingand the extended

periods without his processor, tipeogresshe did achievebetween
October 2011 and February2014 can certainly be characterizedas
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effective,albeitwith on-going significantdelaysIn viewing thetotality
of the record, the evidencds convincingthat contraryto Paren's
assertionsStudentmadeeffective progressvhile in Bostonevenif he
was unableto fully closethe gap betweenhis skills and those of his
hearingpeersaclearlyunrealisticexpectationn sucha shortperiodof
time, given hissignificantlanguagelelays.

Id. at 331.

After reviewing the totality of the evidence, the Court concurs with the He@ffiaer' s
assessment. The record reflects that throughout Stadené at Horace Mann, Plaintiff resisted
the recommendations of Student’s educators and medical providers, nearly all oftndraghy
recommended the use of signpported English and ASL as an essential language-acquisition
methodology. Plaintiff’'s opposition was so strong, in fact, that StusléEP Team ultimately
conceded to her requéastplace Student in a classroom that did not use ASL at aihstetid
relied exclusively on sigstpported Spoken Engliskd. at 405.In light of these circumstances,
the fact that Stude's progress at Horace Mann wakbw” does not indicate that the IEPs failed
to offer him a FAPE.

Furthermorealthough Plaintiff is happy with Studeatprogress ahe READS
Collaborative, and wants BPS to continue funding this oulisifict placementhe Court notes
that READShas been instructing Student in both ASL and Spoken English. Plaaiff
evidentlybecomeamore receptive to this methodologymceStudent has beeat READS,
whereas she resist&PS s efforts to instruct Student iIASL whenhe attended Horace Mann.
The Hearing Officer concluded tH&EADS uses the same methodology that Boston had been
recommending for yeafsAR at 333. The Couragees with this conclusion, which is further

supported by theecentREADS progress reporthat Plaintiff submitted in this appefECF No.

102]. Specifically, READS Progress Report from April 2015 notes that therfiary language
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of communication anchstructiori in Students classroonat READSis American Sign

Languageld. Another progress note from November 2015 states that Student
hasacquired some basic language skills through his immersion in
an environment that uses American Sign Language and his
expansion of ASL is assisting him in making sense of some spoken
language. His acquisition of auditory and spoken language has not

kept pace with his cognitive growth and he requires use of ASL to
access information and curriculum.

Horace Mann is able to support a ganmethodological modednd has a similar student-
teacher ratio to Student’s current program at READS. Artldeg@xtent that the IEPs that BPS
proposed for 2013-2014 and 2041-2015 academic years did not include the use this\gs
due to Plaintiffs specific and repeated requests to the contrary. Accordingly, the Cfoursa
the Hearing Officés cortlusion that BPS’s proposed IEPs offered Student a FAPE in the least
restrictive environment appropriate, and finds no error in the Hearing Offeatgation of the
evidence.

C. Compensatory Services

Plaintiff s Complaint alleges that the Hearing Offisetecision on compensatory
services was clearly erroneous, but Plaintiff does not pursue this argumenOjpgosition to
BPSs Motion for Summary Judgment. In any event, the conclusion that BR#ieged IEPs
offered student a FAPEequires thaPlaintiff's claim for compensatory servides denied
“Compensatory education is a surrogate for the warranted education that eddctalol may
have missed during periods when his IEP was so inappr@phiat he was effectively denied a

FAPE” C.G. exrel. A.S. v. Five Town Cmty. Sch. Dist., 513 F.3d 279, 290 (1st Cir. 2008).

Compensatory educatiphowever, is fiot an automatic entitlement but, ratreediscretionary

remedy for nonfeasance or misfeasance in connection with a school’syadégations under
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the IDEA” Id. Where, as here, there has been no nonfeasance or misfeasance, and the school
system has offered the Student a FAPE, Plaistffiim for compensatory services cannot
survive.Seeid. The Hearing Officer, therefore, committed no error in this regard.

Further, aBPS has already agreed to provide Student with the remaining 1.50fours
speech and language servidd® Courthereby affirms the Hearing Officerdecision on the
compensatory services issue.

D. Credibility

Next, Plaintiffchallengeghe Hearing Officés finding that she was not a credible
witness. Plaintiff contends that the Hearing Officer bdmdredibility finding on two improper
considerations: first, Plaintif alleged bias against public schoalsd preference for private
parochial schools; and second, Plaintiff's conduct during settlement negotiaabtsok place
at prehearing confereses.

After reviewing the Hearing Officés credibility determinationin context, it is clear that
the Hearing Officer did not discount Plaintgftestimony in its entiretyn fact, thedecision cites
repeatedly to Plaintifé testimony to support certdiactual findingsSeeg e.g, AR 311 (Parent
testified that getting to Waltham from Boston for a 3:00p.m. appointment was djffsRIt312
(Parent testified that Student lost his speech processor on or about June 21, 2013); AR 319
(Parent testified thabh December 2013, Studestyrandfather became ill, and that this resulted
in Student’s independent evaluations being delayed).

Further, theHearing Officeraddresse®laintiff's credibility immediately after discussing
some tangential allegations that Plaintiéfd raised during the proceedings — i.e., that she felt
Student had been subject to race discriminaiddorace Mann, and that she was concerned that
a BPS staff member might have molested Student in SeptembefM2@18earing Officefound

that there \@s no evidence of racial discrimination or molestation, and noted that the Department
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of Children and Families had previously dismissed the report of molestation. She them e
note thatPlaintiff’s crediblity was*“seriously compromisédor a number of reasons. Thus,
when read in context, the Hearing Officeadverse credibility finding may be limited to
Plaintiff's allegations of racial discrimination and possible molestation, which were
uncorroborated by any evidence of record. Trazseisationgnoreover, werenot directly
relevant to the central issue presented in this IDEA appealvhether BPS proposed IEPs
offered Student a FAPE. Accordingly, even assuming that the Hearing Ofied ber
credibility finding on improper consideratior®@laintiff has nopersuasively demonstratéuht
this credibility determinatioadverselyaffectedthe Hearing Officéis decision on the merits of
the Plaintiffs IDEA claim.

In any eventthe Court does nogeeethat the Hearing Officer based her creliipi
determinations on improper considerations. FirstHearing OfficerreferencedPlaintiff’'s
alleged‘lack of memory and insistence that Boston had not explained multiple times that its
offer for a READS placement was contingent on her acceptanceetttement that fully
disposed of all claims against Boston, including compensatory services.” AR 333 hidere, t
Hearing Officer appears to be referring to the fact dlaing an October 16, 20ptehearing
conferencePlaintiff hadinitially agreed to BSs settlement proposal in toto, but later reneged
on the compensatory services aspect of the settlement, and claimed not to underdBiteishat
offer to place Student at READS was contingent on resolution of the compensatargsservi
guestionPlaintiff argues that it was improper for the Hearing Officer to considartffias
conduct during the prkeearing conference, because (1) Federal Rule of Evidence 408 prohibits
evidence of conduct during compromise negotiations; and (2) the IDEA containgspecif

statutory provisions stating thigd]iscussions that occur during the mediation process shall be
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confidential, and may not be used as evidence in any subsequent due process heaiting or ci
proceeding.20 U.S.C. 8§ 1415(e)(2)(G).

Section 1415(e)(2)(G), however, does not apply here, because the settlemenbdscuss
did not take place during afediation” as that term is described by the IDEA. The statute
provides that state educational agencies must “ensure that procedureshéishedtand
implemented to allow parties . . . to resolve . . . disputes through a mediation pra@ds<S.C.
8 1415(e)(1). Such mediations must be conducted by an impartial mediator, and not by the
Hearing Officer Seeid. 8 1415(e)(2)(A)(iii)). In accordance with Section 1415(e), the BSEA has
developed a Mediation program for Special Education Appeals, which is described in aébrochur
available on the BSEA website® Here,in contrast, the discussions in question took place
during a prehearingonference before ¢hHearing Officer not in a mediation with a thirgdarty
mediator.SeeAR 54 (Order providing that October 16, 2014 hearing would be converted into a
Prehearing Conference].he BSEAs Hearing Rules for Special Education AppeaBSEA
Hearing Rule§ expressly contemplate that settlement discussions may take place at prehearing
conferences. BSEA HearirRule V provides that the prehearing conference is intended to
“clarify or simplify the issues as well as review the possibility of settlement of se&“ca
Notably, the BSEA Hearing Rules do not provide that matters discussed duriniglpre-
conferences, or that the conduct of parties during thoseigreonferencesnustremain
confidential. Thus, the Hearing Officer did not violate any IDEA pronigioBSEA Hearing

Rule by considering Plaintiff’'s conduct during thieehearingonference.

3 BSEA MediationBrochure available at http://www.mass.gov/anf/hearingsid
appeals/bureaaf-specialteducatiorappealdseallastvisited August 17, 2016).

4 BSEAHearingRuleV, available at http://www.mass.gov/anf/hearingmdappeals/bureaaf-
specialeducatiorappealsdiseallastvisited Augustl7, 2016).
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Similarly, although Plaintiff cites Federal Rule of Evidence 408 Federal Rules of
Evidence are not applicable to administrative proceedings before the BSEA.Hearing Rule
X(C) providesthat the Hearing Officer

shall not be bound by the rules of evidence applicable to courts, but
shall observehe rules of privilege recognized by la&yvidence
shall be admittedonly if it is the kind ofevidenceupon which

reasonablg@ersonsareaccustomedo rely in the conduct of serious
affairs.

Thus,Fed.R. Evid. 408 does not apphere,andfurther,the Court does ndind thattheHearing
Officer erredor actedimproperlyby consideringPlaintiff's conduct during pr&earing
proceedingsSpecifically,althoughPlaintiff claimednotto have understoothatresolution of the
placementssuewascontingent on resolution of the compensateyicesssue theHearing
Officer explainedthatshe did nofind Plaintiff to becredibleonthis point, becauseshehad
heardBPSs counsekxplainthetermsof thesettlemenproposato Plaintiff during the pre-
hearingconferenceThe Courtseesothingimproperin theHearingOfficer's consideringhis
factin connectiorwith hercredibility assessment.

Nor did the Hearing Officer err by considerifigarents admitted bias against public
schools and insistence that all her children be educated in privatdsstiAiR 333. Although
Plaintiff suggests that the Hearing Officer violated PlaitgiFirst Amendment right to free
speech by consideririgjaintiff's political beliefs about public schools, this is simply not so.
“The partiality of a witness is subject to exploration at trial, ahalugys relevant as

discrediting the witness and affecting the weight of his testiniddgvis v. Alaska, 415 U.S.

308, 316 (1974) (quoting 3A J. Wigmore, Evidence s 940, p. 775 (Chadbourn rev. $§6&0));

alsoUdemba v. Nicoli, 237 F.3d 8, 17 (1st Cir. 2001) (noting that the fact fimlest‘assess the

credibility of witnesses to determine the accuracy of their testimony, asrthiaiion as to bias

can be of great assistance in making such determinatiétaintiff contends that the Hearing
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Officer was attempting t¢punish” Plaintiff for her political beliefs, but the record belies this
accusation. The Hearing Officer did not decide that Plaintiff was not ¢eesdibply because she
prefers parochial schtsto public schools. Rather, the Hearing Officer appropriately considered
Plaintiff's admitted bias against public schools when assessing the weight of heorigsiiimis

was neither erroneous, nor a violation of the First Amendment.

E. Mainstreaming

Finally, Plaintiff argues that the Hearing Officer erred in finding that Studg&cement
at Horace Mann provided a FAPE in thedst restrictive environment possibleecause Horace
Mannis a segregated educational facility tdaes not permit Studeto interact with this
typically developing peers. [ECF No. 101, pg]2Plaintiff contendghat BPSs proposed
placement at Horace Mann violates IDEAreference fdrmainstreaming— i.e., that disabled
and non-disabled children should be educated togetoahé maximum extent appropridt20
U.S.C. § 1412(a)(5)(A). According to Plaintiff, Studeobtild easily have been accommodated

in a more regular settinggECF No. 101, p. 5].

® Plaintiff alsoassertsarelatedargument-thatthe HearingOfficer exhibitedbiasagainst
Plaintiff throughout th@dministrativeproceedingsAfter reviewingthe AdministrativeRecord,
Court finds nameritto theseaccusationsasthereis no evidencethattheHearingOfficer
“prejudgedacts’ or thatshebasedherdecisionon “actualbiasor hostility” towardPlaintiff. See
RolandM. v. ConcordSch.Comm, 910 F.2d 983, 997-98st Cir. 1990).In fact, therecord
reflectsthatthe HearingOfficer conductedherdutiesin a highly professionahannerandthat
she consistentlireatedall parties,includingPlaintiff, with courtesyandrespectFurthermore,
notall of theHearingOfficer's decisiondn this casefavoredthe defendants. Although the
HearingOfficer ultimatelyruledagainstPlaintiff on theFAPEissue,she had previouslgranted
Plaintiff's Motion for a StayPutOrder, which allowed Studento maintainhis outsideplacement
attheREADS Collaborative during thpendencyof the proceedingd.his fact significantly
undercutslaintiff's allegationsof bias.Moreover,theHearingOfficer affordedPlaintiff, apro
selitigant, with anequalopportunityto presenevidencegxaminewitnessesargue andobjectat
thehearing.Finally, the HearingOfficer's reasonedwritten decisions oreverycritical issuethat
camebeforeherdemonstratéhather decisionsverebasedon animpartialandthoroughreview
of theevidenceandnotanyapparenbiasor prejudiceagainstthe Plaintiff.
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BPS, however, argues that Plaintiff is precluded from requestaigstreaming as relief
in this appeal, because Plaintiff did not raise the issue before the Heaiivey.(#] efore
filing a lawsuit,' IDEA mandates that plaintiffs exhaust administrative remedies through the due

process hearing.Pollard v. Georgetowrsch. Dist, 132 F. Supp. 3d 208, 221 (D. Mass. 2015)

(quotingRose v. Yeaw214 F.3d 206, 210 (1st Cir. 2003ee als®0 U.S.C. § 1415(i)(2)(A).
After reviewing the recordhe Courtagreeswvith BPS. During the proceedings before the

BSEA, Plaintiff corsistently advocated for Student’s outeb$trict placement at specialized
schools forchildrenwith hearing impairments namely, the Clarke School and/or READS
Collaborative. Although Plaintiff didrgueto the Hearing Officer that Studésiplacement at
Horace Mann did not afford him an appropriate peer gPdRijntiff never argued that Student
should be fainstreametinto a classroom alongside his hearing pelds. does Plaintiff take
that position in this appeal. Instead, she argues that Student should maintain his curre
placement at READS not that he should be mainstreamed into a regular classroom within
Boston Public Schools. Accordingly, the Court declines to consider Plaftifliinstreaming

argumentSeeValerieJ. v. Derry Co-op. Sch.Dist., 771F. Supp. 483, 488D.N.H.) (“[F]or

issuedo bepreservedor judicial reviewthey musfirst bepresentedo theadministrative

hearingofficer.”), orderclarified, 771F. Supp. 494D.N.H. 1991); E.H. v. New York City Dep’

of Educ., No. 15 CIV. 3535 (RWS), 2016 WL 631338, at *7 (S.D.N.Y. Feb. 16, 2a%63ing

to consider issue not raised in administrative proceedings).

® The HearingOfficer expresslyaddressethosepeergroup contentionis herdecision. SeeAR
332 n.18.

" This casedoes nofall into anypermissibleexceptionto the exhaustiorequirementSeePihl v.
Mass Dept of Educ., 9 F.3d 184, 190 (1st Cir. 1993) (“Exhaustion may not be required where
the pursuit of administrative remedies would be futile or inadequate; wasteges, and work
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V. CONCLUSION

For theforegoingreasonsthe DefendantsMotion for SummaryJudgmenfECF No. 90]
is ALLOWED, andthedecisionof theBSEA is herebyAFFIRMED in all respectsJudgment

shallenterfor Defendant8PSandBSEA on Plaintiff's IDEA claims.

Dated:August17, 2016

/s/ Allison D. Burroughs
ALLISON D. BURROUGHS
U.S.DISTRICTJUDGE

severe or irreparable harm on the litigant; or miree issues raised involve purely legal
guestions.) Whether or not mainstreaming is appropriate is adapendent question. The
Hearing Officer had no opportunity to consider this issue in the first instance, &edabsence
of a fully developed record, the Court declines to do so here.

28



