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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

COREY HINDS,
Plaintiff,

V. Civil Action No. 15v-10073LTS
PETER A. PEPE, JR.,
THOMAS E. DICKHAUT,
JAMES J. SABA,

JOHN L. DEAN, and
ROBERT E. STORK,

Defendants.

ORDER ON MOTION TO DISMISS (DOC. NO. 31

April 25, 2016

SOROKIN, J.

l. INTRODUCTION

Plaintiff Corey Hinds (“Hinds) brings this actiopursuant to 42 U.S.C. § 1983 against Peter
A. Pepe, Jr. (“Pepe”), former Deputy Commissioner of Correction; Thomas E. Dickhaut
(“Dickhaut”), Deputy Commissioner for Operations; James J. Saba (“Sa&gigrintendent of
MCI-Cedar Junction; and John L. Dean (“Dean”) and Robert E. Stork (“Stork”), both of whom are
correction officers at MGCedar Junction (collectively, the “Defendants”). Doc. NoHinds,
who is incarcerated and proceedpr@ se, sued the Defendants in their individual and official
capadiies allegingthat they violated his rights under the Fifth, Sixth, Eighth and Fourteenth
Amendments of the United States Constitution and under various provisions of the Mastsachuset

Declaration of Rightsld. All of the Defendants except for Pepe, wias not been served, have
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moved to dismiss. Doc. No. 31. Hinds opposes their motion. Doc. Nos.-44;Fat the reasons
stated below, the Court ALLOWS the motion in part and DENIES the motion in part.

Il. BACKGROUND

The facts are recited as they are alleged in the complaint. Hinds was incarceratedd at MC
Concord while awaiting trial on unspecified charges. Doc. No. 1 §11. On March 12, 2013, Hinds
allegedly assaulted a correction officdd.  12. Immediately thereafter, Hinds wasues a
disciplinary report, transferred to MCI Shirley and referred to the Departmsaipbnary Unit
(“DDU”). Id. Y 13. Special Hearing Officer Mark Reilly (“Reilly”) conducted a hearing oruaug
7, 2013 at which Hinds was represented by a student attorde¥y 1415. Reilly determined
that Hinds was guilty and issued his findindd. § 16; Doc. No. 44. Reilly sanctioned Hinds
by placing him in the DDU for 42 months. Doc. No-4l4t 4. Hinds's attorney lodged an appeal,
which Defendant Pepe denieDoc. Ncs. 1 11 18-19; 44-6.

On October 31, 2013, Hingdstill a prerial detaineewas transferred to MCI Cedar Junction.
Doc. No. 1  20Hinds filed several grievances related to his placement in the DDU, dflict w
were denied by Defendants Stork and Salth.1 Y 2122; Doc. Nos.44-7, 448, 449. On
November 19, 2013, Defendant Dean sprayed Hinds with a chemical agent known as “O.C.” while
Hinds was confined to his cell. Doc. No. 1 1 26. Consequently, Hinds, whose asthmatiorcondit
is documented in his medical records, was unable to breathe and was “momentaspypnsive
due to his medical complications with asthmad: 1 26-27. Hinds’s grievance regarding this
conduct was deniedd. 1 4950.

On April 16, 2014, Hinds was sentenced to a term in state prison “for separatmatiars,”
presumably the charges pending against him when he was a piet@iake.ld.  28. Hinds was

once again placed in MCI Cedar Junction, this time in the Department Segregati(¢'DBbi").



Id. 1 29. On May 1, 2014, Hinds was returned to the DDU to serve the remainder chiosé
sanction.|d. 1 31.

The remainder of Hinds'’s allegations concern his access to counsel and docuraeigoel
his state criminal case. Hinds made several requests and filed a grievance teeektam his
copy of Black’s Law Dictionary.ld. 11 33, 35. Stork denied his grievandd. § 36. Hind’s
attorney was denied access to Hinds, and Hinds did not receive mail sent to hinatbyrhesy.

Id. 11 3839. Hinds'’s grievances regarding his access to the courts, receipt,andaksistance
of counsel were deniedd. 11 4346, 53-54.

Hindsbrings eleven counts against some or all of the Defend@usnts | and Il allege that
Hinds was denied procedural due process under the Fourteenth Amendment andableudets
Declaration of Rights due to (1) his unlawful detainment in the DDUh@&Pefendants’ failure
to consider housing alternatives; and (3) the lack@$U Board hearing pursuant to 103 C.M.R.
421. 1d. 11 6163, 7375. Counts lll and IV claim that Hinds was deprived of substantive due
process under the Fourteenth Amendment and the Declaration of Rights due to tliyallege
punitive nature of his placement in the DDU as a pretrial detainee and asra&cednhmateld.

19 7981, 8990, 93. Courd V and Vlallegethat Mass. Gen. L. c. 278 52, which permits the
transfer tostate custodwf a pretrial detaineetho haspreviously served a felony sentennea
Massachusetts state priseiolates the equal protection clause of the Fourteenth Amenadment
certain provisions of the Declaration of Rightd. 11 9799, 109 Couwnts VIl and VIII allege that
Dean’s use of the C.O. chemical spi@nstituted excessive force in violation of the Eighth
Amendment, the Declaration of Righésid 103 QVI.R 505.1d. 11113117, 129.Count IX claims
that Hinds was deprived of his Fifth Amendment right to present a deféohsgf 13334, 136.

Count X alleges thaHinds’s placement in the DDU deprived him of the right to effective



assistance of counsel under the Sixth Amendméd:.ff 140641. Finally, Count Xl is for
intentional infliction of emotional distress as a resulHofds’s allegedly unlawful confinement
to the DDU. Id.  147. Hinds seeks compensatory and punitive damages as well as injunctive
relief in the form of release into the general prison population and deletiba BfDU sanction
from his prison recordld. § 151.

1. LEGAL STANDARD

A complaint will withstand a motion to dismiss under Fed. R. Civ. P. 12(b)(6) only if it oentai
sufficient factual matter, accepted as true, to “state a claim for relief thauslge on its face.”

Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S.

544,570 (2007)). The Court must “take all factual allegations as true and . . . draw allbleasona

inferences in favor of the plaintiff. RodriguezOrtiz v. Margo Caribe, Inc., 490 F.3d 92, 96 (1st

Cir. 2007). The complaint need not contain “detailed factual allegations,” but it etusirth
“more than labels and conclusions, . . . and a formulaic recitation of the elementsuskeaot
acton will not do.” Twombly, 550 U.S. at 555. A plaintiff fails to state a claim when he does not
proffer “factual allegations, either direct or inferential, respectict ezaterial element necessary

to sustain recovery under some actionable legal tHeddgrner v. Delahantyl29 F.3d 20, 25

(st Cir. 1997) (quoting Gooley v. Mobil Oil Corp., 851 F.2d 513, 515 (1st Cir. 1988)ile the

filings of pro se litigants should be liberally construeseeAhmed v. Rosenblagti18 F.3d 886,

890 (1st Cir.1997)pro se litigants are not excused from compliance with procedural rules or
substantive lawid.
In determining whether Hinds has stated a claim, the Court may consider doctawemtsh

Hinds refers in his complaint, including the exhibits attached thereto. Fedv.R2.QO(c)(“A



copy of a written instrument that is an exhibit to a pleading is a part of the pleadiay f

purposes”)seeTransSpec Truck Serv., Inc. v. Caterpillar In§24 F.3d 315, 321 (1st Cir. 2008).

l1l. DISCUSSION

A. Procedural Due Process (Counts | and II)

Hinds avers that he was denied procedural due process by (1) his unlawful detainmeent in th
DDU; (2) the Defendants’ failure to consider housing alternatives; and (BcthefaDSU Board
hearing pursuant to 103 C.M.R. 421.

“[P]risoners do not shed all constitutional rights at the prison gate,” but “[[Jamdalceration
brings about the necessary withdrawal or limitation of many privileges alnis,rig retraction

justified by the considerations underlying our penal system.” Sandin v. Conner, 515 U.S. 472, 485

(1995) (internal quotation marks omitted). A deprivation rises to the level drgylibterest if it
“imposes atypical andignificant hardship on the inmate in relation to the ordinary incidents of
prison life.” Id. at 484.

If there was a liberty interest at stake, Hinds was entitlgg@deive minimum procedural
protections, including “(1) advance written notice of the disciplinary chargesy Qportunity .
. . to call witnesses and present documentary evidence in his defense; anit{8hatatement
by the factfinder of the evidence relied on and the reasons for the disciglotamy.” Smith v.

Mass. Dept. ofCorr, 936 F.2d 1390, 13989 (1st Cir. 1991) (citing Wolff v. McDonnell, 418

U.S. 539, 563&7 (1974). The written statement of the fact finder must demonstrate that his

findings were “supported by some evidence in the reco®uperintendentiMass.Corr. Inst.,

Walpole v. Hill, 472 U.S. 445, 454 (1985). Stated another way, “the relevant question is whether




there is any evidence in the record that could support the conclusion reached by pheatisci
board.” Id. at 455-56.

Here, Hinds was sanched to serve 42 months in the DDU for assaulting a correction officer.
The conditions accompanying DDddnfinementhave been reported elsewhere. Inmates housed

in the DDU remain in their cells for up to 23 hours per davclerc v.Mass.Dept. ofCorr., No.

10-12050DJC, 2012 WL 6615040, at *(B. Mass. Dec. 18, 2012). They take their meals in their
cells and are permitted no more than an hour of exercise per day, five days &dwéekinmate

is handcuffed, shackled and staparched each time he leaves his cill. Other courts, albeit
outside of this Circuit, have concluded that similar conditions of confinement canstiypical
and significant hardship, implicating a liberty interest and the requiremetie@fiate disciplinary

procedues. E.g, Magluta v. Samples, 375 F.3d 1269, 1282 (11th Cir. 2004) (solitary confinement

for more than 500 days); Colon v. Howard, 215 F.3d 227;3302d Cir. 2000) (solitary

confinement for 305 days, including confinement to cell for 23 hours per day and one hour of
exercise per day)In this case, the Court need not decide this question.

Hinds’s complaintdoes not sufficiently allege facts demonstratingt hewas denied due
process. The complaint and the attached exhibits show thad igicelved aisciplinary report
and a notice of the hearinfPoc. Ncs. 44-2; 44-3 (letter from student attorney regarding pending
hearing). He was represented by couastie hearing and permitted to call withnesses and offer
evidence. Doc. No. 444. He received a written decisiaiting the evidence supporting the
imposed sanctiond. The decision explains that Reilly’s sanction was predicatédeot@stimony

and reporof the correction officer Hinds assaulted dnevideo of the assaultd. at 4. Although

! The standard applied by Massachusetts courts in evaluating procedural aadtisgbgue
process claims under the Massachusetts Declaration of Rights mirréedena standard for the
parallel constitutional claimsSeeJacks v. Spenceboc. No. 39-1 at 15 n.16 and cases cited.
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Hinds alleges he was sanctioned without sufficient evidence, Doc. Nos. 1 §8.@némorandum
of appeal, arguing, in part, insufficiency of evidents,provides no supporting detail, and his
assertion is belied by the documents he submitted to the Cbhuese measures satisfy the due

process requirements set forthfolff. 418 U.S. at 5687;seeTorres v. Commissioner &orr,,

427 Mass. 611,¥8-19 (1998) (reviewing procedural safeguards incorporated by DDU disciplinary
process andconcluding that process “comports with the requirements of the Fourteenth
Amendment”). In addition, Hinds’s complaint failsadequately allege that Reilly’s sanction was
unsupported by record evidenddill , 472 U.S. at 4556. Hinds makes the conclusory allegation
that the DDU sanction was upheld despite insufficient evidence, Doc. No. 1 1 19, but provides no
supporting factsHinds, therefore, fails to state a claim that his DDU confinement was uhlawfu

Similarly, to the extent that Hinds’s clairage premised on the theory that he was denied due
process because the Defendants failed to consider housing alternatives, his prdueduadess
claims must also be dismisseddinds cites no supporting authority for the proposition that a
hearing offcer must consider alternatives to the DDU as a disciplinary sanction in ordésty s
the procedural safeguards set forthWolff. If anything, this argumemertains toHinds’s
objection to the outcome of the process and, accorditjlyds’s claim that he was denied
substantive due process, which the Court addresses below.

The final component of Hinds’s procedural due process claims is his assertion theg he w
entitled to a DSU Board hearing pursuant to 108.& 421 both as pretrial detainee arsdaa
sentenced inmate. Doc. No. 1 § 63. Hinds does not provide any basis for thisrgssed
indeed there is none. Assuming the truth of @llhis allegations, Hinds’s confinement to the
DDU is governed by 103.81.R 430, not 103 ®1.R 421. Placement in the DSU is not permitted

for disciplinary reasons, 103 .K@.R 421.07, whereas Hinds was sanctioned with DDU



confinement to discipline him for the assault on the correction offiSee103 CM.R 430.01
(regulations, including DDU procedures, intended to “govern[] disciplinary pdiegs involving

inmates of state correctional institutionddaverty v. Commissioner @orr., 437 Mass. 737, 760

(2002) (noting that 103C.M.R 421 applies “to all placements of prisoners in segregated
confinement for nondisciplinary reasons” and that procedures required by regulationi$rfot
on whether the prisoner has commitéespecific infraction for which discipline may be warranted
for a particular period, but on whether his conduct generally warrantddomgsegregation”).

The Court concludes that Hinds’s claims for denial of procedural due process, IGonhtg
must be dismissed.

B. Substantive Due Process (Counts Il and 1V)

Hinds alleges that his confinement to the DDU as a pretrial detaineesamteaced inmate
violated his substantive due process rights. “The substantive component of due procdss protec
against certain government actions regardless of the fairness of theypescaskd to implement

them.” GonzalezFuentes v. Molina, 607 F.3d 8880 (1st Cir. 2010) (internal quotation marks

omitted). A substantive due process claim thus attacks “the constitutionality of the tiepriva
itself.” 1d. “The threshold question” in assessing a challenge to executive action “is whether t
behavior of the governmental officer is so egregious, so outrageous, that it maybfaishid to

shock the contemporary consciencfduilar v. United States Immigration & Custoiisf't Div.

Of the Dept. of Homelan8ec, 510 F.3d 1, 21 (1st Cir. 2007) (dung County of Sacramento v.

Lewis, 523 U.S. 833, 847 n.8 (1998)). Government conduct egregious enough to shock the
conscience is “likely to find its roots in conduct intended to injure in some way uiajoietiby
any government interestltl. at 2122 (internal quotation marks omittedJhe conduct in question

is to be assessed in light of the situatiofi] n*situations where actual deliberation on the part of



a governmental defendant is practical, the defendant may be held to have engagedenosonsci

shocking activity by exercising deliberate indifferenceGonzéalezFuentes 607 F.3d at 881

(internal quotation marks omitted)
Pretrial detainees “receive cdadibgtional protections superior to those afforded sentenced

inmates.” Ford v. Bender, 768 F.3d 15, 24 (1st Cir. 2014jJinds characterizes his DDU

confinement as punishment. Pretrial detainees, as Hinds was when he recei2d ganttion,

have a righto be free from punishmentBell v. Wolfish, 441 U.S. 520 (1979held that

punishment prior to anadjudication of guilt does not accord with substantive due procéds.
at 53536. But the inquiry does not end there. Some forms of punishmentarasgible. “A
court must decide whether the disability is imposed for the purpose of punishment or viethe

but an incident of some other legitimate government purpo€ellazelLeon v. United States

Bureau of Prisons, 51 F.3d 315, 317 (1st Cir. 1995) (qu&eily 441U.S. at 53839). Thus, a

punitive measure is nonetheless constitutional so long as it “it also furthers gptimeate
governmental objective such as addressing a specific institutional viadatios not excessive in
light of the seriousness of the violationld. at 318.
Hinds alleges that his substantive due process rights were violated becaudddertthure
the punitive conditions of confinement in the DDU, as a pretrial detainee and as séstbinviate.
Doc. No. 1 1 81. He argues that he should have been placed in the DSU instead, which would not
have constituted punitive confinement. Doc. No. 44 at 9.
Hinds’s complainfails to state a claim because Hindstsfinement to the DDU is supported
by the government’s legitimate objective of “maintaining safety, internal oeshet,security
within” the prison. CollazolLeon 51 F.3d at 318 (citingell, 441 U.S. at 540). “If there is a

reasonable relation betwethe sanctions and legitimate institutional policies, an intent to punish



the detainee for prior unproven criminal conduct cannot be inferried.{emphasis removed).
The First Circuit has recognized that prison authorities have broad discretioke‘t@gsonable

and necessary action, including punishment, to enforce the prison disciplinary reditoedater

even pretrial detainees from violation of its requirementd? Hinds’s complaint and the
accompanying recordethonstrate that treanctiorHinds receivedvas reasonably related to the
legitimate efforts of prison authorities to enforce prison discipline, not to punish Hinds for
unproven criminal conduct. While incarceration in the DDU serves a punitive purpose, it als
serves as a deterrefdlemonstrating tall other inmates that good behavior is expected of them
and that, if they do not conform to prison rules, there will be adverse consequences.

Commonwealth v. Forte, 423 Mass. 672,G751996). Moreover, Hinds does not allege that t

sanction of 42 months in the DDU was excessive in light of the seriousness of hiswidtatids
assaulted a corrections officer, which, “[in the hierarchy of wrahgs might be committed in
prison,” is “among the most serious, and the discighmgosed may be concomitantly severe.”
Forte 423 Mass. at 677.

Hinds also avers that his confinement to the DDU as a convicted inmate, as opposed to a
pretrial detainee, violated his substantive due process rights. #@ddsed to respond to the
Defendants’ argument that his return to the DDU following his sentence did not viddate hi
substantive due process rights. Doc. Ne14¢ 5. Indeed, there is no authority for the proposition
that Hinds was improperly returnedttee DDU after his conviction or that he was entitled to an
additional hearing regarding his DDU sanction. Resuming a sentence to thesDidt so
egregious as to shock the conscierigaclerg 2012 WL 6615040at * 8. In addition, any interest
Hinds had in rejoining the general prison population was outweigpyethe government’s

legitimate interesin enforcing prison disciplineJacks v. Spenceboc. No. 39-1 at 27.

10



Because Hinds’s confinement to the DDU addressed a specific violationsauita$ a
corrections officer, and it was not excessive in light of the seriousndsat efdlation, Hinds has
failed to state a claim for violation of substantive due process. Hinds does not azendngt
on the part of the Defendants, either when Himds a pretrial detainee or when he wagntenced
inmate,with respect to his DDU sanction thaas“so egregious, So outrageous, that it may fairly

be said to shock the contemporary conscien&ohzalesFuentes607 F.3d at 880Moreover,

in light of the legitimate purpose of enforcing prison discipline, Hinds has not sufficedlgted
that the Defendants acted with deliberate indifference. Counts Il ane samissed.

C. Equal Protection (Counts V and VI)

In Counts V and VI, Hindasserts an dual Protection challenge Mass. Gen. L. c. 276, §

52A, which providesin relevant part:

[Persons held in jail for trial], if they have been previously incarcerated in a

correctional institution of the commonwealth under sentence for a felony, iy, w

the approval of the district attorney, be removed by the commissioner of correction

to a correctional institutioof the commonwealth . . . ..
The statute thus permits state confinement of a pretrial detainee who has pyesaotesd a prior
Massachsetts felony sentence, but not pretrial detainees who have served sentences outside of
Massachusetts. Hinds argues that the statute violates the Equal Proteuserbecause it treats
detainees who have previously served a Massachusetts felony seliffenestly than those who
have served felony sentences elsewhere. Doc. Nb.a441.

The Defendants argue, and the Court agrees, that, even if Section 52A violates the Equal
Protection clause, the Defendants are entitled to immunity, absolgtealified, because of the
existence of a court order requiring the Sheriff of Suffolk County to utilizRdBes2A to transfer

pretrial detainees to state facilities to ease overcrowding in the coundgtaamal facility. Doc.

Nos. 32 at 1416; 32-11 5 (order by Judge Liacos, dated November 6, 1990, requiring Suffolk

11



County Sheriff to utilize Section 52A to transfer pretrial detainees due to piopybaessures).
The court order resulted from litigation regarding overcrowding in the Charksst&il. 1d. at
2.

Hinds was awaiting trial in Suffolk County, placing him in the ambit of Judgeokiac
order permitting transfer to a state correctional facility. Doc. No. 1  11ris§R officials
charged with executing facially valid court orders enjoy absolute immiraity 8 1983 liability

for conduct prescribed by those orderEfigebretson v. Mahoney, 724 F.3d 1034, 1039 (9th Cir.

2013). Even if absolute immunity does not applyalded immunity “protects government
officials from liability for civil damages insofar as their conduct does nolate clearly
established statutory @onstitutonal rights of which a reasonable person would have known.”

MacDonald v. Town of Easthgm45 F.3d 8, 11 (1st Cir. 2014) (quotiRgarson v. Callahab55

U.S. 223, 231 (2009)). A claim of qualified immunity requires the Court to decide “(1) whether
the facts alleged or shown by the plaintiff make out a violation of a constitutigihta ard (2) if
so, whether the right was clearly established at the time of the defendideged violation.”

Rocket Learning, Inc. v. Rivesadnchez715 F.3d 18 (1st Cir. 2013) (internal quotation marks

omitted). Assuming Hinds has allegedviolation of his Equal Protection rights, against the
backdrop of Judge Liacos’s order, the Defendants could not have reasonably cehjdwtr
Hinds’s transfer to a state correctional facility could implitatse rights Thus, the Defendants
are entitled to immnity, either absolute or qualified, and Hindslaim that Chapter 52A violates
the Equal Protection clause fails.

D. Excessive Force (Counts VII and VIII)

Hinds next alleges that Defendant Dean used excessive force when he spnagediti the

O.C. spray. “[T]he unnecessary and wanton infliction of pain . . . constitutes cruel and unusual

12



punishment forbidden by the Eighth Amendment/hitley v. Albers 475 U.S. 312, 319 (1986)

(internal quotation marks omittedjn allegation of the use of excessieece by prison officials
requires the Court to ask “whether force was applied in a-othideffort to maintain or restore

discipline, or maliciously and sadistically to cause harfdiidson v. McMillian, 503 U.S. 1, 7

(1992). Serious injury need nosstdt to make out a claim for excessive force. “The absence of
serious injury is . . . relevant to the Eighth Amendment inquiry, but does not erdl it.”
The Defendants argue that Hinds’s claim fails because he “provides no suppddihgsd®
the circumstances of the alleged event or the nature or extent of any rasyltieg.” Doc. No.
32 at 16. Hinds’s complaint, however, alleges tieatvas confined to his cell and engagedan
activity posing a serious risk or threat when he was sprayed with the O.C. chamdc#lat he
was unable to breathe and was momentarily unresponsive due to an asthmatic resihense to
chemical spray. Doc. No. 1 §1-28, 113 Hinds’s institutionamedical records note his asthmatic
condition. Id. 1 26; Doc. No. 440 (Hinds'’s physical assessment indicating that he had a medical
history of asthma)lnference may be drawn from these allegations that force was applied outside
of the context ofnstitutional security and that Deanntent could plausibly have risen to the
malicious and sadistic levelThe fact that Hinds does not allege serious injury does not preclude
his clam. Hinds, therefore, sufficiently alleges the improper use of excessivedganest Dean.
Hinds fails tostate a claimhoweveragainst Defendamepe an&aba for supervisory liability.
Hinds makes the conclusory allegatitmatPepe an®aba “hadeasonable opportunity to prevent
or resolve the use of excessive force” and tthey “permitted, encouraged and supported the use
of excessive force.” Doc. No. 1 §118. Section 1983 does not imgspsadeat superior liability

on supervisors for the actions of their subordinates. Hegarty v. SoGgrséi F.3d 1367, 1379

(1st Cir. 1995).“Absent participation in the challenged conduct, a supervisor can be held liable

13



only if (1) the behavior of his subordinates results in a constitutional violation and (2) the
supervisor’'s action or inaction was affirmatively linked to the behaviorarséimse that it could

be characterized as supervisory encouragement, condonation or acquiesgeose lmegligence

of the supervisor amounting to deliberate indifferendd.”at 1379-80 (internal quotation marks,
alterations and emphasis omitted). Situations in which supervisory liability edgtantiude a
supervisor who “formulates a policy or engages in a practice that leads tbraghtei violation
committed by another” and who is aware of circumstances likely to result inlagionoof

constiutional rights. Camilo-Robles v. Hoyos, 151 F.3d 1, 7 (1st Cir. 1998); Springer v. Spencer

Civil No. 13-10083-FDS, 2014 WL 2515694, at * 6 (D. Mass. June 3, 2014).

Hinds’s allegations tha®epe andsaba had the opportunity to prevent the excessive use of
force and thathey permitted, encourage@nd supported the use of force do sofficiently
establish an affirmative linkvith Dean’s alleged usef force. Aside from these conclusory
allegations, Hinds does not allege any action or inaction on thefgzepe andaba from which
gross negligence or deliberate indifference may be inferred. Therm aléegations thaPepe
andSaba had a policy avasaware of the conditions that led to the alleged civil rights violation.
The excessive force claims agaiRsipe andabatherefore, must be dismissed.

E. Right to Present Befense and to Effectivlssistance of Counsel (Counts IX and X)

In Counts IX and X, Hinds asserts that he was deprived of his Fifth Amendment right to
present a defense ah Sixth Amendment right to effective assistance of counsel. Doc. No. 1 1
13334, 14041. Hinds alleges that he did not receive mail from his attorney representimg h
his state criminal proceedinthat he was deprived of his copy of Black’s Lawiciionary; and
that his attorney was prevented from consulting with him while he was in the DD 33,

133, 140. These claims are barred by Heck v. Humphrey, 512 U.S. 477 (19848t casgthe
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Supreme Court held that “in order to recover damages . . . férarm. caused by actions whose
unlawfulness would render a conviction or sentence invalid, a 8 1983 plaintiff must prove that the
conviction or sentence has been reversed on direct appeal, expunged by executidedaded
invalid by a state tribunal authorized to make such determination, or called intmjuBsa
federal court’s issuance of a writ ladibeas corpus.” 1d. at 48687 (footnote omitted). In other
words, if a favorable determination of Hinds’s present claims would call into qudstiealtdity

of his state criminal conviction, then his claims must be dismissed unless he can datadhatr

the criminal conviction has been nullified. A finding that Hinds’s sgbpresent a defense or to
effective assistance of counsel in his state criminal case were compasktinecessarily imply

the invalidity of his conviction, yet Hinds has not demonstrated that the conviction has been

invalidated. Counts IX and X must besghissed.

F. Intentional Infliction of Emotional Distress (Count XI)

Hinds’s final claim is for intentional infliction of emotional distress due to hisieenfent in
the DDU. Doc. No. 1 1 147. “A claim for intentional infliction of emotional distreguires ‘(1)
that the actor intended to inflict emotional distress or that he knew or should have known that
emotional distress was the likely result of the conduct; (2) that the conduct wasend
outrageous, was beyond all possible bounds of deamtyvas utterly intolerable in a civilized
community; (3) that the actions of the defendant were the cause of the pdastitdEs; and (4)
that the emotional distress sustained by the plaintiff wasesewel of a nature that no reasonable

person couldbe expected to endure it.Doyle v. Hasbrpinc. 103 F.3d 186, 195 (1st Cir. 1996)

(quotingAgis v. Howard Johnson Co., 3Rass. 140, 14%1976)) (internal quotation marks and

alterations omitted). “The standard for making a claim of intentionaktiiti of emotional

distress is very high.’ld.

15



Hinds fails to allege facts that support any element of the claim. Even if hiseroeht to
the DDU were to be determined to béawrful, intent that is more thdtortious or even criminal’
is required ® make out a claim for intentional infliction of emotional distrelss. Hinds has not
demonstrated that confining him to the DDU was extreme, outrageous, beyond the bounds of
decencyor intolerable in a civilized community. Nor has Hinds offered fd#wd$ support the
severity of his alleged distress, to the point where a reasonable person could nott.endure

IV.  CONCLUSION

For the foregoing reasons, the Court ALLOWS PART and DENIES IN PARTthe
Defendants’ motion to dismiss, Doc. Ngil. All counts against all defendantia¢luding Pepe,
who has not been serveout for whom the complaint provides no basis to) aare dismissed
except for Counts VIl and VIII against Defendant Dean.

The Court finds no need for a Rule 16 conference. pahtges shall exchange initial discovery
within fourteendays; complete all discovery byay 27, 2016; and file any motions for summgar
judgment no later than June 27. Oppositions to summary judgment satextue within 30
days of the filing of the mmn.

In addition, Hinds shall answer the following interrogatory, under oath, within fourteen days:
Describe the circumstances surrounding the application of the chemigahsgrtne factual basis
for your assertion that Defendant Dean used excefwsige. Defendant Dean shall answer the
following interrogatory, under oath, within fourteen days: Describe thensstances surrounding
your application of the chemical spray and the factual basis for youri@asgkdt you did not use

excessive force After receipt of the other side’s answer, either side may file the ansthethes
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Court and seek leave to file a summary judgment motion prior to the conclusion of discovery.
So Ordered.

[s/Leo T. Sorokin
United States District Judge
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