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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

OMOLARE R. OLABODE and *
GERALD KELLY, *
*

Plaintiffs, *

*

V. * Civil Action No. 15ev-10146ADB
*
*

CALIBER HOME LOANS,INC.,

*

*

Defendants

ORDER ON DEFENDANT’'S MOTION TO DISMISS

July 8, 2015
BURROUGHS, D.J.

Plaintiffs OmolareRr. Olabode and Gerald Kelly (“Plaintiffs”) challenge an attempted
mortgage foreclosure on a residence in Dorchester, Massachusetts. & aigjifially filed their
complaint in Suffolk Superior Court. The Defendant, Caliber Home Loans, IncilieCal
removed the action to this Court on January 21, 2015, based on diversity of citiz8esip.
U.S.C. 8§ 1332Presently before the Court is Caliber's Motion to Dismiss Plaintiffs’ Complaint
pursuant to Federal Rule of Civil Procedure 12(b)(6). For the reasons that folldvey'€a
Motion is denied, and the Court willgpmit the parties to engage in limited discovery.

l. THE COMPLAINT'S FACTUAL ALLEGATIONS

The operative complaint in this matter was filed in Suffolk Superior Court on Decembe

31, 2014 SeeECF No. 11, State Court Record pp. 3-83 (“Compl3jnPlaintiffs’ Complaint

alleges the following relevant facts, which the Court acceptsi@gdr purposes of this Motioh.

1 Where applicable, the Court also considers matters appearing in the extasibitedhto
Plaintiffs” Complaint.SeeHannigan v. Bank of Am., N.A., 48 F.Supp.3d 135, 140 (D. Mass.
2014) (A court may consider documents attached to or incorporatesl ¢ortiplainton a motion
to dismis$.
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Plaintiff Olabode is the original mortgagor and borrower @nntortgage loan at issue.
She currently resides in Middlesex County, Massachusatisplaint § 2] On October 14,
2005, Olabode executed a promissory note made payable to Bank of America, N.A. (‘fBoA”) i
the amount of $375,000 (the “NoteM[ T 4]. To secure the Note, Olabode executed a mortgage
ona property located at 333 Burgoyne Street, Dorchester, Massachusetts (the “Property”),
naming BoA as mortgage#| 1 5] The documents attached to Plaintiffs’ Complaint suggest
that the Mortgage was executed on October 14, 2005 and recottedRegistry of Deedsn
October 19, 2005 [Complaifxhibit B.

Critical to Plaintiffs’ claims is theiallegation thatshortly after the origination of
[Olabode’s] loan, [BoA] immediately divested ownership of this loan for sale intse¢hendary
mortgage market.’[Complaint  6].Plaintiffs further allege that, after the sale of the NBteA
remained the thirgharty servicefor thenewNote owner [d.]. Plaintiffs do not allege to whom
the Note was purportedly soldlaintiffs haveattached aapy of the Note to their Complaint,
which suggestthat the Note has two Allongesboth dated October 14, 20[Bomplaint
Exhibit A]. The first Allonge purports to endorse the Note as payable to the orderiofégt
Financial, Inc., without recourse, bBank of America, N.A., by Vericrest Financial, In¢ld.].
The second Allonge appears to endorse the Note in blank, without recourse, by ¥ericres
Financial, IncJld.].

TheMortgagesecuring the Note/as also purportedly assigned to Vericrest although
Plaintiffs contest the validity of this assignmé@bmplaint § 8]Documents attached to the
Complaintsuggest that on December 21, 2012, a BoA representxtgeitechn Assignment
purportedly assigninthe Mortgage to Vericrest Financial, Iritd.; see alscComplaint Exhibit

D]. TheAssignmet recites that the note or notes referred to in the Mortgage were also being



assigned to Vericrest Financial, In€dmplaintExhibit D]. However, Plaintiffs allege thathen
BoA executedhis AssignmentBoA was merely acting in the capacityaothrd party servicer
for the true Nvte owner [Complaint § 9].

Sometimeafter he December 21, 2012 Assignment to Vericrest Financial Miedgrest
Financial, Inc. was acquired by Defendant Caliber Home Loan$,[Idc 11].

More than a year later, alanuary 31, 2014, Caliber sent Olabode a “Certification
Pursuant to Massachusetts 209 CMR 18.21A(2)(c),” which recited that Olabode had defaulted on
the terms of the Note, and advised Olabode that Caliber planfm@dose on the mortgaged
Property pursuant to a notice shle[Complaint 1 34, 59 &xhibit F|. The Certification
further stated that that “Caliber Home Loans, Inc. services the mottgsgen the property,”
and separately, that “[t]he promissory note is currentlgexivby Caliber Home Loans, Inc.,
[formerly known asMericrest Financial, Inc.,” and that “Caliber Home Loans, Inc., the servicer
and authorized agent, is in possession of the note or otherwise has the authoritgéo enfor
payment and pursue foreclosure of the mortgaged property on behalf of the o@asrgiqint
Exhibit F].

On April 10, 2014, a Calibddefault Service Officenamed Daniel McCelland made an
Affidavit Regarding Note Secured By A Mortgage To Be Forecl¢9ddCelland Affidavit”),

which was recorded on May 6, 2014 [Complaint Exhifif Ehe McCellandAffidavit identified

2 Caliberhas asserted in its Notice oéRoval that it is the “successor” to Vericrest Financial
Services, Inc., and that it asDelawarecorporation with headquarters in Irving, Texas [Notice of
Removal 1 17-18, ECF No. 1].

3 This Affidavit appears tdave been made in a&ffort to comply with G.L. c. 244, §8 35B and
35C. Section 35C states that “[a] creditor shall not cause publication of noticeabb$are ...
when the creditor knows that the mortgagee is neither the holder of the mortgage rfege nor t
authorized agent of the note holder . .G.L. c. 244, 35C(b).Section 35B states that a creditor
shall not cause publication of a notice foreclosale“unless it has first taken reasonable steps
and made a good faith effort to avoid foreclosure.” G.L. c. 244, § 35B(b). Both statutes requi
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the Property, the Mortgage, and further identified the “ForeclosingyEastCaliber Home

Loans, Incln the Affidavit, McCellandcertifiedthat based upon his review of the business
records of Caliber Home Loans, Inc., he beliethed the requirementsf G.L. c. 244, § 35B

were met [d.]. McCellandfurther stated that “[o]n this date the Foreclosing Entity is:” and he
selected a box marked “tlaithorized agent d the holder of said promissory notefor
purposesinter alia, of foreclosing said mortgage on behalf of said note holdek]’(Emphasis

in original). Notably, McCelland didhot select another box on the form which was marked “the
holder of the promissory notesecured by the above mortgaged.] (emphasisn original).
Viewing this fact in the light most favorable to Plaintitise McCellandAffidavit maysuggest
that Calibemwas foreclosin@gs the servicing agent, and was netdlstual holder of the Note.

On October 21, 2014, Caliber’s attorney sent Olabode a Notice of Intent to Foreclose
Mortgage, notifying her thatfareclosure auction was scheduled fovEimber 14, 2014
[Complaint § 37 &xhibit G]. On November 4, 2014, Olabodkegedly transferred title to the
Property to Plaintiff Gerald Kelly by way of a quit claim deed [Compla®8]f The deed was
recordecat the registryn November 6, 2014 [ComplaiBkhibit H]. The scheduled foreclosure
auction has been postponed several tioyaxiutual agreement of the parties.

. PROCEDURAL HISTORY AND ADDITIONAL SUBMISSIONS
Based on the facts alleged above, Plaintiffs sedctaratory judgment holding that

Caliber lacksauthority to enforce the power of sale and foreclose on the property pursuant to

creditors, before issuing a notice of foreclosure sale, to make and recofidl@aritafonfirming
complianceSeeG.L. c. 244 § 35B(f) & § 35®).

4 Gerald Kellyis also alleged to be a citizen of Massachug€tsplaint | 1]
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G.L. c. 244, § 14.More specifically, Plaintiffs allege that Caliber has failed to establish that it is
a “mortgagee” as the term is used in G.L. c. 244, § 14 [Complaint  57].

After removing this action to federal cou@taliber filed a Motion to DismisBlaintiffs’
Complaint for failure to state a claim on which relief may be granted, pursugetieral Rule of
Civil Procedure 12(b)(6) [ECF No. 12T aliber argues that the factual basis for Plaintiffs’ claims
(that Caiber is not the holder of the Note) is “contradicted and negated by’ the documents
attached to Plaintiffs’ Complainid. Y1 1811]. Those documents, Caliber argues, demonstrate
that both the Note and the Mortgage were valadlgigned Vericrest Financial, Inc. (which later
changed its name to Caliber).

Plaintiffs filed an Opposition to Caliber's MotiggCF No. 15], and the Coustheduled
the Motion for a hearingPrior to the hearing, the Court notified the parties thabuld consider
convertingCaliber’s Motion to Dismis into a Motion for Summary Judgmeifitwarranted by
further submissions. The Coumvited the parties to submit supplemental mateaal$ordered
Caliber toproduce theriginal Notefor inspectiorat the time of the hearirfCF No. 27].

In advance othe hearing, Caliber filed an Affidavit of Jesse Mendez, its Default
Servicing Officer, in further support of CalibeNotion to Dismis§ECF No. 32]. The Mendez
Affidavit assertsinter alia, that Caliber is both the owner and the holder of Olabode’s
Promissory Noteas well as the mortgagee of recfidl 11 56]. Mendez furtheexplainsthat
“Caliber is in the business of both owning and servicing mortgage loans,” but that in this

particula case, Caliber is the holder, owner, and servicer of the Note in quddti§rv].

> Massachusetts General Laws Chapter 244, Sectioariansto the foreclosure of mortgages
by the exercise of the power of sale. &a¢on v. Federal &1 Mortg. Ass'n 462 Mass. 569,
581 (2012) It specificallyprovides that the “mortgagee” may, “upon breach of condition and
without action, perform all acts authorized or required by the power of sale,” agtbati
noticeis givenand other conditions are satisfi&keG.L. c. 244, § 14.
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At the hearing on May 14, 2016aliberproduced theriginal Note for Plaintiffs’
counsel’s inspectiorSeeTranscript of ProceedinggCF No. 38 pp. 29-33]. After reviewinge
Note, however, Riintiffs’ counselpointed outhat it was missing the twOctober 14, 2005
Allonges previouslhattached to Plaintiffs’ copy of the Not@hich theyfiled along withtheir
Complaint Jd. p. 32 seeComplaintExhibit A]. Those Allonges purported to endorse the Note,
first to Vericrest Fiancial, Inc, and then in blank, presumably to the holder.

At theMay 14thhearing,counsel for Calibealsorepresented that, to the best of his
knowledge, there was no other entity or third party with an interest in the Note olalymitg
guestion [ECF No. 38 p. 24%everal days latehowever,counsel for Caliber filed a letter with
the Court clarifyinghis grior statemenfECF No. 37]. Counsel explained that after making
further inquiries of Caliber, he learned that the Federal Home Loan Mo@gageration
(“Freddie Mac”) was the “investor” on the loan secured by the Mortgage inabes[d.].
Counsel further advised that, as the investor, Freddie Mac “may (but will not axdg@$ake
ownership of the property after the subject property has been sold at a fore@dtstfedd. In
his letter, counsel for Caliber argued that this fact “does not change thestegmbr analysis
before the Court,” because Freddie Mac’s “eventual ownership of the propertynist diesm
the current ownership of the Note and Mortgagkel.] |

On May 28, 2015, the parties each filed a supplemental brief in support of their
respective positions [ECF Nos. 40-41]. For the reasons that follow, the Court declioegdd c
Caliber’'s Motion to Dismiss into a Motion for Summary Judgment. Further, altiOalger’s
Motion to Dismiss will be denied, the Court wakkrmit the parties to engageanly limited
discovery to determine whether or not Caliber is indeedulrentlegal holder of the Note in

guestion.



1. ANALYSIS

A. Legal Standard

On a motion to dismiss for failure to state a claim pursuant te R(b)(6), the Court
must accept as true all wgdleaded facts, analyze those facts in the light most hospitable to the
plaintiff's theory, and draw all reasonable inferences from those facteandéthe plaintiff.

United States ex rel. Hutcheson v. Blackstone Med., Inc., 647 F.3d 377, 384 (1st Cir. 2011).

Although detailed factual allegations are not required, a pleading mustteeénfiore than

labels and conclusions.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). A “formulaic

recitation ofthe elements of a cause of action” is not enoldgfif'o avoid dismissal, a
Complaint must set forth “factual allegations, either direct or inferential,csgeach material

element necessary to sustain recovery under some actionable legal Geglgrdi v. Sullivan

513 F.3d 301, 305 (1st Cir. 2008) (internal quotations and citation omitted). And, taken together,
the facts alleged must be sufficient to “state a claim to relief that is plausiblefaodts A.G.

ex rel. Maddox v. Elsevier, Inc., 732 F.3d 77, 80 (1st Cir. 2013) (quoting Twombly, 550 U.S. at

570).

As the First Circuit has noted, “[t]he plausibility standard invites agtep pavane.ld.
“At the first step, the court ‘must separate the complaint’s factual allegatibinsh(mustbe
accepted as true) from its conclusory legal allegations (which need neditedy.” 1d.

(quotingMorales-Cruz v. Uniwersityof P.R, 676 F.3d 220, 224 (1st Cir. 2012)). “At the second

step, the court must determine whether the remaining factual colievg a reasonable
inference that the defendant is liable for the misconduct alleggedihternal quotations and
citation omitted). “The maker-break standard . . . is that the combined allegations, taken as

true, must state a plausible, not a merelyoeivable, case for reliefSepulvedavillarini v.




Departmenbdf Educ. of Puerto Rico, 628 F.3d 25, 29 (1st Cir. 2010). “Although evaluating the

plausibility of a legal claim requires the reviewing court to draw on its judixpdreence and
common sense, the court may not disregard properly pled factual allegations, eseikédta

savvy judge that actual proof of those facts is improballedsieHernandezv. FortufioBurset

640 F.3d 1, 12 (1st Cir. 2011) (internal quotations and citation omitted).

B. Conversion to Summary Judgment Under Rule 12(d)

Although a court may not consider documents or submissions outside the pleadings on a
motion to dismiss, isome circumstance$yaiting until after discovery is over to dispose of a
claim on summary judgment is an asinine exercise, if defendants possess somenddcat

could help a court do so earlier on in the life of a case.” Foley v. Wells Fargo Bank7RR

F.3d 63, 72 (1st Cir. 2014). Accordingly, pursuant to Fed. R. Civ. P. 12(d), the court may convert
a defendant’s motion to dismiss to a motion for summary judgment if “matters outside the
pleadings are presented to and not excluded by the court.” Fed. R. Civ. PAft2(d).
consideringhe additional materials submitted by Caliber (namely, the physical Note itself,
produced at the hearing, and the Mendez Affidavit), the Court finds that they are rooersLiid
warrantconversion ofCaliber's Motion to Dismiss to lslotion for Sunmary Judgment, because
these materialdo not definitively resolve the question of Caliber’'s ownership of the Note. If
anything, Caliber'submissions suggetstat there may befactual dispute over the ownership
of the Note in question, arildeyraise the possibility ahird-party interests in the Note.
Consequently, the Court declines to convert Caliber’s Motion to Dismiss into a nation f
summary judgment, and the additional materials submitted by Cualilb@&ot be considered in
analyzing he sufficiency of the Plaintiffs Complaint for purposes of Rule 12(b){6gCourt

will limit itself to the four corners of Plaintiffs’ Complai and the documents referenced therein.



C. The Complaint Withstands Scrutiny under Rule 12(b)(6)

Plaintiffs’ primary goal in this action is farevent, or at least forestall, Caliber’s
foreclosure on the Property in question. Although the Complaint is somewhat difficult t
understand, it has become clear through oral argument and additional briefingititetsP|
primary argument is that Caliber lacks standing to foreclose, beCaliser is nothe current
holder of Olabode’s promissory No#ssuming that is true, Plaintiffs would state a viatdaese

of action.In Eaton v. Fedral National Mortgage Associatiof62 Mass. 569 (2012), the

Massachusetts Supreme Judicial Court held that the term “mortgagee,” as staéel in
foreclosure statutes like G.L. c. 244, § 14, refers to a person or entity that not onlggalds
title to the mortgage, but also holds the underlyiote, or acts as the authorized agsrthe

party holding the notel52 Massat 584. In other words, a mortgagee cannot foreclose unless
and until it is both the mortgagee of recaddthe holder of the mortgage note (oe

authorized agent of the holdeid.

Here, Plaintiffs allege that the Note was sold into the secondary nrarketliately after
origination;that Caliber is not the current holder of the Nat&] that it is actings a mere
servicer for the true Note ownelthough the facts supporting this theory are exceedingly thin,
Plaintiffs’ Complaint and its attached exhibitsntainjust enougho “nudge the claim ‘across

the line from conceivable to plausible.” Cardigan Mountain Sch. v. New Hampshire Ins. Co., 787

F.3d 82, 88 (1st Cir. 2015) (quotifigvomby, 550 U.S. at 570). Although Caliber argues that
Plaintiffs’ allegations are “negated by the express terms of the documandselattached to the
Complaint,” those documents do, in fambntainsomeambiguities. First, the McCelland
Affidavit, taken in the light most favorable to the non-moving party, could suggest titzrGa

not the current holder of the promissory n@egComplaint Exhibit E Although this



ambiguity could béand pobably is) nothing more than an unfortunstevener’s error, the
Court is obligated to draw all reasonable inferences in favor of Plaintifen8gethere appear to
be lingering questions regarding tNete s chain ofassignmer{s), and the effect of the two
Allonges, which were not produced at the time of the hearing. Third, Caliber's thasse
disclosed the identity of a third party investor whaay (but will not necessarily) take
ownership of the property after the subject property has lmdematsa foreclosure sale.”
Although the presence of a third-party investor does not necessarily mean that Saibt the
current holder of the Note, this is a nuance that Plaintiffs are entitled to expthseaoveryin
sum,the chain of assignmenis not, as Caliber asserts, clear and incontroverBleleause a
complaint “may proceed even if it strikes a savvy judge that actual prdobse facts is
improbable, and ‘that a recovery is very remote and unlikelywyombly, 550 U.S. at 556

(quoting Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)), Plaintiffs have alleged sufficient facts to

survive a motion to dismis¥herefore, Caliber’'s Motion to Dismiss Plaintiffs’ Complaint is
DENIED.
The Court, however, is not inclined to allow broad discovethis matter. Plaintiffs’

Complaint is hanging on by a thin thread—namely allegation that Caliber is not thegal
holder of theNote Therefore, as discussed at ay 14th hearing on Caliber’'s Motion to
dismiss, Plaintiffs may proceed with limited discoverytioatissue, as follows:

e The parties shall exchange initiasdosures no later than July 17, 2015.

e Plaintiffs may propound no more than ten (10) interrogatories upon Defendant.

¢ Plaintiffs may take the Defendant’s deposition pursuant to Federal Rulgilof Ci

Procedure 30(b)(6), and Defendant may, dessary, depose the Plaintiffs.
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e All discovery shall be completed by September 25, 2015, and no additional
discovery will be permitted without leave of court.
e All dispositive motions, including motions for summary judgment, shall be filed
no later than October 16, 2015. Oppositions shall be filed no later than November
10, 2015, and Replies, if any, shall be filed by November 20, 2015.
SO ORDERED.

Dated:July 8, 2015

/s/ Allison D. Burroughs
ALLISON D. BURROUGHS
DISTRICT JUDGE
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