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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)

HDI-GERLING AMERICA INSURANCE )
COMPANY, individually and as assignee )
and/or subrogee of Feeney Brothergxcavation )
LLC, Mohawk Power Corporation d/b/a )

National Grid, and Kelly L. Melvin- Feeney )
(individually and as personal representative of )
the estate of GaryThomas Feeney,

Civil Action No.
15-10338-DS

Plaintiff /Counterclaim-Defendant,
V.

NAVIGATORS INSURANCE COMPANY ,

~— N e L —

DefendantCounterclaim-Plaintiff .

)

MEMORANDUM AND ORDER ON
HDI-GERLING' S PARTIAL MOTION TO DISMISS

SAYLOR, J.

This action arises out of an insurance coverage disRitntiff HDI-Gerling America
Insurance Company brought suit against defendant Navigators Insurance Cseglang
declaratory relief andlleging claimdor breach of contrachreach of the implied covenant of
good faith and fair dealing, and violation of Mass. Gen. Laws ch. ®8&igators Insurance
filed counerclaims against HRGerling, allegingclaims forbad faith, equitable subrogation,
breach of thémplied covenant of good faith and fair dealing, violation of Mass. Gen. Laws ch.

93A, and declaratory relief. Jurisdiction is based on diversity of citizenship.
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On May 8, 2015HDI-Gerling filed a motion to dismidbe claims of Navigatorfor bad
faith, equitable subrogationhreach of thémplied covenant of good faith and fair dealing, and
violation of Mass. Gen. Laws ch. 93A. For the following reasons, G&ling’s motion will be
granted in part and denied in part.

l. Background

A. Factual Background

Feeney Brothers Excavation, LLC is a construction company. (Crg). HDI-
Gerling America Insurance Company is an insufét. I 1). In 2013,HDI-Gerling issued two
insurance policies to Feeney Brotherkl. {16-9).

One policy was a generahbility policy with a policy period from February 1, 2013, to
February 1, 2014ndlimit of insurance of $1 million per occurren@be “HDI General
Liability Policy”). (Compl. Ex. A. Mohawk Power Corporation, doing businesfNasional
Grid, was an additional insured under the general liability policy. (Compl. {1 19-20).

The other policy was an employer’s liability poliithe “HDI Employer Liability
Policy”). (Compl. 11 8-9; Compl. Ex.)BIt had a policy period from February 1, 2013, to
February 1, 2014ndprovided limits ofliability of $1 million per each accident. (Compl.)Y 8
However, “the New York Limit of Liability Endorsement provides that with respe. . .
Employers Liability Insurance, liability is unlimited if th@dily injury is compensable under the
N[ew] Y[ork] worker's compensation lativ (Id. § 9). National Grid was not an additional
insured under the employer’s liability policyid({ 21).

Navigators InsurancEompanyissued a commercial excess insurance policy to Feeney

Brothers with a policy period from February 1, 2013, to February 1, 2014inatslof

! During the motion hearing, Navigators Insuraimfermed the Court that it will not pursue its claim for
equitable subrogation. Accordinghiat claim will be dismissed.
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insurance of $10 million per occurrence and $10 million general aggréigathldvigators
ExcessPolicy”). (Compl. 1§ 10-11; Compl. Ex)\ational Gridwas an additional insured
under the excess policy. (Compl. 1 2Zhe Navigators Exced2olicy identifiedthe HDI
General Liability PolicyandHDI Employer Liability Policyas underlying insurangmlicies
(Id. 1 23).

On April 13, 2013Gary Thomas Feeney was killed as a result of a workplace accident in
New York. (Compl. § 13). At the time of the accident, he was employed by FeeatbgrBron
a job it was performing under a contract with National Grid.).(

On November 8, 201Kelly Melvin-Feeney, individuallyand as representative of Gary
Thomas Feeney’s estate, filed suit against National Grid in the SupremeoCew York(the
“Feeney Action”) The suitallegedthat National Grid negligently caused the decedent’'s
accidentand death. (Compl. 11 12-13). National Grid sought coverage as an additional insured
under the HDIGerling General Lability Policy and the Navigators Excess Polic§d. 1 18;
Countercl. 1 R The counter@ims allege that HBGerling ageed to provide defense and
indemnity under the HDI General Liabilityokcy. (Countercl. § 9).It negotiated a settlement of
the actiorfor $1.5 million. (Compl. §53-58; Countercl. T )1

HDI-Gerling paid the entire $1.5 million settlement, but codethat the $500,000
difference between the $1 million HDI General Liability Policy limit and$hés> million
settlement should be paid from the Navigatexsess Insurance PolicyCompl. 1 53-6p
Navigator, however, contends ti#D1-Gerlingshould have asserted a claim for contractual
indemnity, common-law indemnity, and contribution against Feemneth&s which would have

triggered the HDI Employer Liability Policy(Countercl. § 12). As a result, Navigators



contends thatiDI-Gerlingowes the $500,000 difference between the $1 milbh General
Liability Policy limit and the $1.5 million settlement.

B. Procedural Background

On February 11, 2015, HOBerling filed a complaint againbtavigators It filed the
complaint both individuallyand as assignee and/or subrogee of Feeney Brothers Excavation
LLC, Mohawk Power Corporation doing business as National Grid, and Kelly L. Meédgney
(individually and as personal representative of the estate of Gary Thomag)F&édree
conplaint contains claims fql) declaratory relief(2) breach of contrac{3) breach of the
implied covenant of good faith and fair dealing, &hdviolation of Mass. Gen. Laws ch. 93A.
In substance, HDI-Gerling seeks recovery of $500,000 that it aldm@gatorsowes as
payment based on the excess policy.

On April 17, 2015, Navigators filed an answer with five counterclaims for (1) bad faith,
(2) equitable subrogation, (Byeach of thémplied covenant of good faith and fair dealing, (4)
violation of Mass. Gen. Laws ch. 93A, and ¢eclaratory relief. HDI-Gerlinghas moved to
dismiss Counts One through Four of tmainterclaims

[l Legal Standard

On a motion to dismiss, the Court “must assdnectruth of all welplead[ed] facts and
give . . . plaintiff the benefit of all reasonable inferences therefrddoiz v. Bally Total Fitness
Holding Corp, 496 F.3d 1, 5 (1st Cir. 2007) (citilpgan v. Meninol75 F.3d 75, 77 (1st Cir.
1999)). To swive a motion to dismiss, the complaint must state a claim that is plausible on its
face. Bell Atl. Corp. v. Twomb)\550 U.S. 544, 570 (2007). That is, “[flactual allegations must
be enough to raise a right to relief above the speculative level, . . . on the assumpébththa

allegations in the complaint are true (even if doubtful in fadt).”at 555 (citations omitted).



“The plausibility standard is not akin to a ‘probability requirement,’ but it asks doe than a
sheer possibility that defendant has acted unlawfullyAshcroft v. Igbal556 U.S. 662, 678
(2009) (quotingrwombly 550 U.S. at 556). Dismissal is appropriate if the facts as alleged do
not “possess enough heft to show that plaintiff is entitled to relleéiiz Rivera v. Rzer

Pharm., LLC 521 F.3d 76, 84 (1st Cir. 2008) (alterations omitted) (internal quotation marks
omitted).

[l. Analysis

A. Bad Faith Claim, Chapter 93A Claim, and Choice of Law

Where federal jurisdiction is based on diversity of citizenshipederal court must draw
the substantive rules of decision, including conflict of law principles, from thefiélwe forum
state.” Butler v. Balolig 736 F.3d 609, 612 (1st Cir. 2013)he first step in a choice of law
analysis is to determine whethen actual conflict exists between the substantive tdvise
interested jurisdictions>~here, Massachusetts and New YoReicher v. Berkshire Life Ins. Co.
of Am, 360 F.3d 1, 4 (1st Cir. 2004Because New York recognizesliaect claim for bad faith
by an excess insurer against a primary insifew England Ins. Co. v. Healthcare Underwriters
Mutual Ins. Cao.295 F.3d 232, 241 (2d Cir. 2002), and Massachusetts doésxpatss, LLC v.
Club Monaco U.S., Inc2002 WL 31973223, *5 (Mass. Super. Ct. Dec. 10, 2002w York
and Massachusetts law conflidt.is therefore necessary to engage in a chofdaw analysis.

To determine how to proceed with the choiddaw analysis, the Courust determine
whether the badaith claimunder New York law sounds in contract or tort. In its opposition,
Navigators contends that “[a]lthough the relationship between a primary andess esurer is
not one involving direct privity of contract, the relationship is one that is grounded in the

contractual retionships that each insurer has with their insured.” (Opp. dt therefore



contends that “[t]Jo the extent that Navigators asserts a cause of action agd#@ting that

is derivative of its insured’s relationship with HBlerling, it should be considered to arise out
of a contractual relationship.d{). HDI-Gerling contends that becaube “claims against
HDI-Gerling sound in contract only to the extent that they are deriwaitithes rights of the
insureds|,] . . . Navigators’ bad faith claim does not sound in contréiReply at 1112). It
contends that “Navigators’ claim for bad faith under New York law arises froimd@pendent
and direct duty owed by HDI-Gerling, neither derivative of the insuredsiaeshnip with HDI-
Gerling nor aising from a contractual relationship between Navigators and@ling.” (1d.).

It is well-settled in New York “that an insurer may be held liable for the breach of its
duty of ‘good faith’ in defending and settling claims over which it exerciselsigixe control on
behalf of its insured.”Pavia v. State Farm Mut. Auto. Ins. C82 N.Y.2d 445, 452 (1993).
“The duty of ‘good faith’ settlement is an implied obligation derived from the insera
contract.” Id. (citing Gordon v. Nationwide Mut. Ins. C&0 N.Y.2d 427, 436-37 (1972)). In
New York, “the primary carrier owes to the excess instiveisame fiduciary obligation which
the primary insurer owes to its insure@mely, a duty to proceed in good faith and in the
exercise of honest discretion, the violation of which exposes the primary tairadyility
beyond its policy limits.”Hartford Accident & Indem. Co. v. Michigan Mut. Ins. C462
N.Y.S.2d 175, 178, 93 A.D.2d 337, 341 (N.Y. App. Div. 1983). The excess insurer’s “right to
proceed against any third party alleged to be primarily responsibés dny operation of law, out
of the underlying relationship between the insurer and its insutdd.Thereforethe badfaith

claimunder New York law in the present case arises out of coritract.

2There is at least some doubt as to whether thdditidclaim arises out of contract or toth Hartford
Accidentthe court’s language was ambigu@ssto theoot of theright to proceed on badfaith claim. 462
N.Y.S.2dat 17879, 93 A.D.2d at 3442. At one point in the opinion, it wrote that tfréght to proceed against any
third party alleged to be primarily responsible arises by operation oblavef the underlying relationship betan
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Massachusetts courts apply “a functional chat:éaw approach that responds to the
interests of the parties, the States involved, and the interstate systemads.& Biishkin Assoc.
v. Raytheon Cp393 Mass. 622, 631. In insurance disputsssachsetts courts look to the
Restatement (Second) of Conflict of Laws (1971) as a source for guiddne¢ 632.

Three sections of the Restatement (Second) of Conflict of Laws (1971) aemntele

to [the Court’s] analysis: section 193, which sets forth choice of law principles
applicable to disputes concerning insurance contract; se@&nhich sets forth
principles pertinent to disputes involving questions of contract; and section 6,
which is a general statement of principles underlying all rulesrdety choice of

law. The Restatement is structured such that, when faced, as here, with a conflict
of laws question involving insurance contracts, the first step is to ascehihen

the provisions o8 193 will resolve the matter; if not, the next step is to employ the
principles set forth in 8§ 188 to ascertain which State has a more significant
relationship to the issues, using in that analysis the factors set forth in § 6.

Clarendon Nat'l Ins. Co. v. Arbella Mut. Ins. C60 Mass. App. Ct. 492, 496 (2004).
Under Section 193,
[t]he validity of a contract of fire, surety or casualty insurance and this igeated
thereby are determined by the local law of the state which the parties understood
was to be the principal location of the insured risk during the term of the policy,
unless with respect to the particular issue, some other state has a moreasignific
relationship under the principles stated in § 6 to the transaction and the, prarties
which event the local law of the other state will be applied.
RESTATEMENT (SECOND) OF CONFLICT OFLAWS § 193 (1971).
Courts are divided on how to determine the principal location of the insured risk when an
insurance policy covers risks in multiple stat#ghen a liability insurance policy covers risks in
multiple states, some statase the “the state of the insured’s domicile . . . as a proxy for the

principal location of the insured risk3ee, e.gCertain Underwriters at Lloyd’s, London v.

Foster Wheeler Corp822 N.Y.S.2d 30, 35, 36 A.D.3d 17, 24 (20@6jd, 9 N.Y.3d 928, 876

the insurer and its insuréd462 N.Y.S.2d at 178, 93 A.D.2d at 341. However, it later wrote that “[ajcly Sght
of actionarisesas a result of the independent and direct duty to the excess insurer andegaralentipon
equitable principles of subrogation.” 462 N.Y.S. 2428 93 A.D.2d at 342.
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N.E.2d 500 (2007). However, other states find that “the principal location of the insured risk
may be in more than one state&See, e.g.Cadell v. XL Specialty Ins. G&2012 WL 2359975, at
*2 (D.N.H. June 20, 2012). “Thus, ‘where a policy covisks in multiple [s]tates, the risk of
each individual state is to be treated as though it were insured by a sepacgtarubthe
validity of and rights under the multiple risk policy as to this risk are to be geddry the law
of [that] state.” Id. (quotingCecerev. Aetna Ins. Cp145 N.H. 660, 664, 766 A.2d 696, 699
(2001)) see also Byer v. Wright60 Ohio App. 3d 472, 476, 827 N.E.2d 835, 838 (Ohio Ct.
App. 2005) (“Where nationwide coverage is provided, the policy’s legitimate exjpecisthat
the site of the insured risk is more significant than the insurer’s residetite gace of
negotiation. When a larger insurer issues a policy designed to apply nationlwakend
legitimate expectation that the law of its residence will appbther states.” (quoting
McDonald v. Williamson2003 WL 22922271 (Ohio Ct. App. Dec. 11, 2003)).

It does not appear that the courtdvEssachusetts hawvrectly addressed this issue.
However, Ma@sachusetts courts haveld that where the insuredk canimplicate multiple
statespther governing principles of choice of law generally point to the law of the deric
the policyholder.See, e.g.General Elec. Co. \E.W.Lines 2008 WL 2908053, *2-F (Mass.
Super. 2008}"[I] f the simplicity ofchoice of law rules is ‘a goal for which to strive,” the only
sensible rule in insurance coverage cases is that the domicile of the policyhaltgogern.”).

Navigators contends that “although Feeney Brothers is a Massachusettsydhmpask
atissue in this matter was located in New Y.ofkpecifically, the decedent was working on a
construction project in New York for a New York based company . . . at the time ofums’inj
(Opp. at 8).1t further contends that “HBGerling was aware of élocation of the risk, as

evidenced by the fact the New York limit of liability endorsement was added tafileyers



liability policy.” (Id.). HDI-Gerling contends that “Massachusetts should be deemed the
principal place of the insad risk withrespect to the [Feeney Brothepgllicies” because “1)
[Feeney Brothers’principal place of business is Massachusetts 2)HDI-Gerling issued its
policies to [Feeney Brothers] Massachusetts, ai¥j all the policies, including HDGerling’s
generaliability and employer liability policies and Navigators’ excess policy, were praisly
delivered and issued to [Feeney Brothetdis offices in Massachusetts(Reply at 12 n.7).
Thenature and locatioaf the activities oFeeney Brotheris unckar from the pleadings
It appears to be undisputttht Feeney Brothers is a Massachussttspany and that the
decedent was working for Feeney Brothers on a construction project in New Yloekiate of
his injury. However, the Court cannot determine, based on the pleadingsiaoseent to
which Feeng Brotherscontracted to perform or performed work in Massachusetts, New York,
or any other stateFurthermorethe Court cannot determiménerethe relevaninsurance
contracts weraegotiatedissued, delivered, and signed@herefore, th€€ourt cannotletermine
the “principal location of the insured risk duritige term of the policy. SeeRESTATEMENT
(SECOND) OF CONFLICT OFLAWS 8§ 193 (1971). Bcause the Court cannot resolve 83
inquiry based on the pleadings aloneyill not proceed tdhe next step ofthe choiceof-law
analysis, which also involve similar issues of fadhder thecircumstanceshe choicesf-law
analysis is better suited for resolution at a later stage, with evmdintiary record
Accordingly, the Court will defer considerationtbe choiceof-law question and resolution of
the bad faith and Chapter 93A claiatshe present time

B. Breach of the Implied Covenant of Good Faith and Fair Dealing

Count Three of the counterclaim alleges a claim for breach of the implied coeénant

good faith and fair dealing. Under both New York and Massachusetts law, a covegaod of



faith and fair dealings implied in every contractUNO Restaurants, Inc. v. Boston Kenmore
Realty Corp.441 Mass. 376, 385 (2004)arris v. Provident Life & Acc. Ins. C0310 F.3d 73,
80 (2d Cir. 2002).In Massachusettshe covenant provides that “neither party shall do anything
that will have the effect of destroying orunijng the rights of the other party to receive the fruits
of the contract.”Anthony’s Pier Four, Inc. v. HBC Associatdd1 Mass. 451, 471-72n New
York, “parties to an express contract are bound by an implied duty of good faith, but breach of
that duty is merely a breach of the underlying contraldiris, 310 F.3d at 80Therefore,
absent a contractual relationship between two parties, there can be no implied coivgo@aht
faith and fair dealingSeeAyash v. Dana-Farber Cancer Instity#3 Mass. 367, 385 (2005)
(“The scope of the covenant is only as broad as the contract that governs tdgparti
relationship.”);Four Winds of Saratoga v. Blue Cross & Blue Shield of Cent, RB4Y.A.D.2d.
906, 907 (N.Y. App. Div. 1997) (“There being no contractual relationship, neither can there be
any ‘covenant of good faith and fair dealing’ implied which itself is based orxitterce of a
legal contractuaobligation.”).

Because there is no contract between Navigators and HDI-Gerling, Navigatoct ¢
assert a claim for breach of the implied covenant of good faith and fair dealingtadfal-

Gerling2? Accordingly, that claim will be dismissed.

3 The Court’s ruling does not mean thiae claim of Navigatorsfor bad faithnecessarily mudail. That
claim is a separate claim that has been recognized by New York courts wherg@igutan may be held liable by an
insured o the insured’s excess insurer for a bad faith failure to settle a clilarris, 310 F.3d a80. Therefore,
under New York Lawits claim for breach of the implied covenant of good faith and fair dealingoissat
duplicativeof its badfaith claim. If it represents a separate claim, it is one for breach of corthaetd. There
being nocontractual relationship [between HBlerling and Navigatorsheither can there kany ‘covenant of good
faith and fair dealingimplied whichitself isbased a theexistence of éegal contractual obligation.Four Winds
of Saratoga241 A.D.2d aB07.
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V. Conclusion

For the foregoing reasortbe motion to dismiss by HBGerling isGRANTED as to
Counts Two and Threaf the counterclaimsand is otherwise DENIED without prejudice.
Count Two for equitable subrogation and Count Toedreach of thémplied covenant of

good faith and fair dealingre DISMISSED.

So Ordered.
/sl E. Dennis Saylor
F. Dennis Saylor IV
Dated: Segemberll, 2015 United States District Judge
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