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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JANE DOE,

Plaintiff,

HARVARD PILGRIM HEALTH CARE, INC,,
etal.,

Civil Action No. 15-10672

Defendants.
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MEMORANDUM AND ORDER

CASPER, J. October 11, 2017
l. Introduction

Plaintiff Jane Doe (“Jane”) has filed thiswsuit against Defendants Harvard Pilgrim
Health Care, Inc., and the Harvard PilgrPPO Plan Massachusetts, Group Policy Number
0588660000 (collectively “HPHC”) under the EmployRetirement Income Security Act of 1974
(“ERISA™), 29 U.S.C. 8§ 1132(a)(1)(B), challengindfPHC’s partial denial of health insurance
benefits for residential mental health treatmebBt. 1. Both Jane and HPHC have moved for
summary judgment. D. 56; D. 63. For thasens stated below, the Court ALLOWS HPHC's
motion for summary judgment, D. 63, and DENIBR&intiff’s motion for summary judgment, D.

56.
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Il. Factual Background

Unless otherwise noted, all facts are undisgudnd are drawn from the administrative
record (“AR”) filed by HPHC, D. 36,and the parties’ StatementsFeicts, D. 56-1; D. 63-1; D.
63-2; D. 63-3; D. 66. As explained further beldlag Court will only consider the portions of the
record prepared prior tand including March 12, 2013.

A. Coverage under the Plan

At all relevant times, Jane was a dependengeheiary of a participant in an HPHC group
health benefit plan (the “Plan”)D. 1 1 4. Her father was member of the Plan through his
employer. D. 1 1 6-7. The Plan provides coyertor inpatient care, intermediate care and
outpatient mental health care oritp the extent Medically Necessa’ D. 1 § 9; AR at 35-37.
“Intermediate mental health care servicesattinave been deemed medically necessary—a
category that includes “[a]cute residential treatment” and partial hospitalization programs—are
covered infull. AR at 79. According to HPFH@enefit Handbook, HPHC “use]s] clinical review
criteria to evaluate whether certain servicgsrocedures are Medically Necessary for a Member’s
care.” AR at 19. The Plan defines medical necessity as follows:

[tlhose health care services that are caestsvith generally accepted principles of

professional medical practice as determinesvhgther: (a) the service is the most

appropriate supply or level of service the Member's condition, considering the
potential benefit and harm to the individu@l) the service is known to be effective,

based on scientific evidence, professl standards and expert opinion, in

improving health outcomes; and (c) fomdees and interventions that are not

widely used, the use of the service for the Member's condition is based on scientific
evidence.

AR at 21-22.

! The Court recognizes that the p@stdispute the contents of tAR and the Court addresses that
matter more fully in Section V(A)nfra.



At the time of Jane’s treatment, HPHC cawted with United Behaoral Health (“UBH”)
to manage mental health benefits and reviewaintioverage determinations for HPHC members.
D.63-217;D. 66 7. To determine whetheremtal health treatment was medically necessary,
HPHC employed UBH’s Optum Level of Care Guidek. D. 56-1 § 2; D. 63-2 § 7. According
to the Guidelines, a Residential Treatment Cefpravides overnight mentdiealth services to
members who do not require 24-hour nursing ear@ monitoring offered in an acute inpatient
setting but who do require 24-hourwstture.” AR at 454. Residé@al Treatment Level of Care
requires that one of the following criteria be met:

(1) The member is experiencing a distumt@in mood, affect or cognition resulting

in behavior that cannot be safely managed less restrictive setting; or (2) There

is an imminent risk that severe, multipled/or complex psychosocial stressors will

produce significant enough distress or impairment in psychological, social,

occupational/educational, ather important areas déinctioning to undermine

treatment in a lower level of care; (@) The member has a co-occurring medical

disorder or substance use disorder Wwhzomplicates treatment of the presenting

mental health condition to the extentthreatment in a Residential Treatment
Center is necessary.

Id. Additionally, continued treatment must meet Continued Service Criti that apply to all
levels of care, including, asiislevant here: (6) “The membecsarrent symptoms and/or history
provide evidence that relapse or a significant rit@t&ion in functioningwould be imminent if
the member was transitioned to a lower level of care.” AR at 459.

Upon receiving a determination from HPHCathcertain treatment is not medically
necessary, a member may file gppeal. AR at 52. A claimantust file its appeal within 180
days of the date of service. AR at 51. @lants appealing medical necessity determinations may
not appeal through the informal inguprocess; they must file fmal appeals. AR at 52. For
denials of continued hogal care, members may also requeségpedited review of their appeal.
AR at 54. If a member appeals a denial of cu@ition of coverage—aritie claimant continues

to be a member under the Plan, the servicepsadously authorized by HPHC and the service
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was not terminated due to a benefit limittihe Handbook—HPHC continues coverage through
the completion of its internal ppal process. AR at 53.

The HPHC “Appeal Coordinatowill try to obtain all information, including medical
records, relevant to the appealltl. “The Appeal Coordinatowill investigate the appeal and
determine if additional information is requiré@dm the Member. This information may include
medical records, statements from doctors, bild and receipts for services the Member has
received.” _Id. Appeals of nd&cal necessity determinatiorsse reviewed by “a health care
professional in active practice in a specialty théhéssame as, or similar to, the medical specialty
that typically treats the medicalmdition that is the subject of tlappeal” and had no participation
in any prior decision on the claimant’'s appe&d. HPHC then makes decisions based on the
following criteria:

(1) the benefits and the terms and coodsgi of coverage stated in [the HPHC]

Handbook and Schedule of Benefits; (2) Wews of medical professionals who

have cared for the Member; (3) the viesisany specialist who has reviewed the

appeal; (4) any relevant records or eotlecuments provided by the Member; and
(5) any other relevant infmation available to us.”

AR at 53-54. If HPHC affirms deal of coverage, the decisiongent to the claimant in a letter
also containing “the applicabtdinical practice and review criteria information relied on to make
the decision,” the specificeasons the claimant’'s medicadndition, diagnosis and proposed
treatment fails to meet these criteria and ahlgrnative treatment options HPHC would cover
instead. AR at 54.

If a formal internal appeak denied, members may (1) request reconsideration of the
medical necessity determination by HPHC'’s “rewvieommittee”; (2) file fo external review by
an independent organization appethby the MassachuseBRgpartment of Public Health’s Office
of Patient Protection (OPP); or (3) pursue legetion. AR at 55. A claimant “must request

reconsideration within 15 days thfe date of [HPHC's] letter demg the appeal.”_Id. A claimant
4



may file for reconsideration before seeking ateeal review, or if the OPP has determined “an
appeal is not eligible for external review,” BPHC “will not reconsider an appeal that has been
accepted for external review by [OPP].” AR 8. Claimants may regsiethat the review
committee consider additional documents or regedod review and mayhoose to participate in
the meeting by phone. AR at 55. The “reconsid@ngtrocess is voluntargnd optional” and is
not required for a claimant’s exhaustionaofministrative remedies. AR at 56.

A claimant may request external review g a request with OPP within four months
of receiving written notice of HPHE appeal decision. ld. The request for external review must
include several components, including the Opplieation form and a ‘@py of [HPHC's] final
appeal decision.”_Id. OPP maiso arrange for expedited extakneview, which a claimant may
request by including a written cdrtation by a physician that a dglan providing the relevant
treatment would “pose a serious and immediate thoghe health of the insured.” Id. The HPHC
Handbook provides that “[tjhe decision of the em& review agency ibinding, and [HPHC]
must comply with the decision.”_Id.

B. Jane’s Mental Health History

Jane suffers from schizoaffective disordeost-traumatic stress disorder (*PTSD”),
anxiety, depression, personaldisorder and a learning disordeAR at 610-11. Jane’s mental
health issues began in 2012, during her freshiyear of college. AR at 547, 577, 593. Jane
struggled with her college grades and roommateyse behavior Jane debed as “horrible.”
AR at 547. At the start of her second semesdtare “began strugglingith depression, anxiety,
[and] panic attacks that led herfeeling paralyzed and unableget out of bed.” AR at 493, 577.
She sought help at the college infirmary and weescribed Zoloft. AR at 493, 577, 593. She

then “became agitated” and “experienced sensainamar extremities that felt like snakes working



their way to her heart to pas her.” AR at 493, 577. Her medication was changed to Celexa,
which worsened her agitation and delusions. AR at 493, 593.

In March 2012, Jane withdrew from her clasaad returned homeAR at 547, 577, 593.
She was hospitalized for several days at McLean Hospital, where her medications were switched
to a combination of Abilify and Wellbutrin, whiatelieved her of her delusions. AR at 577, 593;
D. 56-1 1 34; D. 63-3 1 34. Her anxiety and dspion, however, persisted. AR at 593. Jane
continued outpatient treatment with Audrey RubiD., who identified Jane’s symptoms as acute
psychosis, accompanied by a history of sexwalnra—a result of bullying by female peers at
summer camp at age twelve—and dyslexia. 2AR93, 577-78, 593, 600-01; D. 56-1  36; D. 63-
3 1 36. Following a stable period, Jane again became psychotic that summer, and at the direction
of auditory hallucinations telling heo kill herself, went to theoof of her family home. AR at
493, 578. She considered jumping, but returned diaivasconcerned about upsetting her family.
Id. She was again hospitalized at McLean for one week in June 2012, where she was diagnosed
with psychotic disorder NO&nd borderline personalitlisorder. AR at 177-80, 493.

Jane returned to college that fall. AR578, 593. Following the Thanksgiving holiday,
which she spent at home, Jane returned bmacand experienced ‘vat she described as a
hypomanic or manic episode.” I&he began hearing auditory haihations and having suicidal
ideations. AR at 485, 510, 668. HHeommates and friends broudtdr to the emergency room.
AR at 593. She then experienced a series ofictsvith her peers. AR at 493, 578, 593. Jane’s
father came to her college for a week to supparattempt to complete the semester. AR at 493,
578, 602. She began Seroquel in December 2012at AR0. In January(d3, Dr. Rubin referred

her to the Austen Riggs CentéRiggs”) for acute psychiatric residential treatment. AR at 483.



C. Jane’s Clinical Treatment at Riggs

OnJanuary 17, 2013, Jane was admitted to Riggs, an out-of-network facility, for residential
treatment._ld. At this time, HPHC’s behaviohgalth administrator, UBH, authorized coverage
for her treatment. AR at 226. HPHC providederage for Jane’s firééw weeks at Riggs, until
February 12, 2013, when HPHC, on appeal, upheldatsal of continued coverage for Jane’s
residential treatment. AR at 441. Jane nevitise@emained at Riggs until June 18, 2013. D. 56-
119 26; D. 63-3 1 26. On Juddth, Jane was discharged fapatient treatment at Berkshire
Medical Center following an escalation of her syoms, where she remained for six days. Id.
Jane seeks benefits paymentdier residential treatment at Riggsm February 13, 2013 through
June 18, 2013. D. 56 at 1.

1. Jane’s admission to Riggs on January 17, 2013

Upon admission to Riggs, Jane met withvidaFlynn, M.D., who conducted Jane’s initial
clinical assessment. AR at 48%- Dr. Flynn documented Jane’sgihosis as psychotic disorder
NOS, mood disorder NOS and mwerbal learning disorder. AR at 487. He listed Jane’s
“symptoms which mitigate against successful outpatieatment” as including suicidal behavior,
self-destructive behavior, inability to live autonously, depression and aeky. AR at 487-89.
Jane’s medication regimen at the time of aiin included Lamictal, Abilify and Seroquel. AR
at 486. Dr. Flynn noted that Jane “denied currentdali@eation, intent, or ph.” 1d. He deemed
her competent to make the degisito seek treatment in an aopsetting. AR at 486, 488. Dr.
Flynn recommended the IRP-G treatment plan, iwhewolves around grouperapy and includes,
among other things, psychotherapy four timeswmsk and 24-hour nursing observation. AR at
490. He noted Jane’s “[a]nticipated length of stay” was “[s]ix weslauation and treatment

admission with longer term treatment possibleng] and her mother are anticipating 4-6 month



stay but are open to longer treatmémdicated.” Id. Dr. Flynrreported he discussed with Jane
“the possibility of her deferring admission tgdand coming back after the long weekend, but
[Jane] ultimately decided to accept admission today.” Id.

On the date of her admission to Riggs, Jals® met with therapist Sharon Krikorian,
Ph.D., Jane’s treating therapist Riggs, who recommended a comprehensive evaluation and
treatment. AR at 494, 749. On that date, Dikétran reported Jane “denie[d] current thoughts
of suicide or self harm and was able to stagarty and with good eye contact that she could come
to nursing if this changes.” AR at 749. Auhally, Daltrey Turner, LCSW, met with Jane’s
mother and explained she would\aeas the family liaison during Jane’s treatment at Riggs. AR
at 549-50.

2. HPHC'’s Initial Approval of Residential Treatment

UBH approved coverage for Jane’s admissioRiggs. AR at 226. UBH noted on January
18, relying on information from Dr. Flynn, thdane had four psychotic episodes and three
inpatient admissions in the previous year, pesponses to medication and no current psychosis
or suicidal intent._Id. Jamequested coverage for twenty-eight days at the time of admission;
UBH approved coverage for seven days. AR at 225-26.

3. Jane’s Clinical Treatment: January 17, 2013 through March 12, 2013

During Jane’s first days at s, she reported she was “happye [t|here,” but that she
also experienced some difficulty “transitioning istnew place.” AR at 749-50. Dr. Krikorian
documented Jane’s struggle to urstiend the triggers fder psychosis, her anger and the sadness
that “at times leads her to wattt punish herself by cutting @uicidal [sic],” AR at 495, and
explained Jane’s “abilityo tolerate her affectevexperience is impaired,” AR at 578. Dr. Mintz
reported Jane called her mood disorder “hypomasmiag’ he described Jaas “ranging quickly

from smiling to tears.” AR at 518. He noted, hoeethat Jane “has not felt depressed.” Id.
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Four days into her residency, Jaeported to a nurse that shedhiead two panic attacks so far,
which Jane thought might be due to the stimotashe feels “around her trauma issues” when
discussing them in group therapy sessions. AF5at Nurses consistently reported seeing Jane
interacting with peers and staff ine first week and one reported Jane “appeared in good spirits”
atthattime. AR at 750-53. Janent shopping with her family, wdh she described as bittersweet
because her brother missed &R at 752, and went out for dinnith friends, AR at 753. A
nurse reported Jane said she was “settling in wall'that she was having trouble with sleep and
her anxiety._ld.

Jane experienced one event in January that Dr. Krikorian called a “manic” episode. AR at
495. On January 24, 2013, Jane spoke with her younger brother on the telephone, but her mother
told her that her brother “was now doing badly and talking to [Jaaeld make it worse.” AR at
755. At 11:15 p.m. that night, two of Jane’s peers told nursing staff Jane was seeing “paper people
stabbing her.”_Id. As Janest®ibed in her discussions with.I4rikorian, Jane was seeing “paper
people coming out of the walls addncing and then sticking knivesher ankles.” AR at 495.
Dr. Mintz also documented this matter in his mtpAR at 518. Nursing staff spoke with Jane
and kept her company as she atd ahortly thereafter she fell agsfe AR at 755. The next day,
Jane said “she was feeling leettand went bowling with friendshat evening. AR at 756.
Following this episode, Dr. Mintincreased her Seroquidsage, to which she “responded well.”
AR at 495. Dr. Mintz wote that the increased Seroquel improved hepsheel stabilized her
moods. AR at 517.

Jane was often seen with peers in late Jgnaiad early FebruaryAR at 750-65. Jane
went to the museum and art g€avith friends and began a Claymation project that several nurses

observed her working on in the following weeks. AR at 757-59. She told nursing staff she enjoyed



working on her project, AR at 759, and she complétby February 1, 2013, AR at 547. She told

Ms. Turner she was considering studying art. 3tie was reported as being in “good spirits,” AR

at 759, 764, and went out in the evening with freikR at 761. She experienced some difficulties
with a peer relationship during thisne, specifically with a “mal@eer” who wanted to be in an
“exclusive” relationship with her AR at 754-61. Additionallyseveral members of the nursing

staff noted Jane was concernedhwier weight; they monitored heeight loss and eating habits,

but Jane denied not eating. AR at 749-59, 764. Jane did not report any hallucinations during this
time. AR at 756.

On February 6, 2013, Jane approached nursafigest7:50 p.m. complaining of discomfort
in her esophagus, a “scratchy” feeling in her throat and shortness of breath following a hike she
took that day. AR at 766. After the nurse tookels vital signs, a friend drove Jane to the local
emergency room. _Id. Jane did not receive angicagions at the hospital and she returned at 2:45
a.m. with discharge paperwork stating a diagnaiSianxiety/panic attacksand “chest wall pain.”

Id. The next day, Jane reported feeling “much béttel. She was again seen interacting with
peers and staff. AR at 768. Ms. Turner sumpaatiJane’s status, eqpting Jane “is curious
about what is going on with heand with assistance sesmble to slow dowand think,” but that
“[w]ithout assistance, [Jane] can easily movecllyi, making decisions and feeling overwhelmed,
in a way that she doesn't fully understand.” AR at 548.

On February 10, Jane continued discussiitg wurses her difficult relationship with a
male peer, and communicated the pressure antkomshe felt regarding her family members.
AR at 769. That evening, Jane reported that“bleard the voice of an older man telling her to
hurt herself,” but nursing staff documented that Jaras able to not give in to his words.” AR

at 769-70. Jane was put on &S program, which involved may to a different wing in Riggs
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where she slept nearer to nurses and without a roommate, and nuringtateed Jane’s car
keys. Id. The next day, Jane reported suictkdtions and thoughts oflsbarm but “no plan or
intent.” AR at 770. That everg, Jane reported that “the geiwas not there,” and she was glad
to be near the nurses. Id. Shegotiated to go out” with a fried to “buy something at Staples”
and reported she “feedbie is improving.”_Id. The followinday, Jane reported feeling better and
negotiated going out with peers in the morning aftefnoon. AR at 771. 8fstated her “suicidal
ideation and thoughts of cutting” were “managealled denied any plan antent of self-harm
or hearing any voices. AR @72. Nursing staff took Jane aftthe PAS program, moved Jane
back to her original room and retechJane’s car keys to her._Id.

In his report finalized on Febary 13, 2013, Dr. Mintz statednladenied suicidal ideation
or feeling depressed, and that lzegnition was “grossly intact,” with “adequate attention and
memory for this type of treatmehtAR at 512. He concluded bioll disorder seemed “the best
fit,” with the alternatives includg schizoaffective disorder and gsa. AR at 512-13. Dr. Mintz
wrote that Jane’s primary complaint was laclslefep and occasionally ey like her “brain is
really fuzzy,” which she attributed to the twatipsychotic medications she was taking. AR at
510. In late January, Jane complained thatvahdd “zone out” at times. AR at 511, 756. He
wrote that Jane reped symptoms “consistent with part@mplex seizures,” noting his intent to
investigate “whether mood and psychotic symptoms may have a neurolmgel AR at 513.
Her increased Seroquel intake, however, “iowed sleep and may have contributed to a de-
escalation of psychotic symptoms.” Id. Hipahe diagnosed her with PTSD—although he noted
Jane had expressed doubts about whether tmeneu camp abuse was “real or a psychotic

creation”—and personality disorder NOS. Id.
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Throughout February, Jane continued intBrg with peers ah leaving the Riggs
premises to do so. AR at 772-79, 785-87. She went skiing, AR at 772, 785, shopping, AR at 774,
and did other recreatiohactivities off-site with peersiAR at 773, 777-78. She discussed her
creative talent and the possibil@ygoing to art school with nursirggaff. AR at 779. She applied
and was approved for medical self-administration. AR at 497.

Jane reported experiencing sodeusions in late FebruaryShe told Dr. Krikorian that
she had “one delusion that the fMawvas out to get her.” AR d97. In Dr. Krikorian’s March 6
report, she noted DMintz had modified Jane’s regimeover the month of February, by
decreasing her Abilify and increasing her Seroquélich made her “less prone to manic-like
experiences.”_Id. On February 25, 2013, Japeagrhed nursing staffperting she felt “snakes
on [her] legs” and voiced her concern that it waymptom of tapering e on her anti-psychotic
medication. AR at 780. Afterwards, howevere stas observed interacting with peers and “in
good spirits.” AR at 781. But on February, Jane told nursing sfathe was “experiencing
delusions around people outside of§s, hiding in bushes, watchihgr and waiting to hurt her.”
AR at 781, 497. She returnedrorsing staff that evening, whogsided Jane with a Seroquel to
help with her fear. AR at 782. The followingydaane confessed to nimg staff that she had
secretly been in a troublesome relationship wittmale peer during thigeriod. AR at 782-83.
Jane also revealed to Dr. Krikorian that shelteeh keeping the three-weeHationship a secret.
AR at 497. Jane reported thhe relationship ended on Febru@y, AR at 782, but she later
reported the relationship continuéR at 783. In Dr. Mintz’'s Matte 3, 2016 report, he wrote that
Jane continued to report “psyctoosymptoms, includingnd [sic] old man’s voice telling her to
run away” and feeling snakes in her body agakR at 522. He again stated his intent to

investigate whether Jane’s symptoms had a “rlegital basis,” as some were “consistent with
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partial complex seizures.” AR &R3. He then revised her diagiso® schizoaffective disorder.
Id.

In early March, Jane told nursing staff she wdnb “come off all [her] meds and have a
clear mind” and that she was frustrated with dommunity at Riggs. AR at 789, 793. She also
reported being upset about a telaship with a male peer. ARt 793. She felt angry and
expressed the desire “to be ‘noncompliant,’ to fpeWwerful’ and not feel like a patient.” AR at
789. She communicated a desire not to eat. ABAO0. She denied, however, feeling depressed
or experiencing suicidal ideations. AR at 790. She was observed interacting with peers and staff,
AR at 790-93, went out to go shopping, AR at 79l went to a concert with peers, AR at 794.

Riggs staff—led by Ms. Turner—also asses3ade’s family dynamic during the course
of her treatment. AR at 541-46, 549-50. The faraBgessment stated tld@ne’s parents “are
interested in learning more about the etiology[Js#ne’s] difficulties”and that the “family’s
strength is their openness to finding out moreudlvhat is going on and to seek out support and
resources.” AR at 546. In her medical file, Msriier noted Jane had initially expected to stay
at Riggs for 4-6 months, but lateaid “she could see being hdoe a year. In the long run she
wants to return to college, bdbesn’'t imagine she’ll be ady until Fall 2014 or Spring 2015.”
AR at 608.

4, HPHC'’s Denial of Continued Coverage

UBH conducted three peer-to-paeriews with Dr. Krikoriarfrom late January to early
February 2013 and concluded tdahe was not eligible for continued residential treatment. AR
at 231-38, 265-66, 299-302. On January 29, 2013{iMidr Rosenzweig, M.D., summarized his
discussion with Dr. Krikorian, focusing primariy Jane’s symptoms prior to admission to Riggs.
AR at 266. He noted Jamas not “currently activelguicidal,” but that DrKrikorian stated Jane

needed the “structure of residahtas she needs nursing supporewlshe is unable to sleep and
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her parents do not have the ability to help her waienis home.” 1d. He concluded that Jane was
not meeting the criteria for continued residentiaéand could be readied to step down to partial
hospitalization, although he noted that Dr. Krikorian communicatédhtdhat Jane did not meet
internal criteria for a step dowihd. He approved three additiortilys for the purpose of preparing
a good discharge plan with the involverhef Jane’s parents. Id.

On February 4, 2013, James W. Feussner,. MABsociate Medical Director of UBH,
conducted a peer-to-peer revievith Dr. Krikorian. AR at 299. In their conversation, Dr.
Krikorian reported that Jane waset suicidal or psychotic and “has improved from the medication
regimen,” which had not been adjusted in teeks. AR at 299-300. Dr. Feussner concluded
that Jane did not meet the level of care gatéor residential traaent. AR at 300.

In a letter sent February 8013, HPHC explained that efftive February 6, 2013, Jane’s
residential treatment would no longer be codenader the Plan. AR at 315. The letter quoted
Dr. Feussner’'s assessment, stafiage’s “acute crisisringing [her] to théhospital has quieted,”
and that she “has been able to move towards recovery and seem more like [her]self” such that she
no longer “need][s] further help from residential leokcare.” AR at 316.The letter stated the
determination was based on the UBH Level of Gavidelines. _Id. The letter did not provide
those criteria, but rather gwided the contact information for UBH should she seek more
information on the guidelines or her records. Tde letter provided information on how to appeal
the decision. _Id. The letter also statdtht UBH would authore coverage for partial
hospitalization services with an in-networkcility and provided the contact information and
availability of three hospitalgroviding that service. Id.

5. Jane’s First Appeal: Formdhternal Appeal through HPHC

Riggs filed an expedited appeal on Jane’s lhiel#R at 440. Michakl. Bennett, M.D., a

physician board certified in psyiatry and without affiliation taJBH or Dr. Feussner, conducted
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a review of Jane’s claim on lhalf of HPHC. ARat 427, 440-45. Dr. Bennett upheld the decision
denying Jane continued coverage fortesidential treatment. AR at 427, 441.

Dr. Bennett provided a basis flois findings in a February 12013 report. AR at 427. He
explained, based on his conversatwith Dr. Krikorian, that Jarefamily was “supportive,” and
Jane was “currently not psychotic and not suicahal ha[d] improved on her current medications.”
AR at 427, 441. He also noted, however, that Jetkrecurrent suicidal ideations, her “voices
have returned” and there “may be a change idica¢ion.” AR at 427. Heevertheless concluded
that residential treatment was not medically necedsadane._ld. He wretthat Jane “might be
safely able to pursue treatment while living atlecand attending outpatiegneatment . . . but this
is not an option that the patient’'s family and clians wish to explore at the current time.” 1d.
He explained Jane did not meet the criteria fodesgial treatment, nor did she meet all six of the
continued service guidelines. Idle stated that partial hospization programming, however, “is
medically necessary.” Id.

Based on this conclusion, HPHC sent Janetter on February 12013, stating that her
treatment pending review of her &g was eligible for coverage, lthiat treatment past February
12 had been denied. AR at 440-43. This Igttevided the conclusions from Dr. Bennett’s report
and the relevant UBH GuidelinesAR at 441. The letter reitgted that UBH had authorized
coverage for partial hospital programming. Id. The letter algvigwd Jane with guidance on
how to file an externalppeal with OPP. AR at 442.

6. Jane’s Second Appeal: Ewtal Appeal through OPP

On March 7, 2013, OPP informed HPHC thatad received a request for an expedited
external review of Jane’s appeal, which O®Was sending to Independent Medical Expert
Consulting Services, Inc. (‘IMEDECS”) for reviewAR at 433-39. Jane’s mother submitted this

request, along with information about Jane’stirgghealthcare provideind a release of medical
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records and psychotherapy notes to OPP. AR at 476-79. rdhogdo the IMEDECS report,
Jane’s case file was reviewed by an independg@rereviewer board certified in psychiatry, who
works as an assistant clinical professor of patchiand medical director of child and adolescent
services at a university-affiliated psychiatric htsp as a psychiatric consultant and in private
practice at a university-affiliated yshiatric hospital. AR at 429. The external review was based
on materials including correspondence from @@nmonwealth of Massachusetts, HPHC and
UBH, the Guidelines, and Janetsedical records. AR at 430.

On March 12, 2013, the IMEDECS expert ewver upheld HPHC’s decision to deny
continued residential treatment. AR at 428pplying the Commonwealth medical necessity
definition—almost identical to HPHC's deftion in the Handbook, AR at 21-22—the IMEDECS
reviewer’s report states thatrtinued residential tré@ent at Riggs was not medically necessary
from February 13 onward. AR at 43The reviewer explained there was:

no evidence that the patient required 24 Isoypervision or nursing care . . . . [Jane]

was able to participate in treatment adeglyaand showed no @eits in self-care

skills. The patient’s family was involved and supportive of the patient’s treatment.

While the patient continuetd have symptoms of aound disorder, there was no

evidence in the medical record that #tnegmptoms were severe enough to prevent

the patient from participating in treatment at a lower level of care such as a PHP

(partial hospitalization progranor make treatment at aler level of care such as
a PHP unsafe.

D. HPHC's Post-Litigation Administrative Review

After Jane initiated this actn in 2015, HPHC filed an asged-to motion to extend time
to file a responsive pleading to the complaint,isgatthey are in the praess of working together
in good faith to narrow the issues.” D. 16 at 1. On October 8, 2015, the parties filed a joint motion
to stay proceedings “pending Admstrative Review of her healthsurance benefits claims prior

to proceeding further with this federal court action,” explaining that the resolution of the review
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could “moot this action in its entirety.” 8 | 2-3. The Court granted the motion. D. 20.
During the stay, Jane’s claim was reviewed by HRH@edical Director, ino then sent a letter
to Jane’s counsel summarizing HPHC’s conclusions for denying coverage and Jane submitted
rebuttal opinions to HPHC for further review. P1; D. 23; D. 56-5 at 36-71. On February 26,
2016, HPHC'’s general counsel senttéeleto Jane’s counsel affirming denial of Jane’s claim.
D. 56-5 at 67-71; D. 64 at 129-49.
[1I. Procedural History

Plaintiffs instituted this action on March 5, 2015. 1. The parties filed a joint motion to
stay proceedings on October 8, 2015, which the (Gpanted. D. 18; D. 20. Following briefing
by both parties, D. 40; D. 44, tourt allowed the partseto file certain documents from HPHC’s
post-litigation review for the @urt’s consideration, D. 48, 50. Tharties filed cross motions for
summary judgment, D. 56; D. 63,dabriefing on whether to furthekpand the scope of the record,
D. 66; D. 61. The Court heard the partoesthe pending motions and took these matters under
advisement. D. 69.

V. Standard of Review

In an ERISA case reviewing tligenial of coverageghe Court “sits more as an appellate
tribunal than as a trial court” and “evaluates tbasonableness of amadistrative determination

in light of the record compiled before the plan fiduciariz€ahy v. Raytheon Co., 315 F.3d 11,

18 (1st Cir. 2002). In thisontext, “the factual determination eligibility for benefits is decided
solely on the administrative record, and ‘then-moving party is not entitled to the usual

inferences in its favor.” _Bard v. Bo Shipping Ass'n, 471 F.3d 229, 235 (1st Cir.

2006) (quoting Orndorf v. Paul ReeelLife Ins. Co., 404 F.3d 510, 517 (1st Cir. 2005)), cert.

denied, 546 U.S. 937 (2005)). In sum, “whendew is based only on the administrative record
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before the plan administrator . . . summamggment is simply a vehicle for deciding the
issue.” Orndorf, 404 F.3d at 517.
The standard of review governing the Caurénalysis determination is a threshold

guestion._See, e.qg., Stephanie C. v. Blue £Bige Shield of Mas$dMO Blue, Inc. (Stephanie

1), 852 F.3d 105, 109 (1st Cir. 2017); Leahy, 315 F.3d at 15. In ERISA cases, the Court looks to
the language of the Plan itself to “determine the standard of judicial review applicable to a claims

administrator’s denial of benefits.” Mdadbough v. Aetna Life Ins. Co., 783 F.3d 374, 379 (1st

Cir. 2015). A court must review the denial of benefi'snovd‘unless the benefit plan gives the
administrator or fiduciary discretionary authortty determine the eligibility for benefits or to

construe the terms of the planEirestone Tire & Rubber Cwe. Bruch, 489 U.S. 101, 115 (1989).

Discretionary authority “must be expresslyyided for,” and only when the delegation of
such authority is “sufficiently clear and notice of it has been appropriately provided” does the

standard of judicial review change fraie novoreview to abuse of discretion. Stephanie C. v.

Blue Cross Blue Shield of Mass. HMO BluecliiStephanie 1), 813 F.3d 420, 427 (1st Cir. 2016).

The Plan need not contain any particular wordsaiafer discretion, but ¢t secure discretionary
review, a plan administrator must offer more tabtle inferences drawfrom such unrevealing

language.”_Gross v. Sun Life Assur. Co. of &ross 1), 734 F.3d 1, 16 (1st Cir. 2013). Rather,

“a grant of discretionary decisionmaking authoiityan ERISA plan must be couched in terms

that unambiguously indicate that the claims adstiator has discretion tmonstrue the terms of

the plan and determine whether benefits are dpaiticular instances.Stephanie |, 813 F.3d at
428 (emphasis in original).
In light of the language in Jane’s HPHGaR| the Court will review HPHC's denial of

continued residential treatment coverdganovo The HPHC Plan statéfPHC will “use clinical
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review criteria to evaluate whether certain gsy or procedures aMedically Necessary for a
Member's care.” AR at 19. Likewise, the Plnlefinition of medicalnecessity points to
“generally accepted principles of professional medical practice,” and not administrator discretion,
as the basis for an HPHC determination. ARB22. The Plan thus reB on external clinical
criteria and fails to indicate that an administrdtas any leeway when applying these criteria. The
Plan language falls short of theambiguous grant of discretionaythority requird in the First
Circuit. Cf. Stephanie I, 813 F.3d at 428.

The Court therefore proceedsd@ novaeview of Jane’s denial denefits claim. In doing
so, “the court may weigh theadts, resolve conflicts in thevidence, and draw reasonable
inferences.” _Stephanie Il, 852 F.3d at 111.e TRRISA beneficiary who claims the wrongful
denial of benefits bears the burden of demattisiy, by a preponderance of the evidence, that she
was in fact entitled to es@rage.” _Id. at 112-13.

V. Discussion

A. Scope of the Administrative Record

As an initial matter, the Court must address plarameters of the administrative record.
On September 28, 2016, Jane fileti@tion to expand the scope oéthecord. D. 40. Seeking to
preserve Jane’s position for thecord until the Court could consider and resolve the summary
judgment issue, the Court permitted the partiefdaértain documents pertaining to a review of
Jane’s claim conducted by HPHC follimg Jane’s initiation of thisawsuit. D. 50. Although
these documents are part of the filings in ttd@ise, the Court now comicles they should not be
considered as part of the administrative redordhe purposes of its review of Jane’s claim.

“ERISA benefit-denial cases typically arejadicated on the record compiled before the

plan administrator.”_Denmark v. Liberty Lifes&ur. Co. of Bos., 566 F.3d 1, 10 (1st Cir. 2009).

Principles of exhaustion and fiitg dictate that “the finaladministrative decision acts as a
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temporal cut off point.”_Orndor#04 F.3d at 519. A “claimant maot come to a court and ask
it to consider post-denial medical evidence inforeto reopen the administrative decision.” Id.
Here, the parties dispute which administratileeision was the “final” one. HPHC argues the
final administrative decision was OPP’s affirnsatiof denial on March 12, 2013. D. 63-1 at 12.
If HPHC is correct, no documentisat postdate that denial shdoue part of th administrative

record. _See, e.qg., Orndorf, 404 F.3d at 519. adagees, however, that HPHC’s post-litigation

decision on February 29, 2016, constitutes thaeaffadministrative decision,” and so the
documents HPHC reviewed inathprocess—including medical reds and expert opinions Jane
submitted—form part of the adminiative record. D. 56-2 at 10.

HPHC is correct that the OPP decision fravlarch 2013 is the “final administrative
decision.” Under the terms ofglirlan, Jane exhausted her adstrative remedies when her claim

was reviewed and denied by OPP’s independentweri _See AR at 55-56; see also Madera v.

Marsh USA, Inc., 426 F.3d 56, 61 (1st Cir. 2005) (ekphg that “[b]efore a plaintiff asserts an

ERISA claim . . . he must first exhaust higradistrative remedies”).After receiving OPP’s
decision on March 12, 2013, AR 429, Jane wastfsgaursue legal action, AR at 55, which she

did. D. 1. The final decision upon whichnés lawsuit was based was the March 12, 2013
decision. D. 1 19.

The review the parties conducted after Jane filed this action does not change the operative

administrative decision in this cadéirst, it does notanstitute an administrative review as defined

by the HPHC Handbook. “[A]n ERISA plan is a fooficontract. Thus,antract-law principles

inform the construction of an ERISA plan, ané fhlain language of the plan provisions should
normally be given effect.”_Stephanie Il, 852 Fe8d 17 (internal citation omitted). Here, the Plan

spells out the procedures a maninay follow when HPHC has atffiled a denial ofoverage: a
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Member may (1) request reconsiagon by HPHC’s review committe€?) file for external review
with OPP; or (3) file a legal action in courAR at 55. The only category under which HPHC's
2015-2016 review could fall is the first, but the pliggation review was not “reconsideration”
as outlined by the Handbook. ReconsideratioklBYC’s review committee is only available for
a claimant if she requests it witHifteen days of the formal denial of coverage and it is unavailable
for any claimant whose appeal has been acceptextemal review by OPP. AR at 55-56. Here,
the 2015-2016 review postdates both the fiftegnddait and OPP’s review of Jane’s claim.
Furthermore, the post-litigation review was nohducted by a committee, but rather included a
report by HPHC’s medical director. See D. 56-83&39. Even if the parties referred to it as an
“administrative review” at timed). 18; D. 21; D. 23, HPHC's pb#tigation review of Jane’s
claim was not an administrative reviewdefined by the Plan, see AR at 55-56.

Second, the parties cannot override the linotegi on the Court’'s spe of review by

agreeing to file additional documents. A “yeagood reason is needed to overcome the strong

presumption that the record on review is limited to the record before the administrator,” Denmark,

566 F.3d at 10 (quoting Liston MNUM Corp. Officer Sev. Plar830 F.3d 19, 23 (1st Cir. 2003)),

such as evidence of “personal bias by a planiaidtrator,” Orndorf, 404.3d at 520. The parties’
voluntary agreement here to provide certain talakl information is not a “very good reason.”
The initial joint motion to stay states “[dJocuments submitted or generated as part of the
Administrative Review, will be part of the Admstrative Record in this case.” D. 18 Y 2-3.
Additionally, HPHC included medical records pagtdg the OPP decision when it first submitted
the administrative record, andnéadid not dispute it. D. 36Presumably, both parties believe
these records support their respve arguments regarding dieal necessity. HPHC has

explained that including medicalo@rds beyond what any adminigtrareviewed “was an effort
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at conciliation” even though éthnically” these documents shdunot be included in the
administrative record “under the law.” D. 501&7-24. Neither party lsasuggested that these
records were before the administrative reviewehatime of the final administrative review and
decision, and that alone is the determining factor defining the administrative record’s scope before
this Court.

The Court is also wary of converting whatyneve been reasonable efforts by both parties
to resolve the dispute thiout continuing litigation into a fulblown administrative review. When
the parties sought leavof this Court to conductraview of Jane’s claim, they did so in an effort
to resolve their dispute short of a disposition onrttegits before this Court. See D. 16; D. 18.
An insurer’s decision to conductfarther review with the hopes olut-of-court resolution is not
one this Court seeks to discouedny reopening the admstrative record to documents postdating
the administrative decisions that ldthe litigation in the first place.

Finally, the Court notes that accepting the March 12, 2013 Og&étision as the “temporal
cut off point” for the administrative record, it halso considered Jane’s medical records up to and
including that date as part of the administrative recordhodigh HPHC affirmed UBH’s denial
of coverage on February 12, 2013, the Court miastew the record compiled before the

administrator of the “final administrative dewn,” see, e.g., Orndo#04 F.3d at 519. The report

produced by OPP and IMEDECS states the expeiéwer reviewed Jane’s medical recordsR

at 430. It does not provide an end date for those records. Thus, the Court has taken an expansive

2 Jane argues the IMEDECS expert did noteevher medical records, D. 56-2 at 9 n.2,
but the OPP report states that the expertrehdew these documents, AR at 430, and filing a
request for external review with OPP includeselease of medical derds and psychotherapy
notes, both of which Jane’s mother signed atwisited, AR at 476-79. Jane has not argued the
administrative record should exclude these cedecords. See D. 41; D. 50; D. 56-2.
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view and reviewed Jane’s medical recordsta@nd including March 12, 2013 as part of the
administrative record.

B. Medical Necessity

ReviewingJane’sclaim de novg the Court concludes thatniahas not met her burden in
demonstrating that the treatment at Riggs was ca#idinecessary as defithén the HPHC Plan.

HPHC used UBH Guidelines as a franoelv when making mental health treatment
determinations. AR at 226; D. 63-2 11 8-10neJdoes not dispute the use of these Guidelines,
but rather argues Jane’s condition met the req@inesn D. 56 at 12-18. Bgifically, Jane argues
she met two of the three criteria for the residential treatment level of care and all six criteria for
continued coverage. Id. But after review of the medical records and opinions submitted to the
Court, the Court concludes Jane has not metbbheden of proving thatontinued residential
treatment at Riggs was the “most appropriate” |l@falare for her conditioat that time, AR at
22.

The UBH Guidelines base a patient’s qualificas for the residential treatment level of
care on whether the patient’s condition would be unsafe in a “less restrictive setting” or her
treatment would be underminedarilower level of cag.” AR at 454. Thénquiry thus requires
focusing not on whether Jane benefited fromthestment at Riggs, buather whether it was
necessary, as compared to a lower level of treatnsuch as a partial hospitalization program.

See, e.g., Stephanie Il, 852 F.3d at 117 (explainduquse ERISA plans are “a form of contract,”

the inquiry is not whether one’ssaatment was beneficial to her, “but, rather, whether that course
of treatment was covered under tharP). Jane has failed to shdhat her mentahealth would
have been in a worse position if she had transitioned to a lower level of care rather than continued

residential treatment at Riggs.
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Qualifying for residential treatment coverageder the UBH Guidelines requires proof
that a lower level of care would lresufficient either because tpatient’s “disturbance in mood,
affect or cognition [would] result[] in behavior that cannot be safely managed in a less restrictive
setting” or “[t]lhere is an imminent risk that . psychosocial strems will produce significant
enough distress or impairment in . . . importaegarof functioning to wermine treatment in a
lower level of care.” AR at 454. The fact thatd&ad three inpatient admissions prior to entering
Riggs is not sufficient to justify her residential treatment there indefinitely. Similarly, Jane’s need
for continued treatment in geral does not automaticallyecessitate her continued 24-hour
residential treatment.

The UBH Guidelines define residential treatmhas being appropriate for patients who “do
not require 24-hour nursing caredamonitoring . . . but who do geire 24-hour structure.” 1d.
The Guidelines do not define or elaboratetbe “24-hour structurg,however, and the line
between needing 24-hour structusat not 24-hour nursing care oonitoring, is far from clear.
Nevertheless, a close review of Jane’s madand treatment records suggests the 24-hour
structure was not medically necessary.

Jane was observed interactwgh peers and was described,times, as being “in good
spirits” between January 17, 2013 and Matéh 2013. AR at 750-94.Dr. Flynn initially
suggested that Jane spend anotlemkend at home prior to moviimgto Riggs. AR at 490. Once
admitted, Jane was free to go out with friends family, and she did so on nhumerous occasions,
going skiing, hiking, bowling, shopping, to dinner and to concerts with friends, with no sign of
increased symptoms as a result. AR at 753fdcords kept by nursing staff show Jane rarely
sought assistance in the evenings. AR at 749-94 w@k able to begin and complete an art project

that impressed staff with hereativity, skill and focus. AR at57-59, 547. Her sadness and anger
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at conflicts with friends, see, e.g., AR at 738, 765, and concerns abailtlings, AR at 495,

518, 755, do not compel the conclusion that24-hour structure was necessary.

The UBH Continued Service Criteria requireslaowing that “relapse or a significant
deterioration in functioning would be imminentlie member was transitioned to a lower level of
care.” AR at 459. Although Jane may have fdk s& Riggs, see AR at 770, there is no evidence
from before or after February 12, 2013 that i $tad been discharged partial hospitalization
she would have relapsed or her health would kayreficantly deterioratedJane’s struggles with

delusions and anxiety during thesenths appear less severe thathmprevious year. See, e.g.,

AR at 495, 518, 755-56. There was only one pewbdn Jane was monitored more closely by
nurses as a result of the Jareislitory hallucinationdyut this period was brigand Jane was able
to seek help and report the preml rather than act on it. A& 769-72. Jane felt better the
following morning, and she went out with friendsvegl times even during this period of closer
monitoring. AR at 770-72.

The Court does not seek to minimize the agness of Jane’s symptoms. The Court,
however, cannot conclude dhis record that continued residi&l treatment past February 12,
2013 was medically necessary. Jane’s treatmeRigats was covered f@an additional nineteen
days after the more concerning January 24, 2018entiof delusions. ARt 440-43. During that
time, Jane continued socializimgitside of Riggs with peers amehs mostly observed to be in
good spirits. AR at 750-61. Dr. kliz’s adjustment to Janefaedication in response to the
incident appeared to improvertendition. AR at 495, 517.

When Jane was initially admitted to Rigd3. Flynn reported her symptoms requiring
residential treatment as including suicidal bebgvself-destructive behavior, inability to live

autonomously, depression and anxiety. AR at88. By February, Janm® longer exhibited at
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least the first three of those symptoms. FirsteJxperienced hallucinatis encouraging suicide,
but she did not take any steps in furtherandbage hallucinations. AR at 769-72. Second, Jane
does not appear to have engaged in self-desteubghavior. She paripated in her treatment
plan, engaged with patients and staff and took raidege of the resources at Riggs during her stay.
AR at 750-94. Third, Jardisplayed an ability to live autonomawys In addition to Jane’s social
autonomy at Riggs, id., she wagieasingly autonomous in her fseare, AR at 497. Finally,
Jane was not depressed, AR at 518, and her seplosihxiety were ingquent, AR at 766.

The fact that Jane continued to experiencempms of her mental ailments does not mean
she required continued residenti@atment. The diminished intensity of her symptoms, coupled
with Jane’s ability to administer her own meation successfully, come and go freely and report
any issues as they arose suggests thatre@mdiresidential treatment was no longer medically
necessary.

1. The Medical Opinions

Several doctors reviewing Jane’s claimresgl she did not meet the guidelines for
continued residential treatmentDr. Rosenzweig concluded as much despite Dr. Krikorian
communicating to him that Jane did not mR&gjgs’s criteria for a step down, approving ongoing
residential treatment pending the creation of a digghplan involving Janejsarents. AR at 266.
Dr. Feussner also concluded as much a#emeer-to-peer review with Dr. Krikorian,
acknowledging that Jane expeied ongoing interpersonal andyplological challenges, but
explaining she did not need residential levecafe. AR at 300. Dr. Bennett also concluded
residential treatment was not meally necessary. AR at 427. Hiyaan independent psychiatrist

at IMEDECS came to the same conclusion, explaining there was “no evidence that [Jane] required
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24 hour supervision or nursing cdras Jane “showed no deficiis self-care skis” and her
“family was involved and supportive.” AR at 431.

On the other hand, Dr. Krikorian, Jane’s tieg therapist, explaed when communicating
with the doctors at UBH and HPH®@at Jane did not meet Riggsiteria for a lower standard of
care. AR at 266. The Court is not persuadatifin. Krikorian’s opiniorovercomes the opinions
on the other side of the scalln ERISA cases, unlike Sociae&urity cases, ¢ating physicians

are not entitled to special deference. ®eg, Richards v. Hewlett-Packard Corp., 592 F.3d 232,

240 (1st Cir. 2010), cert. denied, 562 U.S. 112210); Orndorf, 404 F.3d at 526; see Gernes v.

Health & Welfare Plan of Metro. Cabin@41 F. Supp. 2d 502, 510 (D. Mass. 2012); Jon N. v.

Blue Cross Blue Shield of Ma., 684 F. Supp. 2d 190, 203 (D. M&310). It is unclear what

Riggs’s internal criteria are fanedical necessity, whether theyfer from HPHC’s and to what
degree. Also, it does not appear from the admatise record—in peer-tpeer discussions with
external medical experts or in Dr. Krikoriam‘gernal reports—that DKrikorian explained why
continued residential treatment wasdically necessary for Jane.

All of the medical professionals agreedatthlane’s mental ailments required ongoing
treatment of some kind. But fouloctors agree Jane was reddytransition from residential
treatment to a parfidnospitalization program. AR &66, 300, 427, 431. The burden to show

continued residential treatment was medically ssagy falls on Jane, see, e.q., Stephanie II, 852

F.3d at 112-13; Richards, 592 F.3d at 23] she has not satisfied that burden.

C. HPHC Conducted a Full and Fair Review of Jane’s Claim

Section 503 of ERISA requiressery benefit plan to “affora reasonable opportunity to
any participant whose claim fdyenefits has been denied farfull and fair review by the

appropriate named fiduciary afie decision denying the claim.29 U.S.C. § 1133(2). The
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statute’s implementing regulations list requirements for a “full and fair review,” including
providing 180 days for claimants to file appeatmsulting independent medical experts on appeal
and affording no deference to the iaitdetermination. 29 C.F.R. 2560.503-1.

Jane argues that HPHC's intalmeview of Jane’s claim ifebruary 2013alls short of
ERISA’s “full and fair review” requirements fgiling to obtain medicatecords as required by
the Plan. D. 56-2 at 18-20. Shgaes this misstep “poison[ed]” heditity to obtain a fair review
from OPP.” D. 56-2 at 19.

It is unclear from the administrative redowhether UBH possessed or included Jane’s
medical records when it transfed Jane’s case file to HPHC kebruary 2013._See AR at 482.
Regardless, HPHC argues they had “substamiical information,” including documents from
Jane’s admission to Riggs—containing Dr. Flynimgial assessment—and their peer-to-peer
reviews with Dr. Krikorian in January and Felmyan which Dr. Krikorian reported the details
of Jane’s health and treatment to administrat@rs63-1 at 17-18. As a result, Dr. Feussner had
the reports from earlier reviews as well as his peer-to-peer discussiorithv Dr. Krikorian when
conducting his own review. D. 63at 18. To the extent adminisives lacked a physical medical
record, HPHC continues, it was not for lacktgfing; efforts to acquire these documents were
hindered by Riggs’s model of documenting onlefipdic results.” _Id. Finally, HPHC notes
OPP’s independent review did include a copy okeJaphysical medical reocds. D. 63-1 at 19;
AR at 430. As discusseslipra these records may have eveteexled up torad including March
12, 2013, the date OPP denied Jane’s claim on review.

Although failing to obtain medical reports does violate the requirenmés of the statute’s
implementing regulations, “plan administrators ordigawill be in the best position to develop a

record adequate for the full andrfeeview required by the statuteg’ “[a]ll parties will be better
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served if ERISA fiduciaries are motivated to deperecords that fairly represent all available

information about a claimant’s condition and capaed.” Gross v. Sun Life Assur. Co. of Can.

(Gross Il), 763 F.3d 73, 84-85 (1st Cir. 201eBrt. denied, 135 S. Ct. 1477 (2015).

Nevertheless, even if the Court accepted Jargisments that HPHCdinot review all of
her records, Jane has not successfully showmsts prejudiced by these errors. “Our case law
does not always require strict kevcal compliance with the regulations—all that is required of the

plan administrator is ‘substantial compliance’ witle spirit of the regulations.” Santana-Diaz v.

Metro. Life Ins. Co., 816 F.3d 172, 182 (1str.(2016). To succeed on a claim of a plan

administrator’s violation, the Fir€ircuit requires the claimant show she was prejudiced by the

administrative violations. Seege id.; Stephanie |, 813 F.3d at 42B- In other words, a “remand

to the claims administrator for reconsideration of benefits entitlement ordinarily will reflect the
court’s judgment that the plaintiff's claim is sufficiently meritorious that it must be reevaluated
fairly and fully.” Gross Il, 763 F.3d at 78.

Here Jane’s claim falls short. The admirgive review of Jane’appeal following the
HPHC internal appeal—the external appeahducted by OPP—did includeview of Jane’s
medical records. AR at 430. Haaim was nevertheless denied. ARI31. Thus, Jane has failed
to make out a claim for HPHE procedural violations.

VI.  Conclusion

For the foregoing reasons, the Court DENIEa8e’s motion for summary judgment, D. 56,
and ALLOWS HPHC’s motion for summary judgment, D. 63.

SoOrdered.

& Denise J. Casper
Lhited States District Judge
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