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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JOSEDELACRUZ, *
*
Petitioner, *
*
V. * No0.15-cv-10695-IT
*
OSVALDO VIDAL, *
*
Respondent. *
MEMORANDUM & ORDER
March 13, 2017
TALWANI, D.J.

Currently pending before theourt is Petitioner Jose Delaers writ of habeas corpus
petition alleging that his statewrt conviction and sentence violated his Constitutional rights in

several respects. Amended Beti Under 28 U.S.C. § 2254 for Writ of Habeas Corpus by a

Person in State Custody Ex. 1 [#15]; Memoranddimaw in Support of Petitioner's Motion for

Writ of Habeas Corpus, Pursuant to 28 U.§ 2254 [Pet'r Memo][#16]. The Magistrate Judge

to whom the matter was referred recommendedthigapetition be denied with prejudice. Report

and Recommendation on Petition Under 28 U.§.2254 for a Writ of Habeas Corpus ['R&R”]

[#44]. Petitioner has filed timely objectior@bjections to Report and Recommendation on

Petition Under 28 U.S.C. § 2254 for a Writ of idab Corpus [“‘Obj. to R&R"] [#61]. Having

considered Petitioner’s objeatis and reviewed the objectemportions of the Report and

Recommendation de novo, Fed. R. Civ. P. 72{bjf® court ADOPTS the recommendation of

the Magistrate Judge and provides the followdisgussion as to the objections raised by

Petitioner.
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I.  Factual Background arffocedural History

Petitioner’s objections included no disagreenveti the Magistrate Judge’s statement of
Factual Background or ProceduHiktory. See R&R. 1-5 [#44].

Il. Overview of Petitioner's Claims

Petitioner’s objections also included disagreement with the Magistrate Judge’s
statement of Overview of Petitioner’'s Claims. See R&R 5 [#44].
[ll.  Discussion

Petitioner has raised two @gfions to the Report and Rewmendation. First, he argues
that his first six claims are not procedurallyaidted, because he has demonstrated cause for the
default and actual prejudice as a result. @R&R 1-3 [#61]. Secondhe asserts that his
seventh claim is méorious. Id. at 3-4.

A. Procedural Default on First Sx Claims

Before bringing a federal habeas petitiopgtitioner must exhaust all available state
court remedies. 28 U.S.C. § 2254(b)(1)(A). Exhaumstequires a petitioner to present, or do his
best to present, the substance of a federal habeas claim “fairly and recognizably” to the state’s

highest tribunal before seeking federal revidanosky v. St. Amand, 594 F.3d 39, 50 (1st Cir.

2010); Adelson v. DiPaola, 131 F.3d 259, 263 (1st1897) (“Exhaustiombligations mandate

that a habeas petitioner presentdoris best to present, higlégal claim to the state’s highest
tribunal.”). Under the doctrine gfrocedural default, if the statourt declines to hear those
presented claims because the prisoner failedittedly a state procedural rule, the federal court

will not review the merits of claims, including constitutional claims. Martinez v. Ryan, 566 U.S.

1,9 (2012).



In Massachusetts, a defendant has two avetloya®sent his claims for relief: direct
appellate review and collateigbpellate review. For direct aplage review, a defendant must
file a timely notice of appeal, Mass. R. App.4, and, if the appeal is unsuccessful, an
application for leave to obtain further revieivthe case by the Massachusetts Supreme Judicial
Court (the “SJC”). Mass. R. App. 27.1. Separately, if a defendétgs a motion for a new trial
under Mass. R. Crim. P. Rule 30, appellate revoéthe trial judge’s order on that motion must
be sought by filing a petition for discretionagview by a single justice under Mass. Gen. L. ch.
278, 8 33E. Where a claim is not raised on diapgteal and the singlegtice finds that the
claim or claims raised on collateral review aegther new nor substaal, the denial of a
petition under Mass. Gen. Laws ch. 278 8§ 33E titutss a procedural bar to federal habeas

review. SeeCosta v. Hall, 673 F.3d 16, 24 n.5 (1st Cir. 2012); Mendes v. Brady, 656 F.3d 126,

128 (1st Cir. 2011); Yeboah-SefahRrcco, 556 F.3d 53, 75 (1st Cir. 2009).

Petitioner’s first six claims fohabeas relief were not pezged on direct review. In his
Mass. R. Crim. P. 30 motion for new trial, he eg@igour of these claimgl) “[tlhe prosecutor
made improper comments in her closing argusieand appellate counsel was ineffective for
failing to raise it on direct appeal,” (2) “[t]heidence was insufficient taarrant a conviction of
extreme atrocity or cruelty and premediatedahen,” (3) “[t]he [trial] judge gave errant
supplemental instructions on extreme atrocity emelty,” and (4) “[w]here there was evidence
of consciousness of guilt, and tr@unsel requested the chargeyits error for the judge not to

give the instruction.” Supplemental Answer 276.[A."] [#26]. After his motion for new trial

was denied, Petitioner filed an application digscretionary revievay a single justice under
Mass. Gen. L. ch. 278 8§ 33E. Id. at 233. Petitionaghkt to appeal the denial the four claims

set forth in his underlying motion for new trialcaraised two additional claims: (5) “the trial



judge erred in his supplemental charge tguine on premeditation and second degree murder,”
id. at 263, and (6) “during jury impanelmetite judge excluded two potential jurors
discriminately without a group-néral reason,” id. at 267. A sirgjustice of the SJC denied
Petitioner’s application, concludirtbat none of the six claimsggsented a “newnd substantial
question.” 1d. at 294. Accordingly, these slaims are procedurally defaulted. See v.
Corsini, 777 F.3d 46, 58 (1st Cir. 2015).

The analysis does not end there. A halpegisioner may overcome procedural default by

showing cause for the defautidaprejudice resulting therefrohColeman v. Thompson, 501

U.S. 722, 750 (1991). To establish cause, a peétimust show that “some objective factor
external to the defense impedsmlinsel’s efforts to comply witthe State’s procedural rule.”

Murray v. Carrier, 477 U.S. 478, 488 (1986); Léé7 F.3d at 59 (stating that ineffective

assistance of counsel may constitute causddtault). A petitioner must also show “actual

prejudice resulting from the errors of whichdmmnplains.” United States Frady, 456 U.S. 152,

168 (1982) (internal quotation marks omitted).

In his objections to the Report and Recomdwion, Petitioner asserthat he has shown

cause for the default, because “he clearly rdisatihis appellate couelswas ineffective for
failing to raise the six claims on direct appeObj. to R&R 1 [#61]. “[Clonstitutionally
ineffective assistance of counsel, at trial or aeatiappeal, in failing to preserve a claim for

review may constitute cause for default.” Lé&7 F.3d at 59. However, to show cause for

L A petitioner may also overconpeocedural default by showing thée failure to consider the
claims would result in a fundamental miscage of justice. To establish a “fundamental
miscarriage of justice,” a petitionemust show that he is actualhnocent of the crime for which
he was convicted. McCleskey v. Zant, 499 U&7, 495 (1991). This “narrow exception to the
cause-and-prejudice imperative,” is “seldom taibed, and explicitly tied to a showing of actual
innocence.” Lee, 777 F.3d at 62 (quoting BurkBubois, 55 F.3d 712, 717 (1st Cir. 1995)).
Petitioner does not argue that he has shown actual innocence.

4



procedural default based on ireffive assistance of counsel, Retier must first show that his
claims for ineffective assistance of counsetavexhausted below, and that his counsel’s
performance rose to the level of congtdnally ineffective. Murray, 477 U.S. at 488.

The Magistrate Judge concludict Petitioner failed to shovause for the default on all
six claims, because his claims for ineffectivsistsince of counsel were not exhausted below.
R&R 8-9 [#44]. The Magisate Judge reasonedatralthough Petitioner now asserts ineffective
assistance of counsel with respect to clalnisrough 5, he had not exhausted those claims
below. Id. Moreover, because Petitioner did amdert ineffective assistance of counsel with
respect to claim 6, and did not provide any other explanation for the default, he had not shown
cause for default on claim 6. Id. at 9.

Petitioner argues that he properly exhauitedneffective assistance of counsel claims
by raising them in both his motion for new trialdahis petition for discretionary review. Obj. to
R&R 1-3 [#61]. With respect tolaims 2 through 6, this assien is incorrect. Although he
raised ineffective assistance of counsel agttain claims in his petition for discretionary
review, in his motion for new trial, Petitionerddnot articulate any irffective assistance of
counsel violation except as to claim 1. S.A. P#%5]. Therefore, Petitioner did not properly
exhaust claims 2 through 6, and has not shoause for default as to those claims.

With respect to claim 1, however, Petitionecasrect that he exhausted his ineffective
assistance of counsel claim. In his motion fareal, Petitioner exptitly asserted that
“appellate counsel was ineffective for failingriise” the prosecutor’s improper comments in
her closing argument. Id. Petitioner again raiteésl claim in his pttion for discretionary
review. Id. at 234. Because Petitioner has shpwper exhaustion, the court must consider

whether the complained-of conduct in claim 1—aggielcounsel’s failure to raise objections to



the prosecutor’s three allegedly improper statémignher closing arguments—rose to the level
of being constitutionally ineffective.

To prevail on his ineffective assistancecotinsel assertion with respect to claim 1,
Petitioner must demonstrate first that appeltaaunsel’s performance fell below an objective

standard of reasonableness. Stricklan@/ashington, 466 U.S. 668, 688 (1984); Smith v.

Dickhaut, 836 F.3d 97, 103 (1st Cir. 2016); abs® Padilla v. Kentucky, 559 U.S. 356, 371

(2010) (“Surmounting Strickland’s high bar isvee an easy task.”). To analyze whether
counsel’s conduct was reasonable, courts apftadity of circumstances test with a “strong
presumption that counsel’s conduct falls witthe wide range of reasonable professional

assistance.” See Strickland, 4665Uat 689; United States v. Mao, 676 F.3d 237, 246 (1st Cir.

2012).

Petitioner asserts that fappellate counsel should haslaimed that “the prosecutor
made improper comments in her closing reqgineversal of conviabn.” See Pet'r Memo 6-16
[#16]. Petitioner focuses on three allegedly impragtatements made by the prosecutor during
closing arguments: (i) that thetitioner was not “mentally retarded,” id. at 7; (ii) that the
Petitioner “hated” the victim, icat 9; and (iii) that no conversans between the Petitioner and
the victim took place before the shooting, id. AtAt trial, counsel did not object to the first
statement, S.A. 239 [#26], but did object to $keond and third statements, S.A. Vol. Il, Trial
Tr. 612-15 [#26]. The trial court noted the objectibas gave no curative jury instructions, and
appellate counsel did not raisbjections to any of the seahents on direct appeal. Id.

Petitioner has not shown that appellabunsel’s performance was objectively
unreasonable. Appellate counselilcbnot have raised an objection to the statement regarding

Petitioner's mental impairment, because trial salinlid not preserve that objection below. See



Johnston v. Holiday Inns, Inc., 595 F.2d 890, 894 (1ListX®i79) (“It is by now axiomatic that an

issue not presented to the trial court cannatlized for the first time on appeal.”). Moreover,
appellate counsel did raise several othenwaiegarding Petitioner's mental impairment,
including the trial judge’s failuréo reinstruct the jury on méal impairment, and that the
evidence of Petitioner's mental impairments \@ated a reduced conviction or new trial. See

Brief for Appellant 1-2Commonwealth v. Delacruz, 976 N.E.2d 788 (Mass. 2012). Thus,

objecting to the prosecutor’s statement regayavhether Petitioner was “mentally retarded”
would have been duplicative. See OxtiBrady, 538 F. Supp. 2d 361, 366 (D. Mass. 2008)
(finding that where two argumenrdse duplicative, appellate cowtis failure to raise one was

not ineffective assistance of counsel, esplgcighere Appeals Court found no merit in argument
actually raised).

Additionally, Petitioner has nahown that appellate colel's failure to raise the
objections to the statements regarding whethetidtesr “hated” the victimor whether he spoke
to the victim before the shooting, was angthother than a strategic choice. See Smith v.
Robbins, 528 U.S. 259, 288 (2000) (holding that dafeecounsel need not and should not raise

every nonfrivolous claim); Strickland, 466 U.S. at §80is all too tempting for a defendant to

second-guess counsel’s assistantar abnviction or adverse senten and it is all too easy for a
court, examining counsel’s defense after it hasgulawnsuccessful, to concle that a particular

act or omission of counsel was unreasonablBgy.did appellate counsel raise any frivolous
claims in lieu of raising the preserved objectitm$he prosecutor’s statements. See Hoilett v.
Allen, 365 F. Supp. 2d 110, 115 (D. Mass. 2005) (finding that appellate counsel’s performance
was reasonable in part because “this is roats® where [the petitiorig] appellate counsel

raised frivolous claims on appeal”).



Furthermore, Petitioner has not showat thbjections to the prosecutor’s closing
statements were “so obvious and promising tieatompetent lawyer could have failed to pursue

it.” Arroyo v. United States, 195 F.3d 54, 55 (1st @P99). The record indicates that the jury

had the opportunity to fact-chetthe prosecutor’s statement tiratitioner and the victim did not
speak before the shooting, because it had theot@ape of Petitioner’s confession available for
viewing in the jury room. S.A. Vol. Il, Trial'r. 613 [#26]. And although the court acknowledged
that the prosecutor’'s statemematiPetitioner “hated” the victiwas “a little bit hyperbole,” it
concluded that one reasonable inference frarethdence was thatd'tshoot somebody four
times, he must have hated him.” Id. at 613\/4hen placed in contexthe objections that
appellate counsel failed to raigvere not “so obvious and promising” that any competent lawyer

would have pursued them. See Arroyo, 1955tcf Kirwan v. Spencer, 631 F.3d 582, 591 (1st

Cir. 2011) (concluding that proseout general statements were inferable from the evidence and
thus not prejudicial).

If Petitioner had demonstrated that his calinendered deficient permance, he still
would have to show prejudice to prevail. To shejudice, the petitionenust show that “there
is a reasonable probability that, but for coutssahprofessional errorshe result of the
proceeding would have been different. A reastnplobability is a probability sufficient to
undermine confidence in the outcome.” Strickla#i66 U.S. at 694; see Dickhaut, 836 F.3d at
103. Here, Petitioner must show tlia¢re is a reasonable probébithat the result would have
been different had his appellateunsel included a claim ragiéng the prosecutor’s improper

comments. See Lattimore v. Dubois, 311 F.3d 46, 57-58 (1st Cir. 2002); see also Robbins, 528

U.S. at 287 (in applying this test, courts “presuhsd the result of theroceedings on appeal is

reliable, and require [the defenmdhpto prove the presumption incect in his particular case”).



The proof against Petitioner was strong: viderveillance camera footage showing that

Petitioner entered the store, Jefame back shortly thereaftand then shot the victim four

times, S.A. Vol. I, Trial Tr. 284-87, 611 [#26],dao footage of Petitioner’'s confession, id. at

389, 399, and expert testimony regarding the extent to which the victim was injured and suffered

pain, id. at 512-15. See Unit&tates v. Palmer, 203 F.3d 58, (1st Cir. 2000) (“[A]ny

lingering prejudicial effect ym the misconduct pales in comparison to the government’s

evidence implicating [the peitither’s] involvement in the crigs . . . .”); United States v.

Moreno, 991 F.2d 943, 948 (1st Cir. 1993) (“[Ijopaaising possible prejuck, we do not ignore
the fact that the case against [the petitioner]avaple.”). There is no indation that, in light of
the evidence against Petitionallegations of improper prosecutor comments would have altered

the result. See United States v. Jackson, 91828d242 n.8 (1st Cir. 1990) (reasoning that an

isolated statement prejudicing the jury is imgiéle given the overwhelming weight against the

defendant); Mojica-Rivera v. United Statdlg. 07-1283, 2010 WL 1728358, at *5 (D.P.R. Apr.

26, 2010) (finding that in light aftrong evidence against petitionappellate counsel’s failure to
raise allegations of prosecutorial misconductraitiprejudice petitioner). Because the Petitioner
fails to show that appellate counsel’s perfoncewas constitutionally ineffective, he has not
shown cause for default on claim 1.
For these reasons, Petitioner has not oveecin@® procedural default of the first six
claims.
B. Consideration of Claim Seven on the Merits

Petitioner also objects the conclusion in the Report and Recommendation that the

SJC’s denial of claim 7 was nobntrary to, or involved an usasonable application of, clearly

established Federal law, and wet based on an unreasonable deiteaition of the facts in light



of the evidence presented in the state comtgrding. Obj. to R&R 3-4 [#61]. He argues that

the Report and Recommendatiosatiunted two facts indicatingaththe SJC’s conclusion was

contrary to clearly established law, or basachn unreasonable determination of the facts in
light of the evidence in statewd: (1) that his preferred retad counsel was ready to try the
case, although “a pressing case before Mr. Delacrtizfll] to try, . . required the moving back
of the trial date,” and (2) that he does not codtea is entitled to thettarney of his choosing;
rather, he contends that his counsel was noffaotiee advocate. Id. &. Neither of these facts
alters the analysis.

Under the Antiterrorism and Effective Dad&enalty Act of 1996 (“AEDPA”), a federal
court may not grant a petition farwrit of habeas corpus for ach adjudicated on the merits in
state court unless the state d¢sudecision “was (1) contrary, or involved an unreasonable
application of, clearly estabhed Federal law, as determined by the Supreme Court of the
United States; or (2) resultedandecision that was based on an unreasonable determination of
the facts in light of the evidence presentedthe state court preeding. 28 U.S.C. § 2254(d).
As to (1), a state court precedéncontrary to Supreme Cdyrecedent “if the state court
arrives at a conclusion oppositethat reached by [the Suprer@ourt] on a question of law.”

Williams v. Taylor, 529 U.S. 362, 405 (2000). At&-court decision “is also contrary to

[Supreme Court] precedent if the state court aontf facts that are matally indistinguishable
from a relevant Supreme Court precedentamides at a result oppits to [the Supreme
Court].” 1d. A state court unreasdrig applies clearly establish&lpreme Court precedent if it
applies legal principles to the factsab€ase “in an objectively unreasonable manner,”
“unreasonably extends clearly established ppiesito a new context where they should not

apply,” or “refuses to extendteklished principles to a newortext where they should apply.”
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Sleeper v. Spencer, 510 F.3d 32, 38 (1st Cir7R0gliting L’Abbe v. DiPaolo, 311 F.3d 93, 96

(1st Cir.2002)); sewVilliams, 529 U.S. at 407. As to (2), adral court may not disturb the state
court’s findings of fact unless atg@ner rebuts the presumptioratithose facts are correct with
clear and convincing evidence to tfentrary. 28 U.S.C. 8§ 2254(e)(1); seleeper, 510 F.3d at
38.

The SJC identified the governing Suprenwi@ precedent, and reasonably applied it to
the facts of this case. Trial courts are given aditude to balance @efendant’s right to the

counsel of his choice against the judicial adfdurther delay. Ungav. Sarafite, 376 U.S. 575,

589 (1964) (“The matter of continuance is traditignaithin the discretion of the trial judge,
and it is not every denial of a request for mangetthat violates due process even if the party
fails to offer evidence or is compelled to defevithout counsel.”). Hereneither the pretrial nor
the trial judge abused theirsdretion in denying Petitioner’'sqeests for continuance so that
Petitioner could proceed with the counsel af ¢hoosing. Petitioner argues that his preferred

counsel “was ready to try the case,” in aempt to align his case with United States v.

Gonzalez-Lopez, 548 U.S. 140, 144 (2006), whesaddfendant was prevented from retaining

an attorney who was ready to try the case witlaoy conditions. But here, as Petitioner himself
acknowledges, his preferred coahbad “a pressing case befdde. Delacruz to try,” which
would have required that the trial date be madvack for a sixth time. Obj. to R&R 3 [#61]. The
pretrial and trial judges weighekis qualified request for new cowswhich would lead to still
further delay, against the facts that Petitionedgent counsel was reattytry the case on the
previously set trial date, S.A. 10, 210 [#26httRetitioner had alrelgg changed counsel once
before,_id. at 10, and that the trial had adgeheen continued five times over approximately

eight months, id. at 8, 10. Given these circunttanthe SJC’s finding thabth the pretrial and
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trial judges properly exercisedetin discretion was not contrary ¢@ an unreasonable application
of clearly establised Federal law.

Petitioner also attempts to argue that henitasimply asking focounsel of his choice,
but rather was asserting thas lsurrent counsel wamt “an effective advocate.” Obj. to R&R 3
[#61]. The record does not supptiris assertion. During thegtrial hearing regarding his
request for new counsel, Petition@ovided no explanation for hisquest, let alone an argument
that his current counsel was ineffectiveeSs.A. 210-12 [#26]. And on the day of trial,
Petitioner did not take issue withirrent counsel as an advocatgéameral. S.A. Vol. Il, Trial Tr.
8 [#26] (“I'm not saying he’s a bad attorney,$a good attorney.”). Rather, Petitioner objected
to current counsel’s defense strategy. |I@&-a0 (“I got a disagreement between the defense
they’re using, the way they’re trying to defend oage. . . . Just fight for me, that’s all | want
you to do is fight for me. . . . | don't agree that/sat he’s doing. | agreeith the lawyer that |
was going to pay for that he was going to fifghtme. That's who | felt confident with. What
I’m saying is you’re forcing me to go to court ewre forcing me to go to trial with a lawyer
that don’t feel confident in me.”Yhe trial judge considered thsgatement against the fact that it
was the first day of trial, id. di0, that defendant’s current coungels ready for trial, and that
there was no indication that hissferred counsel was availableprepared to try the case that
day, id. at 7. Here too, the SJC’s finding that titial judge was within his discretion to deny
Petitioner’s request was not comyréo or an unreasonable digption of clealy established

Federal law. See Wheat v. United States, 4& W53, 159 (1988) (“Thus, while the right to

select and be represented by one’s preferrethaitas comprehended by the Sixth Amendment,

the essential aim of the Amendment is torgngee an effective advocate for each criminal
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defendant rather than to ensure that a defendii inexorably be represented by the lawyer

whom he prefers.”Jnited States v. Maldonad@08 F.3d 38, 42 (1st Cir. 2013).

IV.  Conclusion
Accordingly, after consideration of Petitier’s objections, the court adopts the Report

and Recommendation [#44] with the modificais as described above. Petitioner's Amended

Petition Under 28 U.S.C. § 2254 for Writ of Hets Corpus by a Person in State Custody Ex. 1

[#15] is DISMISSED WITH PREJUDICE.

IT 1S SO ORDERED.

Date: March 13, 2017 /s/ Indira Talwani
Indira Talwani
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