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V.
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Februaryl2, 2016

STEARNS, D.J.

For the reasons stated below, thauct denies as moot the motion to

proceedin forma pauperis pendng in 1513887; grantshe defendants’

motion to dismisshefourth amemned complaint filed in 130732;andsua

spontedismisseql) the claims gainst the five new defendanitkentified in

the FACin 1510732 and (2) the three defendants identifrethe complaint

filed in 15-13887.
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. Background

A. TheFirst Proceeding

1 Procedural Background

On March 6, 2015,Miguel A. Morales, apro se plaintiff now
incarcerated at the Souza Baranoskwi Correctioralt€r filed a civil rights
complaint against seven state correctional offcfdefendants James Saba,
Elena Clodius, Harold Wilkes, Kurt Demoura, Jess{@eighton, Marc
McGlynn and David Moore) complaining of, among othi#ings, due
process violations ding disciplinary proceedingsThe case was randomly
assigned téMagistrateJudge Boal pursuarb the court’s consenprogram
Less than one month later, Morales filed an Amen@ethplaint adding an
eighth defendantRebecca Donahue

By Memorandum and Order dated June 16, 2015, Meralas
permitted to proceedh forma pauperis, was assessed an initial filing fee
payment. His motion to add exhibits and for autdimgudgment were
denied and summons were issued for service ofmhenaded complaint. The
defendants consented to magistrate judge juriszhcind moved to dismiss
the complaint for failure to state a claim.

Morales’motion for default and to amend were opgrbby defendants.

Although Morales initially consented to proceeddrefa Magistrate Judge



on August 5, 2019ess than three months later, on October 26, 200d%)ed
a conflicting form indicating that he did not widlo proceed before a
Magistrate Judge. The followgmonth, on November 3, 2015, Moraféed

a motion seeking to amend the complaint to adagidtrate Judge Boal as
defendant in the case.

By Electronic Order dated November 10, 2015, Magist Judge Boal
recused herself and the case was reassigned tairtdersigned District
Judge. On November 12, 2015, Moralésurth motion to amend was
allowed and théourth amended complaint (“fourth amended com plaamt
“FAC"), dated October 30, 2015, wdsemed the operative complaint.

On November 24, 2015, Males filed a Motion for Joinder seeking to
add the new defendants named in the fourth amendmglaint and to have
the clerk issue summonerfservice of processBy Electronic Order dated
January 13, 2016, Morales’Motion for Joinder wHsveed to the extent that
the parties were named in tR&C. The new partieeamed in thd&=AC are
(1) Nancy White, DOC General CounséR) Carol Higgins OBrien, DOC
Commissionery3) Nelson Julius, DOC correctional employd€d) Yveline
Simon,amental health workerand(5) Magistrate Judge Boal.

Now before the court are defendants’(Saba, ClodNikes, Demoura,

Creighton, McGIlynn, Moore and Donahuapotion to dismiss and



supporting memorandum. See Docket Nos. I-72. In a footnote, the
supporting memorandum notes that only three offieenew defendants
are employed by the DOC. Those three defendareNancy White, Carol
Higgins OBrien, andNelson Julius.

Also before the curt are Morales’ Motion to Dismiss defendants’
responsive pleadings with supporting memorandunmwal as Morales’
Motion for Default and Automatic Judgmen$eeDocket Nos. 7678.

2. Factual Allegations

The following facts, taken as true for purposesh@& imotion to dismiss
and 88 1915, 1915A screenimaye alleged in the FAC and begin witorales’
placement in the Bpartmental Disciplinary UnitODU) at MCI Cedar
Junction on September 8, 20146eel15-10732, DockeiNo. 50-1, p. 2.

Moralesstates that he was placed in the DDU for an assauli staff
member.ld. The following day, on September 9, 20 Mgralesalleges that
an officer informed him that “Lapriore says: Hild. Morales explains that
he had previasly complained that Chris F. Lapriore had threackhim and

that he assaulted this officer while acting to sefdnimself. 1d.

1 “The DDU is designed to provide a restrictive emviment to punish
prisoners who commit serious breaches of discipiigle in the general
prison population. It is also intended to deteufg disciplinary violations.”
Leacock v. DuBo0is974 F. Supp. 60, 63 (D. Mass. 1997).
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Moralesalleges disciplinary reports are often used byectional staff
as a pretext to “seize his property”and on Septenfial, 2015, a disciplinary
report issued with a false charge tina&tcovered the cell window to darken
the room.ld. at 45.

On or abot October 21, 2014yioralesalleges that he was repeatedly
taunted by officers and was then transferred t@ving cell 285. 1d. at 3.
Morales alleges that he was seen by a psychiatrist andsfeared to
Bridgewater State hospital because the psychiatlagtnedthatMoraleswas
“talking to himself.”Id. Moralesalleges that on or about November 18, 2014,
he was discharged from Bridgewatetrat Hospital and returned to the
DDU, but required to speak with mental health woskdd.

On December 17, 2014, in an effort to have the halwamera “catch
evidence that officers were actually tampering whis food,” Morales
struggled with Oficer Daniel McGuire who was delivering a meal ttayim.

Id. at4. Moralesalleges that excessive force was used against Hienvhe
was removed from his celland placed on Awaitingidwe status.ld. Morales
alleges that an officer spoke to him ‘@it being removed from his cell so
that officers can seize his property as part ofracpce known as DDU
Awaiting Action status.”ld. At that time,Moralesalleges thate “pointed

out that there is no reason to remove him from ¢Bl, because he had



already given his tray.ld. at5. However, 30 minutes latelvloralesagain
refused to cooperate with leaving his celd. Morales“defend[ed] his
property” and was ‘subdued and restrained and haperty was seized
including his legal work.” Id. Although Morales was advised that his
property had been covered in uritdgralescontends that “the only spillage
was coffee stains.Id.

Moralesalleges that there were other conditions of hisanceration
that “caused him to be assaultive” suacha threeveek period in 2013 when
Moraleswas not given a showerld. at 3. On December 16, 201the day
beforeMoraleshad been removed from his cell and placed on DDaifwg
Action statushehadcomplained about a fulbody rash that developed aift
he had showered in the DDUd. at4. Moralesrefused to shower because
of the rash he received from showering. at 5. Moraleswas seen by a
doctor who explained that the rash originated framhorine in the water at
MCI Cedar Junction anMoraleswas instructed to take cold showers and
machine wash his clothesld. at 6. On occasionMoraleswould receive
cream to treat the rash, but he suffered in paid dmnt receive enough
cream to treat the rash that covered his 6’ 7” bddy

On or about January 8, 2018loraleswas advised that there were

complaints that he smelled from body odor and heillddbe deemed as



harming himself if he would not showeld. at 7. Moralesexplained that he
would shower, but not in the DDU becauselioé rash that developed each
time he showered in the DDULd. At this time, defendant McGlynn and
another officer‘instigated” Moralesand causd ‘Thim] to respond.” Id.
Defendant McGlynn filed a disciplinary report thia¢ was assaulted by the
Morales Id. Morales alleges that defendants Moore and McGlynn are
responsible for destroyingoraless property and failing to advidem of the
condition of his property for a whole weekenldl.. at23.

Afew days later, on or about January 10, 2015¢ddants Wilkes and
Clodius “attempted to show the Plaintiff a memonfrahe Department of
Correction regarding how the water was treatedhey c¢ity.” Id. Morales
ultimately complied with DDU procedure tbe restrained by handcuffs in
order to be showeredd. at8.

On January 14, 2018/Joralesreturned to his cell from the DDU and
discovered that some of his property was missind #rat a swastika was
drawn on his cell mirror.ld. at8. That dayMoralescaused one, perhaps
two, loud disruptions and subsequently agreed toeoeoved from his cell.
Id.

Moralescontends that “security status” is used for placemia the

DDU as punishment and that “mental health statesised by the mental



health workers for placement in the DDU for suidipaisoners as well as
‘punishment for arrogance.”ld. at 8. Morales explains that between
January 8 and January 14, 2015, he was placed aortaheealth status and
placed on suicide watch for refusing to showed. at 10. During that time,
he was placed on security status after becomingigisve when two officers
damagesMoraless property and left a swastika on his cell mirrotd.
Moralesalleges that he was treated as if he was suicidedrnwplaced on
security status from January 17, 2015 through JanR3, 2015.1d. at 910.
Moralescomplains that for ten days he “was denied writimgterial, access
to his legal work, a pen to file a grievance, utitn®r food and the ability to
sleep for more thn an hour at a time [because the light was always 1d.
at10.

While on security status from January 17, 2015 tiglo January 27,
2015,Moralesalleges that he received legal mail from his ateyrnd. at 11.
The letter from counsel explained that a brief was and thaMoralescould
either attend a video conference pro se or haveatisrney proceed.d.
Moralesexplains that a year earlier, in December 2014h&é challenged
appelee’s brief on seeral grounds.ld. Moralesstates that he wanted to

avoid the video conference and that the attorneyrdit specify a time for



the video conferenceld. Moraleswanted to appear in court “to point out
how he was treated and why he wanted to avoid itheovconference.’ld.
Moralescomplains thabn or about January 29, 2015, he waw ¢ed
to act with the court directlgecause it will be to time consuming for him
[to] address the immediate deadline’to which hedhasked about and had
not receied an answer.”ld. Moralesalleges that “the Appeals Court had
called Defendant Clodius whom informed theralesthat he was due for a
video conference, but to where tMoralesstill was not informed of when
the video conference was.Id. at 12. Moralesalleges that “at least one
Defendant knew about Plaintiffs Appeal.”ld. Morales alleges that
unspecified actions of the defendants “compromisesdcriminal conviction
appeal.”ld. at13. Moralesalleges that on Jun 16, 2015, he “receivedttete
from his attorney that he lost his criminal conwct Appeal.” Id. at 15. In
connection with his criminal prosecutiolMorales alleges, among other
things, that “there was no proof that the Plaimniffs not attacked [and that
Is why he was convicted] “because of his skin cdldd. at 22.
Moralescomplains that Defendant McGlynn movenn from Wing Al
to Wing B1 on February 20, 2018nd failed to transfer most dforaless
property. Id. at 12-13. Moralesalleges that he was subsequently informed

by Defendant Clodius that his property “was deerebe covered in urine



and/or feces, and he had found out that all oflbgsl work and art books
and magazines were destroyedld. at 13. Almost one week later, on
February 26, 2016Morales“received a disciplinary report regarding the
destruction of a state issued mattress and hisqntygg Id. Moralesasserts
that “he did not urinate on his property” and thwrote a civil complaint
that was filed in thanstant civil action. Id. At his disciplinary hearing,
Morales explained to Defendant Donahue that he “didn't degtthe
mattress or his property,” “the cops are lying,'datihhat urine is not an acid
[and that it is] impossible for [plaintiff's] urineo destroy a mattress/d. at
13-14.

On March 24, 2015Morales “received a quilty finding for the
accusation of destroying his property and a stedaed mattress.Id. at 14.
The following day, on March 25, 2018Jlorales “wrote another civil
complaint to verify his first complaint.1d. On March 29, 2015Morales
“sent copies of his Disciplinary Report Appeal tefBndants James Saba and
Elena Clodius.”ld. at 15.

In connection with his disciplinary proceedinddprales complains
that defendant Rebecca Donahue “attempts to shat state regulations
allow her to be biased [by using a summarized sh&tet] to support [her

disciplinary finding].” Id. at 21. Moralescomplains that defendants Wilkes,
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DeMoura and Creighton violated the regulations @nmg disciplinary
proceedings.ld. at23-26. Moralescontends that “through state law” he is
“entitled to receive rehabilitation” from the def@ants, as “staff member(s]
of the Department of Correction[d. at29. Moralesargues that his “DDU
sanction is proofthat the method of rehabilitataffered by the Department
of Correction is insufficient.”ld. at 30.

Morales complains that defendant DOC counsel Sheryl Gramd a
Nancy White “libeled the plaintiff’ wkn they suggested in pleadings that the
relief Moralessought “would pose safety and security riskgd. at 18-19.
Morales also complains that these defendatdatstempted to justify” the
actions of other defendants in “falsely or wronglgcus[ing] theplaintiff,
“‘destroy[ing] the plaintiffs legal work,” and “copromise[ing] his
arguments (that of which had involved case law)H@ criminal conviction
Appeal.” 1d. at19.

In connection witiMoraless “argument against the separation of male
and fenale prisoners,”he complains that the defendants “fail to
accommodate religion and forces ttleralesto adhere to a foreign religious
belief, to deny him the ability to social interammi and assembly, as an
extension of his imprisonment, of where there ishmog in his sentence to

imprisonment, that says, that he must adhere to ghiaciples of a
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penitentiary, in violation of the First, Eighth, mth, and Fourteenth
Amendments to the United States Constitutiond’. at 22 36.
Moralescontends that defendants Saba, Clodius, Wilkersoleland
McGlynn, by prompting defendant Simon to pldderaleson suicide watch
for not showing, to avoid another chlorine rashesé defendants used the
suicide unit to punish and control prisonersiolation of the United States
Constitution. Id. at 22-23. Moralescontends that he was denied access to
the court during the periods he was placed on midrgalth status from 1/8
through 1/14/15 and security status from 1/17/15ottlgh 1/27/15;
particubrly when he was unaware of a video conference duwleel for his
criminal conviction Appeal.ld. at23. He complains that defendant Saba'’s
enforcement “of DDU Awaiting [Action] Status [allexd officers to seize his
property] including legal work, as agelt of receiving [discipline] prior to
the report being given, that allowed defendants idavoore and marc
McGlynn to think that it was okay to seize tMoraless property and be
silent for three days.”Id. at 23. Moralescontends that this caused a
violation ofhisaccess to the courts because it was a time Wieéneeded to
act as h[is] own counsel” and his legal papers walegedly destroyed by
defendants Moore and McGlynnd. at23. Moralesalleges that he has a

constitutional “right to be secure in himself ands lproperty against
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unreasonable searches and seizures [including mandearches and
searches outside his presence invotyhis legal work].” Id. at 32.

Moralescontends that he should not “be denied pornogrdphged
upon] the actions of other prisoners [especiallgsasse he does not have a
history of improper use of pornography and othespgarty]. Id. at 33-34.
He contends that “the laws against tattogifognication and pornography
must be repealed so as to not accommodate religiod,unless they have
proofthat theMoraleshas compromised security and/or safety in a sinvlar
situated environment.Id. at37.

Morales contends thait is through Judge “Boals actions that the
Plaintiffs Second Complaint (Docket No. 5) fais $tate a claim upon which
relief can be granted. . .” Id. at39. Moralesseeks to challenge several of
magistrate ddge Boals rulingsjd. at 40-41, and argues thathe “has
compromised this civil action so much that she &b interfered with the
Plaintiff's ability to receive reliefs (sic) from default judgment.”ld. at43.
Morales further complains that defendants Grant and Whitave not
shown how the Plaintiff will use his reliefs to uemnine security of the
prison and where Defendants Grant and White havesrplained how the

United States Constitution does not support treerRiff's reliefs.” Id. at47.
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Moraless formal prayer for relief begins on page 55 of thaC,
however, the seven prigrages contain a wide array datts and ‘claims”
ranging from an assertion that all defendants camnpsedMoraless life
because & may have to pay a filing fee and remain sepafiat® female
iInmates, some assertion that the “three strilee¥ must be repealed, a
discussion of how it is the fault of prison and igvg that people commit
crimes, and an assertion that inmates mustlide to create miniature pieces
ofart work to selland export around the worihich would help thé&nited
States get out of debtld. at48-55.

In the remainder ofthe FAGJoralesundertakes to recount everything
he claims to have ever done in ishcase, everything the magistrate
purportedly did, and a description of claims tih@&purports to have made
in prior pleadings.ld. at15-55.

B. The Second Proceeding

On November 16, 2015, Morales filed a civil riglaemplaint against
Carol Higgins OBrien, DOC Commissioner; Nancy AmgeWhite, DOC
General Counsel; and Sheryl F. Grant, DOC counBleé case was randomly
assigned to District Judge Leo T. Sorokibeel5-13887LTS.

By Electronic Order dated December 3, 2015, ankbimt of Moraless

assertion that his claims are part of the claims1t10732RGS, the

14



proceeding [1513887LTS] was transferred to and consolidated wiivil
Action No. 15-10732RGS. Now pending is Morales’ motion for leave to
proceedn forma pauperis, which was filed with his complaint on November
16, 2015.

The twentyseven page complaint [48887] names as defendants (1)
DOC Commissioner Carol Higgins O'Brien, (2) DOC @mel Nancy Ankers
White and(3) DOC Counsel Sheryl F. Gran§eel5-13887, Docket No. 1.

On the first page of the complaint, in a seottdled “Nature of Action,”
Morales states that he is suing “for declaratorg amunctive relief under
Fed. R. Civ. P. 57 and 65 and 28 U.S.C. 8220[1d” Morales challenges
several state and federal statutes arguing that sheuld be repealed as
unconstitutional specifically M.G.L. c. 127, § 22separation of prisoners;
minors) M.G.L. c. 265, § 34tattooing body of person by other than qualified
physician; punishment)M.G.L. c. 231, § 6Kcosts, expenses and interest for
insubstantial, frivolos or bad claims or defensed.G.L. c. 127, S838E
(inmate complaints; grievance system; grievance oliggon), §
38Hexhaustion of administrative remedies un88BE; court consideration
of inmate claims)103 C.M.R.8 403 (inmate property)103 C.M.R.§430
(inmate discipline); 103.M.R. §481(inmate mail) 103 C.M.R.§ 491

(inmate grievances); 18 U.S.C. 8 1{®dviding or possessing contraband in
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prison) 28 U.S.C. § 530¢authority to use available funds28 U.S.C. §
1915A(screening)and 42 U.SC. § 19974suits by prisoners)id.

The complaint consistsf a running list of grievances, in no particular
order. Morales complains of his DDU sanction and argues hefendants
Interfered withhis method of rehabilitation when they denied him asdms
certain art books. Morales argues that the defatsizave disrespectetim
and, in filing certain motions in C.A. No. 150732, have demonstrated their
“‘malicious intent against the Plaintiff.” Morales contends that the
defendants have used “libel against the plain&ffd that he intends to use
“an invisibility cloak illegally (instead of usinthe cloak to hide from certain
criminals upon release [)].I'd.

Finally, Morales complains that male and female prisoners ar
confined separately and seeks transfer to M.Cdnkingham. He complains
that prisoners should be not be denied “olgebtat are not knives, guns,
poisons (i.e. drugs and alcohol), and explosiveseddaon the support of a
religious belief and/or an unconstitutionally insufficiermethod of
rehabilitation.”

Moralesdemands that the defendants provide to him, amdhgro
things, “gold tipped, diamond encrusted, platinulated, titanium teeth to

be surgically implanted into theahtiffs mouth to replace his other teeth,”
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a “Rolls Royce TT1000 Superbike in a factory repwodon of the Limited
Edition built in 1994, to be in the parking lot tbfe prison he is imprisoned
in for him to access upon his release” and an thlinescen (sic) inked full
body tattoo comprised of at least 1,000 to 2,00@ejs comprised of
diamonds, emeralds, sapphires, and rubies thaeegaly dispersed as a
single carat with piercings, for him to look bettdran a child when he is
falsely accused afrinating on his bed and property.”

Attached to the complaint are two exhibits: (Logpyg of the November
16, 2015 opposition tMoraless motion to amend that was filed in C.A. No.
15-10732JCB; and (2) a copy of Morales’ September 18, 2@fter toM.C.I.
Cedar Junction Superintendent James Saba comptpinoh the
dehumanizing treatment he experienced when placetSecurity Status”
and stating thatif no settlement is reachedjorales will continue to file
lawsuits until he permanently wingd.

Il1. In FormaPauperis Application

Because Morales was already permitted to proceddrma pauperis
by Memorandum and Order dated June 16, 2818, in light of the fact that
the two action shave been consolidatélie pendingin forma pauperis
motion that was filed in 1513887 is denied as moot.

[1l. Standards of Review
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A. ScreeningPursuantto 28 U.S.C. 8§ 1915(e)(2), 1915A

Although Morales’ complainin Civil Action No. 1510732 was srved
on the original eight defendant$ye original complainfiled in Civil Action
No. 1513887 ha not been servedecause Morales has been permitted in
these consolidated cases to procaetbrma pauperis, sunmonses do not
iIssue until the aurt reviews the complaistand determines that they satisfy
the substantive requirements of 28 U.S.C. § 191&.il&ly, under 28 U.S.C.

8 1915A, prisoner complaints in civil actions tha¢ek redress from a
governmental entity or officers or employees ofav@ynmentakntity are
subject toscreening. Both therginal Complaint filed in No. 1813887 and
the FAC filed in No. 15610732 are subject to screening pursuarg 1615 and
8§ 1915A. Both § 1915 and 8§ 1915A authorize federal courts to dssm
complaintssua sponte if the claims therein lack an arguable k=i law or
fact, fail to state a claim on which relief may peanted, or seek monetary
relief against a defendant who is immune from suedref. See28 U.S.C. §

1915(e)(2); Neitzke v. Williams 490 U.S. 319, 325 (1989Denta V.

Hernandeez04 U.S25, 3233 (1992);GonzalezGonzalez v. United States
257 F.3d 31, 37 (1st Cir. 2001).
A complaint is dismissed for failure to state aimlabased upon the

same standards used in reviewing a motion to dismisomplaint pursuant
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to Federal Rule d€ivil Procedural 12(b)(6). This standard is set imudetalil
below.

B. Motion to Dismiss Standard

Rule 12 of the Federal Rules of Civil Procedure yides that a
complaint can bédismissed for, among other things, “failure to statclaim
upon whichrelief can be grantedFed.R.Civ.P. 12(b)(6). To state a claim, a
complaint must set forth (1) “a short and platatement of the grounds for
the court's jurisdiction”; (2) “a short and plaitasement of theclaim
showing that the pleader is entitledradief’; and (3) “a demand for the relief
sought.” Fed. R. Civ. P. 8(a).On a motion to dismiss, the Court “must
assume the truth of all wefilead[ed] facts andive . . . plaintiff the benefit

of all reasonable inferences therefroRLiz v. Bally Totl FithessHolding

Corp, 496 F.3d 1, 5 (1st Cir. 2007) (citirRpgan v. Meninp175 F.3d 75, 77

(1st Cir.1999)). An action fails to state a claim on which reliefyree granted
if it does not plead “enough facts to state a claomelief that is plausible on

its face.” Bell Atlantic Corp. v. Twombly 550 U.S. 544, 570 (2007).

Conversely, a complaint is plausibla ats face “when the plaintiff pleads
factual content that allows the court to draw tleasonable inference that

the defendant is liable for the misconduct alle§edshcroft v. Igbal 556

U.S. 662,678 (2009). Factual allegations musemheugh to rais a right to
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relief above the speculative level, . . . on thesuasption that all the
allegations in the complaint are true (even if ddubin fact).” Twombly,

550 U.S.at 555 (citations omitted).

Dismissal is appropriate if the facts as allegedhdb“possess enough

heft to show that plaintiff is entitled to relieRuiz Rivera v. Pfizer Pharm.,

LLC, 521 F.3d 76, 84 (1st Cir. 2008) (alterations ded) (internal quotation
marksomitted). “[F]Jactual allegations” must be separated fromarfclusory

statements in order to analyze whether the forniéaken as true, set forth

a plausible, not merely a conceivable, case forefélJuarez v. Select

Portfolio Servicing, Ing. 708 F.3d 269, 276 (1st Cir.2013) (internal

guotations omitted). This *highly deferential” stdard of review “does not
mean, however, that a court must (or should) aceepty allegation made

by the complainant, no matter how conclusory oregatized.”United States

v. AVX Corp., 962 F.2d 108, 115 (1st Cir. 1992). Dismissalfalure to state
a claim is appropriate when the pleadings faildbferth “factual allegations,
either direct or inferential, respecting each mueileelement necessary to

sustain recovery under some actionable legal the@&srner v. Delahanty

129 F.3d 20, 25 (1st Cir.1997) (quoticpoley v. Mobil Oil Corp, 851 F.2d

513, 515 (1st Cir.1988)) (internal quotation maoksitted).
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For the purpose of analyzing a motion to diss the ourt must
construe the complaigenerously because plaintiff is proceedprg se. See

Haines v. Kerner, 404 U.S. 519, 521072);seealsoRodi v. New Eng. Sch.

of Law, 389 F.3d 5, 13 (1st Cir. 2004). Adocumentdibey apro separty “is
to be liberally construed,” and a pro se complaint, however inaityful
pleaded, must be held to less stringent standahds formal pleadings

drafted by lawyers.” Erickson v. Pardus551 U.S. 89, 94 (2007) (quoting

Estelle v. Gamble 429 U.S. 97, 1061976)); see Fed. R. Civ. P. 8(e)

(“Pleadings must be construed so as to do jusdiceetalsoStrahan v. Coxe

127 F.3d 155, 158 n.l (1st Cir. 1997) (noting ohtign to construgro se

pleadings liberally) (citing Haines v. Kerner 404 U.S. at 520).
“Nevertheless, a litigant’s exercise tiisright to selfrepresentation does not
exempt him from complying with the relevant ruleg procedural and

substantive law."MartinezMachicote v. Ramo®fodriguez 553 F. Supp. 2d

45, 49 (D.P.R. 2007).

C. Standards for Equitable Relief

Where declaratory relief is sought, plaintiff mwsttow that there is a
substantial controversy over present rights offisieiht immediacy and

reality’ requiring adjudication.Boston Teachers Union, Local 66, AFT v.

Edgar, 787 F.2d 12, 136 (1st Cir. 1986), citin@reiser v. Newkirk422 U.S.
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395,402 (1975) andetna Life Insurance Co. v. HawortB00 U.S. 227, 242

(1937).

“The Declaratory Judgment Act, 28 U.S.C. 8§ 222D2 (1988),
empowers a federal court to grant declaratory fdhea case of actual
controversy. The Act does not itself confer subjmettterjurisdiction, but,
rather, makes available an added anodyne for desptitat come withithe

federal courts’jurisdiction on some other basks.fist & Young v. Depositors

EconomicProtection Corp.45 F.3d 530, 534 (1st Cir. 1995), citiRganchise

Tax Bd. V. Construction Laborers Vacation Tru463 U.S. 1, 1516 (1983).

For a claim to be ripe in the declaratory judgmeaontext, two prongs must
be met—fitness for review anthardshipld. at 535.

To obtain injunctive relief, plaintiff must demomate that he would
suffer irreparablanjury without the injunction, that the harm to piaff
would exceed the harm to the defendamism the imposition of the
injunction, and tlt the public interest would not be adversely sdivg an

injunction.Aponte v. Calderon284 F.3d 184, 190 (1st Cir. 2002). Further,

thePrison Litigation Reform ActRLRA) limits the scope of prospective relief
in prison cases.Seel8 U.S.C. § 3626(4))(A). The Supreme Court has

interpreted this section as meaning that
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‘the scope of the order must be determined witherefice to the
constitutional violations established by the specplaintiffs before the

court.”Brown v. Plata131 SCt. 1910, 1940 (2011).

D. Section 1983 Standard

The complaints are brought pursuantto 42 U.SIO&3. Section 1983
creates grivate right of action through which plaintiffs maecover against

state actors for constitutionablations.Goldstein v. Galvin719 F.3d 16, 24

(1st Cir. 2013). “A claim under § 1983 has twssential elements’ the
defendant must have acted under color of state dand, his or heconduct

must have deprived the plaintiff of rights secubgdthe Constitution or by

federal law.” Gadiardi v. Sullivan 513 F.3d 301, 306 (1st Cir. 2008).

V. Discussion

As correctly noted by defendants in the Memorandansupport of
Defendants’Motion to Dismisseel5-10732, Docket No. 728t 2, it is unclear
what any specific claims in tifeurth amendedomplaint are or under what
legal theories any claims might be broughfthe wurt will address those
claims that appear to basserted byMoralesin his Fourth Anended
Complaint [1510732] and Complaint [133887].

A. Disciplinary Proceedings
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To the extent the FAC can be read to allege a dweqgss violation
during Moraless disciplinary proceeding, it is well establishédat an
inmate is entitled to the protections of due precesly when an existing

liberty or property interest is at stak€andin v. Conner515 U.S. 472, 484

(1995). Aliberty interest is infringed @nif the punishment inflicted upon
the inmate imposes “atypical and significant harngsan the inmate in
relation to the ordinary incidents of prison lifdd. at 484. As noted in
defendants’Memo in Support of Motion to Dismidse tguilty finding forthe
offense concerninljloraless stateissued mattress resulted in no sanction at
all. As such, the sanction doesnt rise to the levelaaf atypical and
significant hardship.

Moreover, placement on awaiting action status omadstrative
segregation des not rise to the level of an atypical and sigaiit hardship.
Rather, this is the type of confinement that innsateay receive at some

point during their incarceratiorSeeHewitt v. Helms 459 U.S. 460, 468

(1983) (administrative segregation is typd confinement ordinarily

considered part ofincarceration); Lamoureux v. &umptendent, Mass. Carr

Inst., Walpole 390 Mass. 409, 411, 413, 4478 (no due process violation

where inmate held in administrative segregationveein 13 and 18 weeks);

Hudson v. Comm' of Corr, 46 Mass. App. Ct. 538, 544 (1998Jfirmed, 431
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Mass. 1 (2000) (being placed in administrative sggtion on awaiting
action status is type of confinement inmates shautcipate at some point
In incarceration).

To the extentMorales complains that DOC officials utilized a
preponderance of the evidence standard in his iendgciplinary hearing,
the FAC fails to state a claimEven if a liberty interest were implicated, the
Supreme Court has held that “due process in thideod requires only that
there be some evidence to support the findings madie disciplinary

hearing.”_Superintendent, Mass. Cdmrstitution, Walpole v. Hill472 U.S.

445, 457 (1985).The Supreme Court rejected the “substantial evieénc
standard, declin[ing] to adopt a more stringent evidentiatgrsdard as a

constitutional requirementld. at 456.SeeFigueroa v. Voseb7 F.3d 1061,

1995 WL 352819, *3 (1st Cir. 1995) (unpublished)T{'he Hill standard
describes the relevant federal due procaasdard even though state law
Imposes a stricter evidentiary standard.”).

If prisoners are afforded requisite process at sciglinary hearing,
they cannot sustain 8§ 1983 claims for allegationdatde, improper, or

erroneous disciplinary charges fildy prison officials.See e.g, Orwat v.

Maloney 360 F. Supp. 2d 146, 157, 162 (D. Mass. 2009]¢ison inmates

have no constitutionally guaranteed immunity froming falsely or wrongly
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accused of conduct which may result in the deprorabdf a proteted liberty
interest. .. . The constitutional corrective for such things ie fubsequent
hearing that the inmate receives on those char@atations omitted)). “The
Court’s review of a prisoner’s challenge to the quecess deficiencies in a
disciplinary hearing is thuslimited to whether [due process] minimum
protections [are] met, and whether the written relcprovided by the fact
finder presents some evidence to support the figelimale in the

disciplinary hearing.”Cuevas v. DiPauloC.A. 2011 WL 2118268, at *5 (D.

Mass. May 23, 2011) (quotin®@fwat, 360 F. Supp. 2d at 163)).

To the extent th&ACcould be read as an attempt to seek review of the
disciplinaryreport under state law, this Court lacks the juigsdn to do so.
Where a prisoner challenges theesult of an individual disciplinary
proceeding, Massachusetts law provides that thg prdpermode of review
IS an action in the nature of certiorari under G&L249, 8§ 4.The remedy
available under G.L. c. 249, if errors rdtsug in a manifest injustice or
irreparable harm were foundould be a new disciplinary hearingeeReal

V. Superintendent, Mas€orr. Inst., Walpolg 390 Mass. 399, 408 (1983).

Cf. Comm. for Public Counsel Sery v. Lookner 47 Mass. App. Ct. 833, 837

n.5 (1999) (discussing standard to be meApcordingly, these claims are

subject to dismissal.
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B. Alleged Excessive Use of Force in Cell Removal

Moralesalleges that excessive force was used against envihe was
removed from his cell on December 17, 20BeeFAC at p. 4. The Eighth
Amendment protects convicted prisoners from the ofsexcessive force.

SeeBurrellv. Hampshire Cnty307 F.3d 1, {1st Cir. 2002). The applicable

Eighth Amendment standard is “whether force wasligdpn a goodfaith
effort to maintain or restore discipline, or matigsly and sadistically to

cause harm.Hudson v. McMillian 503 U.S. 1, 7 (1992). In asserting an

excessive force claim, a prisoner need not allegd thmhas sustained a

serious or significant injury in order to obtainlie¢. SeeWilkins v. Gaddy

559 U.S. 34, 372010). The relevant factors for the court to cadmesiin
evaluating an excessive force claim are: the needadfrce; the relationship
between that need and the amount of force applleelgxtent of any injury
inflicted; the “threat reasonably perceived by ttesponsible officials;’and
the “efforts made to temper the severity of a fduteesponse.*McMillian,
503 U.S. at 7.

Here, when an officer spoke Moralesabout being removed from his
cell, Moralesresponded that there was no reason to remove rom the
cell. Morales explains that he refused to leave his cell becausewvas

concerned about his property. Although he stamtea conclusory fashion
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that excessive force was used, the allegationsestgdnat forceful removal
was necessary becauseMdraless refusal to leave his cell. Therefore, all of
the facts alleged in th FAC fail to state a plausible claim that the adfis
were acting to harnMoralesrather than to removieim from his cell in an
orderly fashion. Nothing in the FAQipport an excessive force claim.

C. Seizureof Property

Moralescomplains of the lossef personal property including his legal
work, art books and magazineSeeg e.9g.FAC at p.13. However, it is well
settled that state employee does not violate the procedurplirements of
the due process clause of the Fourteenth Amendrograin urauthorized
negligent or intentional deprivation of propertyf “la meaningful

postdeprivation remedy for the loss is availab¢udson v. PalmeX68 U.S.

517,533 (1984). Therefore, if state law providesadequate remedy, no due

process violation occurred. Chongris v. Bd. of Apfs of Town of Andover

811 F.2d 36, 4445 (1st Cir. 1987). If aMorales could pursue post
deprivation remedies against the defendants, anjwate postdeprivation

remedy is availablé&eelLatimore v. Dep't of Corrs2013 WL 6181082, at *12

(D. Mass. Nov. 22, 2013).
Here,Moraleshas not alleged that the rights provided to him emd

the Massachusetts Tort ClaimstAMass. Gen. Laws ch. 258, or otherwise
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under state law, are inadequate forms of reli@éeRiordan v. Martin 51

F.3d 264, 1995 WL 146215, at *1 (1st Cir. 1995) published decision)
(“Since inadequacy of the state's remedy is a maltefement of the § 1983
claim, plaintiff had the burden of setting forthpgaorting factual allegations,
either direct or inferential, to sustain an actibtealegal theory.”). Morales
may pursue remedies through the prison grievance sysfem the
deprivation of his poperty and request an adequate remedy or may &mave
available remedy in state court pursuanMass. Gen. Lawsh. 258. Thus,
the FACfails to state a claim for whh relief can be granted for deprivation
of property.

D. Deliberatelndifferenceto Serious Medical Need

The Eighth Amendment prohibits “cruel and unusuahighment”
and is the source of lorgettled principles governing entitlement to

constitutionally adequate medical treatme8éeFarmer v. Brennan511

U.S. 825, 832 (1994). Undue suffering, unrelated any legitimate
penological purpose, is considered a form of pumieht proscribed by the

Eighth AmendmentEstelle v. Gamble429 U.S. 97, 10305 (1976) ;Kosilek

V. Spencer774 F.3d 63, 82 (1st Cir. 2014) (en banc), céenied Kosilek v.

O'Brien, 135 SCt. 2059 (2015).
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Moralescomplains of that he developedashfrom showering in the
DDU and that the medical staff failed to provide a might amount of cream
to treathisrash. Howeverthe facts alleged do not involve “acts or omissions
sufficiently harmful to evidence deliberate indiféace to serious medical

needs.”_Feeney v. Corr. Med. Servs., |d&4 F.3d 158, 161 (1st Cir. 2006)

(quotingEstelle v. Gamble429 U.S. at 10806)). Accordingly, this claim is

subject to dismissal.

E. Placement on Mental Health Status for Refusing to
Shower

Moralescomplains that he was placed on mental hestléftus(suicide
watch) for refusing to shower, even though he lvelehe presented no risk
of harm to himself or anyone elséle contends that the defendants placed
him on mental health status as an unconstitutipmialishment.

To the extent it isMoraless opinion that he should not have been
placed on mental health status based on his retossthower in the DDU,
this disagreementwith the mental health worker@ncluding unserved
mental health worker Yveline Simon) does not rieethie level of medical

indifference in violation of the Eighth Amendmern®eeSoneeya v. Spencer

851 F. Supp. 2d 228, 242 (D. Mass. 2012).

30



To the extentMoralescomplains of a due process violatiddprales
does not have a liberty interest in avoiding a patar condition of
confinement unless the condition “imposes atypasad significant hardship
on the inmate in relation to the ordinary incidepnfgrison life.”Sandin v.
Conner 515 U.S. 472, 484 (%) (no due process violation occurs where
housing assignment does not impose “atypical agditant hardship on
the inmate in relation to the ordinary incidentsprison life.”); seee.g.

Mendez v. Kemp2008 WL 4937590, *3 (DDel. Nov. 18,2008) (chim

challenging prisors attempt to move prisoner out of protective cugtndt
actionable as prisoner has no due process rigimtcrceration in particular
institution).

F. Retaliation

Moralesasserts thahe was placed ofsecurity status’and “mental
health statusfor placementin the DDU as “punishment for arrogari FAC
at 8. It is well-settled that‘retaliation against a prisonar’exercise of

constitutional rights is actionable” under Sectit®83. Hannon v. Beard

645 F.3d 45, 4816t Cir. 2011). The First Amendment shields prisafrom

retaliation in response to their engaging in proddcspeechQOrtiz v. Jordan

562 U.S. 180, 19491 (2011) (citingCrawford-EI v. Britton, 523 U.S. 574,

592 (1998)). However, because “running prison system is a difficult
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enterprise” and because prisoner claims of retalmaare “easily fabricated
and pose a substantial risk of unwarranted judiaizusion into matters of
general prison administration,” such claims mustlsed on facts,at on
“‘gossamer strands of speculation and surmigddnnon 645 F.3d at 48
(internalpunctuation, quotation marks, and citation omitted)

In order to assert a retaliation claiplaintiff must point to specific
facts that demonstrate that the adverses da&ken were motivated by an
iIntent to punishMorales for exercising his constitutional rightsHere,
Moralesalleges that he was being punished for “arrogameced the FAC is
devoid of any specific facts supporting his allegat of retaliation.
Accordingly, this claim is subject mismissal.

G. Conditionsof Confinement Whileon Security Statusfor
Ten Days

While placed on security status for ten days bemgigron January 17,
2015 and continuing through January 27, 20M6ralesalleges that he “was
treated as if he was suicidal and was denied wgitmaterial, access to his
legal work, a pen to file a grievance, utensilsfmsd and the ability to sleep
for more than an hour at a time [because the lighs aiways on].”"FAC at
9-10. The room had no window and it had a camera thaborned every

action of theMorales Id. at10.
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‘[Clonditions in the DDU are considerably more ooes than
conditions of confinement for the general populatiat MCFCedar

Junction.” _Ford v.Bender 768 F.3d 15, 21 (1st Cir. 2014) (describing

conditions of confinement in the DDU3$gealsoDuclerc v. Massachusestt

Dept of Corr., 2012 WL 6615040, at *2 (D. Mass. Dec. 18, 201 dcribing

terms of confinementin the DDU). Under the Eigfhendment, prisoners
are entitled to adequate shelter, including thenimial civilized measure of

life's necessities.”"Farmer v. Brennan511 U.S. 825, 834(1994) (internal

citation omitted). In order for a prisoner to establish that he hasnbe
subjected to unconstitutional conditions of confment in violation of the

Eighth Amendment's prohibition against cruel andisual punishment, a
plaintiff must establish that: (i) from an objeaigtandpoint, the conditions
of his confinement deny him the minimal measure@dessities required for
civilized living; and (ii) from a subjective standmt, the defendant was

deliberately indifferent to his health or safet@urprenant v. Cesar Rivas

424 F.3d 5, 1819 (1st Cir.2005), citingFrarmer 511 U.Sat834. “Deliberate
indifference” is a mental state similar to crimirracklessnesdd. Extreme
deprivations are required to make out a conditiohsonfinement claim.
McMillian, 503 U.S. at &. Because “routine discomfort is part of the

penalty criminal offenders pay for their offenseaatst society, only those
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deprivations denying the mimal civilized measure of life’'necessities are
sufficiently grave to form the basis of an EightmAndnent violation.”ld.
(internal citations omitted).

Here,Moraless allegations concerning this teday periodin January
2015does not allege a deprivation sufficient to estslbdi coqizable Eighth

Amendment claim, especlglwhen considering theuraion of time. See

Sumprenant v. Rivas, 424 F.3d 5, 20 (1st Cir. 200%)(g Hutto v. Finney
437 U.S. 678, 687 (1978) (noting that unpleasamtdeoons of confinement
‘might be tolerable for a few days and intoleraleluel for weeks and
months”)). Inthis case, the period in question is less thanweeks.

H. Separate Housingfor Male and Female Prisoners

In connection withtMoraless “argument against the separation of male
and female prisoners,Morales complains that the defendants *fail to
accommodate religion and forces the Plaintiff tbhace to a foreign religious
belief, to deny him the ability to social interammi and assembly, as an
extension of his imprisonment, of where there isharog in hissentence to
imprisonment, that says, that he must adhere to phiaciples of a
penitentiary, in violation of the First, Eighth, m\th, and Fourteenth

Amendments to the United States ConstitutiofrAC at pp. 22, 36.
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Generally, courts grant a high degree of deferernoe prison
administrators in their adoption and execution oligges and practices that

they deem necessary to maintain institutional skgu$eeTurner v. Safley

482 U.S. 78, 85 (1987) (stating that courts shaaddord a high degree of
deference to prison authorities because courts hitle expertise in the

inordinately difficult’ task of running prisonsBell v. Wolfish, 441 U.S. 520,

545-47 (1979) (holding that prison administrators sldobk given “wide
ranging deference in th@doption and execution of policies and practices
that in their judgment are needed to preserve mdeorder and discipline
and to maintain institutional security.”Moraless arguments concerning
separate housing fails to state a claim upon whadief may be granted.

l. Accessto the Courts

Morales contends that unspecified actions of the defendants
“‘compromised his criminal conviction appeal.” FACp. 13.Moralesalleges
that on June 16, 2015, he “received a letter framaltitorney that he lost his
criminal conviction Appeal.1d. at15. Finally, he alleges that he was denied
access to the court during the periods he was glacemental health and
security staus in January 20 1particularly when he was unaware of a video

conference scheduled for his criminal convictionpggal. Id. at 23.
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To state a claim that he was denied meaningful acbeshe courts,
however, plaintiff must show that his legal statwas harmed by the
deprivation of adequate legal materials, or othezams for accessing the

courts. SeelLewis v. Casey518 U.S. 343, 351 & 355 (1996Here,Morales

has failed to allege facts showing that he hasesaf actual injury in his
ability to challenge his convictionAccordingly, this claimwill be dismissd.

J. No Constitutional Right to Access Pornographic
Materials

Moralescontends that he should not “be denied pornogrdphged
upon] the actions of other prisoners [especiallgghese he does not have a
history of improper use of poography and other property]. FAC23-34.
He contends that “the laws against tattogifognication and pornography
must be repealed so as to not accommodate religiod,unless they have
proof that the plaintiff has compromised securitylaor safety in a similarly
situated environment.Id. at 37.

The court finds no legal support foMoraless claim that denial of
pornographic material amounts to a constitutiongmvation. The denial
of ready access to pornography is not sufficiegtigve to form the basis of

an Eighth Amendment violatiorBeeFrench v. Morrow 513 F. Appx 695,

696, 2013 WL 1174056 (9th Cir. 2013) (citilgilson v. Seiter 501 U.S. 294,

298 (1991 (“O]nly those deprivations denying tmeinimal civilized
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measure of lifes necessities are sufficiently grave to form thaibaf an
Eighth Amendment violation.” (citation andnternal quotation marks
omitted)).

With regard to the First Amendment, “[alJny form ofvoluntary
confinement, whether incarceration or involuntargmenitment, may

necessitate restrictions on the right to free shéeBeaulieu v. Ludeman

2012 WL 3711342 (8th Cir. August 29, 2012) d9*(quotingMartyr v.
Bachik, 755 F. Supp. 325, 328 (D.Or.1991)). Courts have held that
restrictions on certain rights are permissible esogl as they advance the

state's interest in security, order, andhabilitation. See Ahlers v.

Rabinowitz 684 F.3d 53, 64 (2d Ci2012) (holding that interference with
non-legal mail, i.e., seizure and retention of DVDs &dds, did not violate

First Amendment)Semler v. Ludema2010 WL 145275, *15 (DMinn. Jan.

8, 2010) (finding no constitutional violation based @strictions on a civilly
committed sex offender's right to access pornogi@ptaterials where such
restrictions are reasonably related to legitimatieiests to ensure security
and order in the facility Accordingly, this claimwill be dismissd.

K. Judicial Immunity

Moralescontends that through Judge “Boal’s actions thatMbraless

Second Complaint (Docket No. 5) fails to stateamlupon which relief can
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be granted...” FAC at39. Moralesseeks to challenge several of magistrate
Judge Boal’s rulinggd. at40-41, and argues that she “has compromised this
civil action so much that she had also interferetthwhe Plaintiff's ability to
receive reliefs (sic) from a default judgmentd. at43.

All of Moraless claims against Magistrate Judge Boal under 42.C.
8§ 1983 and any state tort claims, are not legaliyhaaple because absolute
judicial immmunity protects a judge from acts perfogd within the scope of

her jurisdiction. Mireles v. Waco 502 U.S. 9, 11 (1991) (per curiam)

(“[JJudicial immunity is an immunity from suit, nqust from the ultimate

assessment of damage.”); Pierson v. R3§6 U.S. 547, 558554 (1967)

(absolute judicial immunity protects integrity afdicial process)Allard v.

Estes 197 N.E. 884, 886 (1935) (stating that is it “hwell settled to require
discussion, that every judge, whether of a highrelower court, is exempt
from liability to an action for any judgment or deion rendered in the
exerise of jurisdicton vested in him by law.”). Absolute judicial iImmunity
protects judges from ‘civil liability for any nornhand routine judicial act,’

except those taken in the ‘clear absence of aiksgliction.” Goldblatt v.

Geiger,2011 WL 1362119D.N.H. 2011), quotingCok v. Cosentinp876 F.2d

1, 2 (1st Cir. 1989) (citin§tump v. Sparkmam35 U.S. 349, 357 (1978)).
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Here, althoughMoralesmay believe that Magistrate Judge Bealed
in her rulings or acted wrongfully towards him, tkeis no basis for
concluding that the actions or inactions of Magasé&rJudge Boal were taken

outside the scope of her jurisdictionSeeRicciuti v. Alander 2004 WL

555235, *2 (D. Conn. 2004) Actts are judicial in nature ifthey are (1) normal
judicial functions (2) that occurred in the judge@urt or chambers and were
(3) centered around a case pending before a judgEhus, even if this court
acceptedMoraless allegations of misconductydMagistrate Judge Boal, her
actions or inactions would not constitute the tygesxtrajudicial activity
exempting her from entitlement to absolute judimamunity. Accordingly,
the claims against Magistrate Judge Boal are stibgestia spontedismissal.

L. Claimsagainst Defendants Grant and White

Morales complains that defendant DOC counsel Sheryl Gramd a
Nancy White “libeled the plaintiff’when they sugged in pleadings that the
relief Morales sought “would posesafety and security risk” Comphint
(“Compl.”), [15-13887] at 18-19. Morales also complains that these
defendants “attempted to justify” the actions diet defendants in “falsely
or wrongly accus[ing] the plaintiff, “destroy[indhe plaintiff's legal work,”
and “compromispng] his arguments (that of which had involved edaw)

for his criminal conviction Appeal.”Id. at 19. Moralesfurther complains
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that defendants Grant and White “have not shown treevPlaintiff will use
his reliefs to undermine security of the pmsand where Defendants Grant
and White have not explained how the United St&esstitution does not
support the Plaintiff's reliefs.’ld. at47.

The facts alleged against defendants Grant and &\ghat not state a
violation ofMoraless constitutional ights. Without federal subject matter
jurisdiction, the court declines to entertain arigte law claimsMorales
seeks to assert against these two defendants.eTdhe@ss are subject sua
sponte dismissal.

M. No Supervisory Liability under Section 1983

To the extentMorales asserts claims against Commissioner Carol
Higgins OBrien, as noted above, the allegationi$ tia state claims upmo
which relief can be granted. Claims asserted agasupervisor, in an
action brought pursuant to 42 U.S&1983, may not be based on a theory

of respondeat superioRamireztluveras v. RiveraMerced 759 F.3d 10, 19

(1st Cir. 2014). Instead, claims against supemgsoust be based on the
supervisor's own acts or omissions constituting upervisory

encouagement, condonation or acquiescence, or grossgeage of the

supervisor amounting to deliberate indifferenceGrajales v. P.R. Ports

Auth., 682 F.3d 40, 47 (1st Cir. 2012) (alteration andtoon omitted).“It is
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well-established that ‘only thosedividuals who participated in the conduct

that deprived the plaintiff of his rights can belhé&able." VelezRivera v.

Agosto-Alicea, 437 F.3d 146, 156 (1st Cir. 2006) (quotiGgpercRivera v.

Fagundg 414 F.3d 124, 129 (1st Cir. 2005)).

Here, Morales has not asserted facts to demonstrate that the
Commissioner was personally involved in, aware of, deliberately
indifferent to the conditions ofMoraless confinement. As such, the
allegations fail to state a constitutional violatiactionable unde§ 1983.

N. Constitutional Challenge to Federal and State Statutes
and Regulations

With the exception of the state tattoo statiMess. Gen. Laws cB65,
8 34 (tattooing body of person by other than quedif physician;
punishmenty; plaintiffs challenge in C.A. No. 233887, as to the following
statutes and regulations, fails to state a constiwal claim: Mass Gen.
Lawsch. 127, § 22 (separation of prisoners; minors)agd. @n. Lawsch.
231, 8 6F (costs, expenses and interest for insmbisdafrivolous or bad
claims or defenses); &s. @n. Laws ch. 127, 8 38E (inmate complaints;

grievance system; grievance resolution)add Gen. Laws ch. 127, § 38F

2 Massachusett&eneralLaws ch. 265, 8§ 34 was held unconstitutional by
Lanphear v. Massachusetts, No-896-B (Mass. Super. Ct. Oct. 20, 2000)
(holding that both the process and product of taeitig merit First
Amendment protecbin).
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(exhaustion of administrative remedies under 8§ 3&ftirt consideration of
inmate claims); 103 C.M.R. 8 403 (inmate properti)3 C.M.R. § 430
(inmate discipline); 103 C.M.R. § 481 (inmate mailj03 C.M.R. § 491
(inmate grievances); 18 U.S.C. 8 179Xpiding or possessing contraband in
prison); 28 U.S.C. § 530c (authority to use ava#ahlnds); 28 U.S.C. §
1915A (screening); and 42 U.S.C. § 1997e (suitsrisomers).
To the extentMoralescomplains that the defendants violated state

laws and reglations, such violations are not cognizable in tBéction 1983
lawsuit. Even if it is true that the defendants violatedtaar internal prison
policies, they do not state federal constitutionlaims and cannot, alone,
form the basis for a federal claim under 42 U.S.@983. Only violations of
the United States Constitutiqarovides the source for liability in a civil rights

suit based on 8§ 198 &obitan v. Glugd589 F.3d 379, 389 (7th Cir. 2000By

definition, federal law, not state law, provaléhe source of liability for a
claim alleging the deprivation of a federal constidnal right.”) (internal

citation omitted). @ly violations of ones constitutional rights are protected,

not violations of gate statutes or a state agesqgyblicy.Scat v. Edinburg
346 F.3d 752, 760 (7th Ci2003)(observing that “42 U .S.C. § 1983 protects
plaintiffs from constitutional violations, not vialions of state laws”)To the

extentMoraless alleged constitutional violations are based onadation of
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state law, the claims fail because the allegati@aido also state a claim for
violation of a secured federal rights.

O. Injunctive Relief

Here Moraless request for injunctive relief should be dismidse
because it is not narrowly drawn as required by Ph&A. Seel8 U.S.C.
3626(a)(1). Much of the requested relief is ndiefehis Courtcan grant in
this case and, more importantlijjoralesis not eritled to any of tke
injunctive relief he requests because the clainessaibject to dismissal.

V. Conclusion

Although theCourt finds that bothMoraless FAC [1510732] and
original complaint [1513887] fail to state claims for reliepursuant to
F.R.C.P. 12(b)(6) and 28 U.S.C. 88 191%2¢(B)(ii), §1915(e)(2)(B)(iii)
81915A, the court does not finés suggested iDefendants’ Memorandum
in Support of Motion to Dismiss [1%0732, #72]that these actions are
frivolous and/or malicious and brougimtbad faith.

ORDER
Accordingly, for the reasons set forth above,
1) Plaintiffs motion (ECF # 2, 183887) to proceedn forma

pauperisis denied as moot;
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(2) Defendants’motion (ECF #71,18)732) to dismiss for failure to
state a claim is ALLOWED; and plaintiff's motion (0f #76, 1510732) to
dismiss defendants’responsive pleadirsgENIED;

(3) The claims against the five new defendants nametthé fourh
amended complairdre dismissed.

(4) Plaintiff's consolidated case, C.A. N0.-13887, is dismissewdith
prejudice pursuant to 1915A for failure to statelam and for the reasons
set forth in defendants’ motion to dismiss simitdaimsraisedin plaintiff's
FAC filed in 1510732. Plaintiff's consolidated case, C.A. No-1BB87, shall
be closed.

(5) The clerk shall enter a separate order of dismi¢salthese
consolidated cases and the clerk shall close CoA.1813887.

SO ORDERED.

/s/Richard G. Stearns__
United States District Judge
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