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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JENNA ZINGG
Plaintiff,
V.

THOMAS GROBLEWSKI and Civil Action No.15-cv-10771ADB

MASSACHUSETTS PARTNERSHIP FOR
CORRECTIONAL HEALTHCARE

Defendart.

Lo B I R R B . S R

MEMORANDUM AND ORDER

BURROUGHS, D.J.

This case concerns the medical treatment of Pladénna Zingg, who was held pending
trial in the Massachusetts Correctional Instilteamingham(“MCIl—-Framingham”) for
approximately six monthsShehas suedefendants Thomas Groblewski and the Massachusetts
Partnership for Correctional HealthcardPCH") for common law negligence anthder 42
U.S.C. 8§ 1983, alleging that they acted with delibenadéference to her serious medical needs
in violation of trke Eighth and FourteentAmendmend by failing to adequately care for her
psaiasis and psoriatic arthritidDefendants now seek partial summary judgment on the 8§ 1983
claim For the reasons that folow, Defendants’ motiodliEOWED.

l. BACKGROUND
Because this is Defendants’ motion for summary etd, the Court must construe the

facts in the light most favorable to Plaintiff, dragviall reasonable inferences in her fa\eee
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Feeney v. Corr. Med. Servs., Ind64 F.3d 158, 161 (1st Cir. 2006)cadrdingly, the factual

summary that follows is culled from Plaintiffs statmh of facts (Pl. Facty [ECF No. 56]and
those portions oPlaintiffs response to Defendants’ fact®I(“Resp) [ECF No. 55}that
indicate the lack of a factuatlispute.Additional facts are reserved for later discussion.

A. Plaintiff's H istory with Psoriasis

Plaintiff wasa pretrial detaineédn MCI—-raminghamfrom March 12, 2013, to September
5, 2013. PI. Facts | 1. Before entering that faciity, she had aisiagy of severe psoriasis
dating back to 2003d.  2.Psoriasis is a chronic inflammatory conditon tbatises red, scaly
plagues to form on the 8k Id. 11 3—4. These plaques are oftéchy and painful.ld. ¥ 4.

Plaintiff had suffered fronmumerousforms of psoriasis that at times covered up to 30 percent of
herskin 1d.  6-7.She also had a history of joint pain and sweling, which was prplaaiblm
of psoriatic arthritis. Id. 1 £4.5.

There are at least two types of drugs used to trealapisortopical medications, which
are applied to the skin, and “systemic” medicatjo which are internal and target the immune
system.Seeid. 11 9, 11Prior to entering MGHramingham Plaintiff had tried various topical
treatments for her condition, includingne weaker drug, a vitamin D analog caled Dovpraaxi
one stronger druga steroid called clobetasold. § 9. These topical treatments failed to control
her psoriasisld. § 10.She had also tried a systengcug called methotrexate, but it caused her
severe gastrointestinal side effedi.  11.

Plaintiff responded well, heever, to a systemic drug called Humild. 12 19 Humira
works by suppressing the immune systéan.q| 13. Athough this increases a patient’s risk of
infection, with proper screening and monitoriklymira can be used safelid. While on

Humira, Plaintiffs psoriasis was walbntrolled and her skin was mostly clear of plaquesy



12, 19.Plaintiff's joint pain and sweling also subsided when she avaklumira. Id. § 15 19.
Plaintiff had been taking Humira continuously f@peoximately 10 months when she entered
MCIl-Framingham.Id. T 18.

B. Relationship Between MPCH, Dr. Groblewski, and Department of
Corrections

During Plaintiff's pretrial detention, two different contractors oversaw thelicad care
for prisoners housed Bepartment of Correction (“DOC”) facilitiesncluding MCH
Framingham SeePl. Resp. 1-25. Prior to July 1, 2013, UMass Correctional Healthcare
(“UMass”), which is not a party to this caseas the medical contractod. 1 2—3. As ofluly 1,
2013, Deéndant MPCHook over those duties, enterimgo a contract with DOC to provide all
medical and mental health services to those being mdiDIC facilities. Id. 1 4.

Defendant Groblewski is the statewide medical direftioMPCH and has held this
position since July 1, 201Rl. 1 6. Prior to this posttion, Dr. Groblewski was the statewide
medical director for UMasgd. Thus, at all times relevant to this case, Dr. Grabki was the
statewide medical director for the contractor inrglaof providing medical services to those
housed in DOC faciitiesSeeid.

C. Plaintiff's T reatment at MCl —Framingham

Plaintiff's first medical examination at MEFramingham occurred about nine days after
she enteredhe facility, on March 21, 2013. Pl. Fa§it0.During this exam, a nurse practitioner
noted Plaintiffs histoy of failed psoriasis treatmentnd that her conditon was “webntrolled
on Humira.” Id. It was also noted that Plaintiff was due for hert ndumira shot on March 26,
2013.1d.

On April 1, 2013, Patricia Casella, a physician’s assistanf”;Psubmitted a request to

refer Plaintiff to a rheumatologist at Lemuel Sinektt Hospitalfor the purpose of developing



plan of careto include treatment for her psoriaslsl.  21. On April 19, 2013hi request was
denied, althought is unclear on this record by whpmvith the recommendation that Plaintiff
continue with orsite medical treatment “using an existing formularyld. T 24; ECF No. 46,
Ex. 10 at 36.

PA Casella apgars to have been Plaintiff's primary point of eattwith prison medical
servicesduring her period of incarceratiodt a visit on April 25, 2013, PA Casella observed
small spots of psoriasis on both of Plaintiff's elbows and ntitedPlaintiff repord
experiencing elbow pain since being off Humira. PLt&&25. By this time, PA Casella had
received Plaintiff's medical records from her ragutlermatologistwhich documented
Plaintiff's history of failed psoriasis treatments dm positive respse to Humira.ld. 1 26,
74—76.PA Casellanonethelesswrote that her plan was to prescribe clobetasol aaprescription
shampoo.ld. T 27.

Meanwhile, between April and August 201Blaintiff submitted at least 15sick call
request” forms—or “sick slips—that describeé her worsening conditionid. 1122, 23, 30, 31,
32, 46, 48The first, submitted on April 10, 2013, notdélashat she was two weeks overdue for her
scheduled Humira shot and that her psoriasis haddsirbegurto return.Id. I 22.By early July
2013, she described plagued over” her body,covering her arms, armpits, thigs, hands, ears,

feet, vaginal area, buttocks, and other areas, sutht that to walk or showerd. T 31.

Ln this context, “formulary” refers to a list afedications that have bepre-approvedo
administer to patientsSeeFormulary MERRIAM-WEBSTERONLINE DICTIONARY (medical
definition), https/www. merriarwebster.com/dictionary/formulary (last accessed &aiper
21, 2017)See alsdECF No. 444] (UMass Correctional Health Plaque Psoriasis Protocol
(isting formulary and nonaformulary medicationy; [ECF No. 446] (The Commonwealth of
Massachusetts State Office of Pharmacy Services, @onacFaciities Drug Formulary2013)
(similar)).



PA Casella saw Plaintiff on July 12, 20b8ting the extensive presence of psoriatic
plaquesand joint pain Id. 1133-34. After this visit, PA Casella prescribégo medications,
Humira and Dovonex, neither of which was on thegdanmulary used by Defendant MPCHd.
1 35.In order to obtain approval faachof thesedrugs, PA Casella was required—tand did—
fll out nonformulary request formdd. Each formdescribed Plaintiff's history of moderate to
severe psoriasis, her lack of success on clobetasoltioa prior moths, her posttive response to
Humira before entering MEFramingham, and the severity of her toemrent condition.ld. 9
36-37.

As part of his jobDr. Groblevski reviewedvirtually all norformulary requestmade by
MPCH practitioners, including thgvo just describedld.  38-39. On July 15, 2013e
approved theequest forDovorex, but denied the one for Humirld. I 41.This was Dr.
Groblewski's first contact with Plaintiffs casAt this point Dr. Groblewski hadot examined
Plaintiff or reviewed her medical records, dmknew nothing about her other than what PA
Casella had included ithe nonformulary request formdd. fff 42-43, 69, 73.

Plaintiff's condition continued to worsefd. 1 45.By late July 2013, Plaintiffspsoriasis
had begun to interfere with her daily activitidd. I 49. She experienced pain when sitting,
walking, washing herself, and getting dres3dd{f 49, 50Plaintiff also began to exhibit
changes in behavior and mood. Id. { 51. She became depressed, bladsteaping, and
generally avoided othergd. 1 32, 52, 53, 56. On July 30, 2013, a corrections officer expressed
concern to a social worker internatbPlaintiff had become more irritable and sthin her cell.
1d. § 54.

On August 1, 2013, PA Casella submitted a referralesigor Plaintiff to see a

dermatologist at the outpatient clinic at Lemueht&ltk Hospital.ld. 1 55. MPCH approved the



request on August 6, 2013d. Plaintiff was treated at the clinic on August 9130at which time
psoriatic plaques covere8D percent of Plaintiff's bodyd. 1 58-59.She was diagnosed with
severe psoriasis and mid psoriatic arthrisglmitted as an inpatient, screened for risk of
infection, and given an intial dose of Humira on Augligt 20131d. ff 59-60.

Plaintiff was discharged and returned to MEXamingham the next day with a plan to
follow up with the rheumatology clinic fdurther evaluation, whickdid not occurld.  61-63.
She did however,receive a Humira shot at the prison on August 27, 2019%.64. By
September 3, 2013, Plaintiffad experienced significant improvement in her conditi@nd,on
September 5, 2018hewas released from MEFramingham.ld. 1 63—64.

D. Procedural History

Plaintiff commenced this case in March 2@ fled an Amended Complaint in
February 2016naming as Defendants Dr. Groblewski in his ol capacity and MPCH
[ECF Nas. 1, 22at 4. The Amended Complaint includes two counts agaiagh Befendants,
with Count One arisingunder 8§ 1982nd Count Two sounding in common law negligenfEeCF
No. 22 at 920]. The Amended Complaint seeks compensatory ankive damages, as well as
costs and attorney's fedsl. at 10-11.

In February 2016, thease was referretb a medical malpractice tribunal. [ECF No. 26].
Defendants represent that the case passed the ltriasiba both Defendants on September 28,
2016. [ECF No. 42 at 2Meanwhile, &ct discovery was completed in August 2016, and expert
discovery was completed in November 2016. [ECF Nos38542 at 2].

Defendantsthenmoved for partial summary judgmenn Count One[ECF No. 41].
Plaintiff opposed the motion in Janua2@17 [ECF No. 57], and Defendarfied a reply brief

[ECF No. 62] The motion is now ripe for adjudication.



Il. LEGAL STANDARDS

A. Summary Judgment

At summary judgment, the Court must view the factéhe light most favorable to the
nonmoving party andirawall reasonable farences in that party's favdreeney 464 F.3cdat
161.Summary judgment is appropriate if the record shthese is no genuinglispute of
material fact and the moving party is entitled to juelginas a matter of lavid. (citing Fed R.
Civ. P. 56(c)).A dispute is considered genuirfea reasonable jury, drawing favorable

inferences, could resolve it favor of the nommoving party.OcasieHernandez v. Fortai

Burset 777 F.3d 1, 4 (1st Cir. 2015) party succeeds in showing the lack of a genuinpuigis
of material fact when she affirmatively produces ewdethat negates an essential element of
the noAmoving partys claim, or, using evidentiary materials in theordgcdemonstrate that the
non-moving party wil be unable to carter burden of persuasion at trigd. at 4-5.

B. Constitutionally 1 nadequate Care

Count One Plaintiff's 8§ 1983 claim,alleges a violation of th&ighth Amendment, which

applies to the states through the Fourteeitiiendment seeTorraco v. Maloney 923 F.2d 231,

233 n.3 (1991)In this context, the Eighth Amendment protectsomkss from tieliberate

indifference to serious medical neédsgeney 464 F.3d at 161-62 (quotirgstelle v. Gamble

429 U.S. 97, 105-061976), meaninga violation arises when medical cagé'so inadeqate as
to shock the conscien€ejd. at 162 (quotingTorracqg 923 F.2cat 235).
To succeed osucha claim a plaintiff must satisfy both an objectignd subjective

inquiry.2 Perry v. Roy 782 F.3d 73, 78 (1st Cir. 201fs)uoting Leavitt v. Corr. Med. Servs645

2 Although described in two prongs, the First Circdls recognized that there is often analytical
and evidentiary overlap between the prorgeKosiek v. Spencer774 F.3d 63, 83 n.7 (1st
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F.3d 484, 497 (1st Cir. 2011))he objective prong requires prauffa sufficiently serious
medical needSeeid. The needmust be‘one that has been diagnosed by a physician as
mandating treatment, or one that is so obvious that avay person would easily recuwg the

necessity for a doct@’attention.” Kosiek v. Spencer774 F.3d 63, 82Lst Cir. 2014)en banc),

cert. denied 135 S. Ct. 2059 (2015) (quotin@audreault vMunicipality of Salem, Mass923

F.2d 203, 208 (1st Cir.1990)).

The subjective prong requires the plaintiff to show that pricials possessed a
sufficiently culpable state of mirdnamely deliberate indifference to the claimant’s heaith
safety. Perry 782 F.3d at 78.For purposes of this subjectiygrong, deliberate indifference
‘defines a narrow band of conduchd requires evidence that the faiun treatment was
purposeful.” Kosilek, 774 F.3d at 83 tation omitted). The obvious case wiube a denial of
needed medical treatment in order to punish that&imFeeney 464 F.3cat 162(quoting

Watson v. Catan984 F.2d 537, 540 (1st Cir.1993)jet delberate indifference may also reside

in “wanton” or “reckless” actionsalthough recklessness is to be understoodt‘in the tort law
sense but in the appreciably stricter crimilaa¥ sense, requiring actual knowledge of inghag
harm, easiy preventable.[d.

Under thisformulation an ‘inadvertent faiure to provide adequate medicak’cdoes
not give rise to a constitutional violation becaiiseannot be said to constituteari unnecessary
and wanton infliction of painor to be repugnah to the conscience of mankind.Estele 429
U.S.at 105-06 Similarly, “an officials faiure to alleviate a significant risk that Hesld have

perceived but did not, whie no cause for commendat@amnot undefSupreme Court case law]

Cir. 2014) (en banc)xert. deniedl35 S. Ct. 2059 (2015) (deanrg how adequacy of care is
germane both to objective need for surgery and tgedledeliberate indifference to that need).
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be condemned as the infliction of punishmérarmer v. Brenngn511 U.S. 825, 838 (1994).

Thus swbstandard treatment, “even to the point of malp@ct is not enoughto show arkighth

Amendment violation Feeney 464 F.3dat 162(quoting Layne v. Vinzant 657 F.2d 468, 474

(1st Cir.1981). This is becausthe Constitution toes not impose upgurison administrators a
duty to provide care &t is ideal, or of the prisoner'choosing. Kosiek, 774 F.3d at 82.
Accordingly, when thetreatmentsimply reflecs a disagreement on the appriate course of
treatment, wch a dispute may present a coldeablaim of negligence, butil fall short of

alleging a constitutional violationd. See alsdSires v. Bermgn834 F.2d 9, 13 (1st Cir. 1987

(“Where the dispute concerns not the absence of helphebahoice of a certain course of
treatment, or evidences mere disagreement with coedideedical judgmentfthe Court]will
not second guess the doctors.”).
[I. ANALYSIS

Defendantsdo not disputethat Plaintiff, at all times relevant to this cabaga serious
medical condition that satisfies the objective prong ofritpairy. [ECF No. 42 at 14]. Instead,
they argue that the undisputed facts show their actions atinge Plaintiff do not riseotthe level
of delberate indifferengeunder the subjective prongsrequired to make out a constitutional
claim. 1d. They also argue that Dr. Groblewski is entitled to qudlfiemmunity. Id. at 18.
Because the Court agrees with Defendants’ frst anmgunitedoes not reach the second.

A. Constitutionally Inadequate Care—Dr. Groblewski

As discussed, Dr. Groblewski denied the requesHfomira and treated Plaintiff instead
with a different nofformulary medication until her inpatient admission August9, 2013,

which resulted in Humira being restarted on August2D13. The issue is thus whether Dr.



Groblewski acted with deliberate indifference whendecided to initially try a second topical
drug that Plaintiff's medical records showed had prely been ineffective.

Dr. Groblewskiargues that he provided Plaintiff with adequate médiege such that she
cannot satisfy the subjective prong of test Id. at 14.Plaintiffs arguments in response fall into
essentially three categories: (1) becauseas obvious that the continued use of topical
medications would be ineffectivim treating Plaintiffs condition, Dr. Groblewskislecision to
prescribe Dovonex amounted to providing “no treatment at alF/®o. 57 at 45]; (2) Dr.
Groblewski showedlelberate indifferenceby failing to obtain more information about Plaintiff
before denying Humiraid. at 5-8; and (3) Dr. Groblewski's proffered reasons for denying
Humira are not credibleand a reasonable fadthder could infer that henade this desion for
financial reasonsd. at 8-14.

“A stateof-mind issue such as the existence of delberatffereiice usually presents a
jury questiori. Torracq 923 F.2d at 234However, where thie is no evidence of treatmesb
inadequate as to shock thensoence, let alone thahydefciency was intentionabr evidence
of acts or omissionso dangerous (in respect to health or safety) thafemdbnt knowledge of
a large risk can be inferredummary judgment is appropriateld. (ctations and internal
quotation marks omitted).

In this caseevenconstruing the facts in the light most favorable tanEfh and making
all reasonable inferences in her favor, the reeaydid not permit a reasonable fdioter to
conclude that DrGroblewskis treatment of Plaintiff was so inadatg as tdshock the
consciencg id., or that heffknew] of and disregard[ed] an excessive risk to iemaealth or
safety,” Farmer511 U.S. at 83Dr. Groblewskidid provide treatment by prescribingoi@®nex.

Thus, although he did not initially approve Humitae did prescribeacourse oftreatmentthat

10



was consistent witla recommendation by PA Casella and watison protocol.SeePl. Resp. at
4-5 (undisputed that treatment protocol “has two steps for topéatinents before the two steps
for systemic medicatiotis “The courts have consistently refused to create itbistal claims
out of disagreements between prisoners amtdod® abouthe proper course of a prisorger’
medical treatmerit Watson 984 F.2dat 540.Further, the record is devoid efidence that Dr.
Groblewski chose this course of treatment knowing of, or aursdgi disregarding, reexcessive
risk toPlaintiffs health Whie there was a risk that the treatment would wartk, Dr.
Groblewskis decision to try a differertteatmentfirst (even one that, unbeknownst to him, had
faled to aleviate Plaintiffs symptoms in the pagoes not rise to theviel of a constitutional
violation, particularly when Plaintiff was treategth Humira onceit became evident thahe
Dovonex was not workingWithout some indication that Dr. Groblewski actuallgetw the
Dovonex treatment would fail or subjectively bedid it was very likely to fail Plaintiff cannot
succeed in showing thae acted with delberate indifferenc&eeFarmer 511 U.S. at 837, 839.

Plaintiff claims “t was obvious” that clobetasol wasmore potent topical medication
than Dovonex, and therefore Dr. Groblewski's chdadreat Plaintiff with a lowepotency
medication after a highgyotency one had proven unsuccessfias, in the words of Plaintiff's
expert, akin tdshooting a pistol aan armored car after a missited failed.” [ECF No. 57 at 5];
Pl. Facts 1 43, 77Even assuming this to be true, howevbg recordstil fails to demonstrate
delberate indifferenceor two related reasons.

First, with regard t®r. Groblevskis subjective state of mind, there is nothing in the
record b support an inference thiie decision to try Dovonex wagended to harm Plaintiff, or
that he wantorty orrecklesty ignored a known risk of Plaintiff's healthparticularly when this

course otreatment waboth recommended by PA Casella @oasistent with the prison

11



protocolrequiring a patient tory andfail two topical treatments befoy/stemic drugs are
considered SeePl. Resp. at 4-RlIso, it is undisputed that Humira suppresses a patient’'s
immune system, thereby makitbe patientmore susceptible to infection®l. Facts T 13PI.
Resp. at #8. Plaintiff acknowledges that Humira is “not prescribedtligh [ECF No. 57 at 6].
In apublic prisonsetting, Dr. Groblewskis decisionto delay prescribing a drug with an
increased risk of infectioor a short period of time (less than a month) to deter whether a
lessdrastic remedywvould sufice cannot reasonably be interpreted as evinciridelioerate

intent to harm” or “wanton disregard” for a prisonehisalth seeBattista v. Clarke 645 F.3d

449, 453 (1st Cir. 2011)at least not without additional facts to support saictonclusion

Second, even assumings Plaintiff urgesthat Dovonex wasunlikely to relieve
Plaintiff's symptoms, Plaintiff has not produced any evidence that Dr. Groblewski intended for
Dovonex tosupplant, rather than supplemeRiantiff's clobetasol treatment.nlfact, the record
supports the opposite conclusiethat thetwo drugs werantendedto be used togetheEeePl.
Resp. at 4650.Plaintiff does not contend, nor is there evidencehtavs thatDr. Groblewski's
chosen treatmenta combition of Dovonex and clobetasajould be weaker or less effective
than a stralgf clobetasol treatmenfccordingly, the impending harm,”Watson 984 F.2dat
540 facing Plaintiff in the wake of Dr. Groblewskiseatmentdecision was far fronthe
foregone conclusion that Plaintiff makes it out to be

Once it became evident, aftepproximately three weeks, that thembmation of
clobetasol and Dovorewas not working, Plaintifiwvastreated at the Lemuel Shattuck Hospital
clinic where on August 112013,shereceived a dose of Humira. Pl. Fac§s3B,60.She later
receival a secondHumira shot aithe prison on August 27, 201ortly prior to her releaséd. I

64.Again, heseundisputedevents, following in sequence from Dr. Groblewskigial decision

12



to prescribe Dovonex rather than Humidemonstrate‘not the absencef help, but the choicefo
a certain course of treatméniSires 834 F.2cdat 13 Although a reasonable fafitder could

fault Dr. Groblewski for the delay in getting Pldihtireated with Humira the delayunder the
circumstances of this cadees not rise to the level of a constitutional violatiSeeEstelle 429
U.S.at 106 (“Medical malpractice does not become a constitutivaddtion merely because the

victim is a prisonef); DesRosiers v. Morar949 F.2d 15, 20 (1st Cir. 1991) (‘[AJlaim of

inadequate medical treatment which refiects no more d@hdisagreement with prison officials
about what constitutes appropriate medical care dokestate a cognizable claim under the

Eighth Amendment); Miranda v. Munoz 770 F.2d 255, 259 (€ir. 1985)({W] here a

prisoner has received some medical attention andidpatel is over the adequacy of the
treatment, federal courts are generally reluctarsecond guess medical judgments and to
constitutionalize claims kich sound in state todw[.]” (citations and iernal quotation marks
omitted)).

This reluctance to find a constitutional violation wherg@risoner has receiveatlequate
although arguably not idealpedicaltreatment finds ample support in tbase lawof this circuit.

For instance,in RuizRosa v. Rullan 485 F.3d 150, 151, 156ast Cir. 2007)after a prisoner

died of septicemia while in custody, the plaintiff @neted an expert who opined that the
prisoner vas given ineffective antibiotics, that dos#ghe antbiotics which were prescribed
were missed, that the staff failed to keep adegueigical records, and that the staff failed to
respond wheffthe prisoner’s]conditon worsened Yet, the First Circuit found that record
insufficient to survivesummary judgment on the issue of delberate indifiee because there
was no evidence that the treating docteas aware that the antbiotic he prescribed was

ineffective and would pose a substantial risk @frh#o [the prisoner].”1d. at 156

13



Similarly, in Feeney 464 F.3d at 162he First Circuit affrmeda grant of summary
judgment for defendants whemison medical officials delayed, for about 22 monthviding
the plaintiff with orthopedic footwear that had yoeisly been prescribed kim. The plaintiff's
claim fell short of an Eighth Amendment violatiom part because, during that-g&®nth span,
he was examined Iseveralmedical professionals and received other treatmientsis
symptoms. Id. While the record may have ‘“reflected quggudgment on the part of some
defendants,” it did not rise to the level of delite indifference in the constitutional sensk.at
163. Additionally, in Torracqg 923 F.2d at 233-34, deliberate indifference claim failed where
the plaintiffs son committed suicide in prison after prison @ffisineglectedto provide the son
with psychiatric care or take precautionary meassteh as placing him in a “suicide cellhe
casedid not survive summary judgmerain the § 1983 clainfathoughit “very well’ may have
presented a claim of negligencbgcause prison officials @vided individual counseling to the
inmate and were responsive when he expressed dareedgntal health attentiorid. at 235-36.

This case resembldRuizRosa FeeneyandTorracoin the sense that Plaintiff was not

denied treatment outright, but rather ywasvided one course of treatment ober preferred
course ofreatment—and even then, only for less than a mprtfer which timeher medication
was changed arlaer condition quickly improvedThose facts ar@sufficient to prove arkighth
Amendment violationbecause prison administrators are underduty“to provide care #t is
ideal, or of the prisones’ choosing. Kosiek, 774 F.3d at 82."e undisputed fas show a
conservative,but utimately successful, course of treatmeit.bottom, Dr. Groblewski did not
make d‘wanton’ decision[] to deny or delay cater act with “actual knowledge of immeling

harm, easiy preventable Watson 984 F.2dat540.

14



BecauseDr. Groblewski did not refuséo treat Platiff outright and because Plaintiff
receivedfollow-up treatment once it became clear that clobetasol amdrex together were not
working, this cases readily distinguishable from thosmsedn which the First Circuit has found
a colorable claim of deliberate indifference. For gdamin Perry 782 F.3d at 8Gsummary
judgment was inappropriate because affader could have determined thathough the
inmate alerted officials to his broken jathey conducted only cursory examinations of him and
withheld treatment, teling him to “sleep it offSimilarly, in Leavit, 645 F.3dat499,the record
would have permited a faébhder to conclude thaa physician’s assistardcted with deliberate
indifference when he failed to examine the viral loagport of an HIVVpositive inmate.In
contrast hereit is undisputed thabr. Groblewski did nobecame aware of Plaintiff's condition
until July 15, 2013at which pointhe prescribed an additional mediaf Dovonex Her
condition thenwas monitored up to and including her admission to the clinic amdst 11,
2013, at which point she received a Humira ,sfadbwed by theadministration of a second
Humira shot at MGHFramingham on August 27, 20Ihese undisputed facts surrounding Dr.
Groblewski's chosencourse of treatment foreclose a finding of the tgpécallous disregard in
the face of a pressing medical emergénoy“treatment so inadequate as to shock the
conscience or “deficiency [in treatnent that] was intentional” thag required to support a
finding of delberate indifferenceSires 834 F.2dat 13.

Even soPlaintiff assertghat Dr. Groblewski's decision to deny Humieanounted to
making no decision at all in thatvitas based on rote adherence to the MPCH formuathout
any examination of Bintiff or her medical records, and that this is enotaghstablish deliberate

indifference [ECF No. 57 at 5, 10]. For support, she primarily releslamson v. Wright412

F.3d 398, 406 (2d Cir. 2005)here the court notetttat ‘a jury could find that the defendants

15



acted with deliberate indifference by reflexivelglying on the medical soundnéss treatment
guidelines twhen they had been put on notice that the mediaglyropriate decision could be,
instead, to depdrfrom said guidelines.Two important factors distinguishthis case from
Johnsonand cases like:itthe time lineand the nature of the recommendation that Plaintiff
receive a particular course of treatmelnt Johnson the prisoner was deniedspecific Hepatitis
C treatment for about 18 month#é the face of the unanimous, express, and repeated
recommendations qflaintiff s treating physicians” thdie receive the withheld treatmerit. at
400-02, 406Here,less than a month elapsed between Dr. Groblewskiial imecision to deny
Humira in favor of a second topical medicati@md Plaintiffs first dose oHumira while in
custody. SeePl. Facts 1 41, 60. Further, there is no evidence of “unasimor‘repeated”
recommendations that Plaintiff receive Humranly the one recommendation, by PA Casela,
which wassubmitted at the same time l#&s recommendation tha®laintiff receive Dovonex.
Seeid. 1135-37.Nor is there any evidence that any other physi¢@a Dr. Groblewski that
they disagreedwith his decision. Thus, theMPCH professional who hathe most information
aboutPlaintiffs condition recommended two types of treatment. Dr. Groblewskther thn
approving bothchose theone that was less drastmdfit into the MPCHtreatment protocol for
Plaintiff's particular diseaseandhe avoidedgiving a drug in a prison setting that indisputably
would have put Plaintiff at a higher risk of infectioBeePl. Facts { 85; Pl. Resp. at 4-5, 7-8.
And ajain, althoughthe Humira recommendation was initially rejecteitiwas,after less than a
month on Dovonexulimately folowed Pl Factsf 60.See alsd®l. Resp. at 7475
(acknowledging that Dovonex was prescribed “pending Humira apfroval

Finally, Plaintiff argues that Dr. Gré@wskis stated reasons for denying Humira are not

credible, and instead the evidence supports teeeimte that hdenied Humira for financial
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reasons[ECF No. 57 at 8, 11-13The suggestion that Dr. Groblewski denied Humira fo
financial reasons is not reasonably inferable froene¥idence in the recordlifough a
reasonable fadinder could acceptthe basic propostidat Humira is more expensiveath
either clobetasol or Dovonegee Pl. Facts { 17here is no evidence that this cost differential
had any bearing on Dr. Groblewskis decision regardiow to treat Plaintiff. Furthett, is
undisputed that Plaintiff eceived two doses of Humira whie DOC astody,including one
shortly before she left DOC custody]. Facts 11 60, 64, and that MPCH and UMass approved
more than 70 new prescriptions for Humira or similar medicatifor persons in DOC custody
in 2013 alone, Pl Resp. at&-64. These facts belie the assertion that Humira sygemically
denied to save money

Even if a rational faefinder could concludehat the cost differential was a factorim.
Groblewskis decision to delay the Humira treatmanti the combination of Dovonex and
clobetasolproved unsuccessfuthat alone would not necessarily give rise to a claindeliberate

indifference. See, e.g.Morris v. Livingston 739 F.3d 740, 748 (5th Cir. 2014kgrt. denied 134

S. Ct. 2734 (2014)noting thatdelberate indifference standafdoes not guarantee prisoners the
right to be entirely free from the cost consideratiothat figure in the medieahre decisions

made by masnonrprisoners in our society’)Winslow v. Prison Health Serys406 F. Appx

671, 674 (3d Cir. 201X ronsideration of cost alone does not state a diaindeliberate
indifference becausepfisoners do not have a constitutional right tatlies medical care, free
of the cost constraints under which Jabding citzens receive treatment”Johnson v.

Doughty 433 F.3d 1001, 1013 (7th Cir. 20Q6)he cost of treatment alternatives is a factor in
determining what constitutes adatg; minimumlevel medical care[.]”).This is particularly true

where nothing in theecad permis an inferencethat costonsideratios overrode Dr.
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Groblewski's professional medical judgmei@eeBattista 645F.3d at 453noting that Supreme
Court's Eighth Amendment jurisprudencidvds] ample room for professional judgment,
constraints presented by the institutional settangy the need to give latitude to administrators
who have to make dificult tradeffs as to risks and resourcgsDesRosiers 949 F.2cat 19 (‘In
evaluating the quiey of medical care in an institutional settingputts must fairly weigh the
practical consaints facing prison officials.”).Nor would the fact that Dr. Groblewski considered
cost when choosing Plaintiff's treatment regimen,it® own, solve the defe@entified above-
that the record is devoid @vidence to support an inference that Dr. Groblewsiewkof or

ignored an obvious risk to Plaintiff's health inodsing the course of treatménSee e.q., Brady

v. Aldridge, 493 F. App’x 790, 791 (7tRir. 2012)(rejecting delberate indifference claim based
on allegation that prison dentist's choice of maait was motivated by cesavings rather than
professional judgment because plaintiff failed lwpbly allege that dentist recklessly or
intentonally harmed him)

For these reasons, summary judgment is appropriatefendants’ favor with respect to
the § 1983 claim against Dr. Groblewski.

B. Constitutionally Inadequate Care—MPCH

Given the above discussion of Dr. Groblewski's condthes$ record cannot support the
imposition of § 1983 liability against MPCHhe Court wil assumeor purposes of argument
that MPCH a private contractoigould be held liableunder8 1983 ora theory resembling
municipal liability—a questionnot expressly redved in the First CircuitseeLeavitt, 645 F.3d

at 504 n.30. Even so, “[w]here, as here, there is no constilitidolation by the employees of

3 With respect to Dr. Groblewski's other potential motivationiginfffs argument asks the
Court to makecredibility determinations, whiclis not permittedat summary judgmentSee
Anderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986).
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the municipality, there can be no liability predicated on mpaicipolicy or custom.’ld. at 504.
For the easons already discussdat, Groblewski did not violatePlaintiff's constitutional rights
and Plaintiff does not attempt to sh@constitutionalviolation by any other employee of
MPCH. Plaintiff offers no argument for imposing liability on MP@Hsenta finding of
wrongdoing by Dr. Groblewski.JeeECF No. 57 at 1-819]. Accordingly, Plaintiff's § 1983
claim against MPCH cannot survive Defendants’ mofior summary judgment.

C. Remaining negligence claim

Having granted summary judgment in Defendants’ rfawth respect to the § 1983
claim, only Plaintiffs common law negligence claimmains. The parties have not yet expressed
a position as to whether the Court should exemiggplemental jurisdiction owehis claim
pursuant tad28 U.S.C. § 1367.

A district court “may decline to exercise supplemerteisdiction” once it“has

dismissed all claims over which it has originalisgiction.” Eves v. LePage842 F.3d 133, 146

(1st Cir. 2016)quoting 28 U.S.C. 8 1367(c)(3) Among the factors relevant to this decision are
(1) whetherassuming jurisdiction might promote “judicial ecamg and “convenience,”and (2)
whether declining jurisdiction might promote “comity” or afford the fies a “suretfooted

readng of applicable law” from state courtsl. (quoting United Mine Workers of Am. v. Gibbs

383 U.S. 715, 726 (1966))he First Circuit has statetihat in the usual case in which all
federallaw claims are elminated before trial, the balanédactors from Gibbg wil point
toward declining to exercise jurisdiction over teenaining statdaw claims.” Id. (quoting

Rivera-Diaz v. Humana Ins. of P.R., Inc., 7B&8d 387, 392 (1st Cir. 201@lteration in

original)).
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Here, unlike in “the usual case,” the balance @ibbs factors tips in favor of the Court
exercising supplemental jurisdiction over Plaigiffemaining negligence claim. There can be
ittle doubt thatthis state law claim qualifies for supplemental jurisdin under 81367(a), as it
derives from the samedmmon nucleus of operative facGibbs, 383 U.Sat725,as the
§ 1983 claim. Further, #ce this caseriginated in March 2015, the parties have compldaed
and expert discovery to develop a robust factuabrobin this Court Finally, the remaining
negligence claimbased on the briefing so far, doesaympear tqpresent a novel or complex

issue of law thatvould favorresolution by a state court. S8avallaro v. UMass Memorial

Healthcare, In¢.678 F.3d 1, 91st Cir. 2012) (approving of district court exercising

supplemental jurisdiction when ‘fg claim arises from the same nucleus of factbeasest of
plaintiffs’ claims, the question is purely legal and, althopgithaps nael, it is by no means
complex). Accordingly, the aims of judicial economy and coreece to the parties are
furthered andcomity is not disserved, by the Court retainingsgliation over the negligence
claim.
V. CONCLUSION

Although the treatment given to Plaintiff may nat@been optimal, the record before
the Courtwould not permit a rational fadhder to determine that Defendants provided Rffint
with constitutionally inadequate caréherefore,the Court mustALLOW Defendants’ motion
for partial summary judgment [ECF No. 4The Court wil exercise supplemental jurisdiction

over the remaining negligence count of the AmenGednpaint.

SO ORDERED.

Dated: September 29017 /sl Alison D. Burroughs
ALLISON D. BURROUGHS
U.S. DISTRICT JUDGE
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