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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

KSA ELECTRONICS, INC.,

Plaintiff,
Civil Action No.
V. 15-10848DS
M/A -COM TECHNOLOGY
SOLUTIONS, INC.,

S e AN R e

Defendant

MEMORANDUM AND ORDER ON
DEFENDANT'S MOTION TO DISMISS

SAYLOR, J.

This is acontract dispute between an independent sales representataeracrdchip
manufacturer.Jurisdiction is based on diversity of citizenshilaintiff KSA Electronics has
brought suit against defendant M@em Teclmology Solutions for breaabf a written contract,
breach of an oral contra@nd various other claims undgate law.

M/A-Com Technology Solutiahas filed a motion to dismigs wholeor in part,six of
theeightcounts of the complaint. For the following reasons, the Court will grant in part and
deny in parthemotion to dismiss.

l. Background

A. Factual Background

KSA is a California corporation wita principal place of business in San Diego,
California. (Am. Compl. R It is an“independent sales representative, working on a straight

commission basis, on behalf of its principals, manufacturers such asqbi#; to create
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markets for and sales of the principals’ products, in return for compensation, biabgdon
sales made.(ld. 1 5).

M/A-Com Technology Solutions &sDelaware corporation withiprincipal place of
business in Lowell, Massachusettid. { 3). It “manufactures and sells microchips, and related
component parts and engineering services, for use in miscellaneous technologiestutr
1 6).

In June 2010KSA and M/A-Com entered into waritten Sales Representative Agreement
(“SRA"). Under the 8A, KSA agreed tact astheauthorized sales representatofévi/A-Com
in an exclusive territory that consisted of southern California, southern Nevada/&leco,
and Arizona. I@d. 1 11; RA Schedule A Pursuant to the written contrabt/A-Com “agreed
to compensate KSA with a sales commission for all sales activities by KSA within flosies
territory], at varying rates, depending on a number of factors stated writterj contract].”

(Am. Compl.§ 12). It is undisputed that theritten contractontained a choieef-law provision
that provided that the “Agreement, and each and every purchase and sale or other contrac
hereunder or pursuant hereto, shall be construed and theamgttisbilities of the parties
hereunder shalldbdetermined in accordance with the laws of the Commonwealth of
Massachusetts, U.S.A., without giving effect to the conflict of laws princip&sof.” (RA
15).

The complaint alleges that thétgas one mutually greedupon modification of [the
written contract] in or about June 2013, for new and sufficient consideration ass@e¢ke
commission percentage fBemec Broadband Wirelesshich was increased to 2% from the

0.75% called for by the contract.” (Am. CompiL2). M/A-Com contends that thveritten



contract was modified bgn amendment on May 30, 2013. (Def.’s Mem. Support Mot. Summ.
J. 4, 12Def.’s Request Judicial NoticH.

From June 2010 to June 20KEA acted asheauthorized sales representatofévi/A -
Com inthe assigneterritory. (Am. Compl. § 11).It “performed all terms, conditions,
covenants and promises required of it” by the contrddt.f(13). It “developed new business
opportunitiedor [M/A-Com’g products and capabilities, solicited and procured sales, and
maintained accounts, many which will produce future sales, on adomgbasis fofM/A -
Com].” (Id.). According to the complaint, KSA procured on behalMsA-Com known sales of
$1 million in 2010, $11 million in 2011, $11 million in 2012, $8 million in 2013, and an
unknown sum for 2014.1d. 1 8). However, in September 2013, K&#egedly became aware
thatM/A-Com had not been paying all commissions owed tddt.(14). KSA complained
about not being paid, and M/A-Com “began intentionally delaying and failing to gagifur
commissions to KSA for various sales to various customdtkarterritory.” (I1d.).

The complaint alleges that in June 2014, KSA'’s “services were purpotéeaiynated
by” M/A-Com. (d. Y 11). According to the complaint, “there are millions of dollars in further
sales of [M/ACom] products, of which [M/A-Com] failed to notify KSA, and for which [it] did
not pay any sales commissions to KSA, to which KSA is entitled . .1d." . After the
“purported termination,” M/A€om sent KSA &check in the approximate sum of $113,000 for
prior shortages on commission payments during the life of the written cont(att{’ 14). The
complaint alleges that M om terminated the contraatresponse to KSA’'s demand for
payment on unpaid commissionsd. ( 15). The terminatioallegedly occurreavhen KSA was
“on the cusp of . . . landing monumental future shiesed on [r]eference designs and design

wins for customers with [its] territory (Id.). Thecomplaint alleges that the termination was



retaliatory in violation of theamplied covenant of good faith and fair dealindd.). The
complaint alleges thddecause the terminatiomas in bad faithKSA is entitled to commissions
for future (postterminatior) sales that rest from its sales activities.Id. 1 17).

The complaint also alleges that the parties entered into an oral contract in De2@trdoer
“to have KSA render [M/ACom’s] marketing and sales services to prodNiREfor the
development of a custom IC module for its custor@eralcomm, In¢. (Id. § 21). It alleges that
the agreement warroborated and ratified in a February 11, 20dad-from Jack Kennedy
one ofM/A-Com’s principal officers. Id. 1 22). M/A-Comallegedly paid at least some sales
commissions under the oral agreemeind.).(

B. Procedural Background

OnOctober 1, 2014, KSA filed a complaint in this action in the Southern District of
California. On October 23, 2014, M/Bem moved to transfer the case to the District of
Massachusetts on the ground that the underlying contract contained a mafwdatoigelection
clause. On March 6, 2015, the court in California granted the motion to transfer venue becaus
“the parties entered into an enforceable foatection clause, there is no extraordinary public
interest in litigating the matter in California, and [d]efendant ha[d] prppeolved to transfer
venue . ...” (Order Granting Motion Transfer Venue, Docket No. 19).

On April 10, 2015, KSA filed an amended complaifihe amendedamplaint alleges
eightcounts (1) breach of written contract; (Bjeach of oral contract; (8)olation of
California Civil Code§ 1738.10, et seg(4) violation of Mass. Gen. Laws ch. 104 88 7®),
violation of Mass. Gen. Laws ch. 936) quantum meruit (or unjust enrichment); (7)
promissory estoppel; and (8) accountimg/A-Comhasmoved to dismiss, in part or whole,

Counts 1, 2, 3, 6, 7, and 8 of the amended complaint.



[l. Legal Standard

On a motion to dismiss, the Court “must amsuthe truth of all welplead[ed] facts and
give . . . plaintiff the benefit of all reasonable inferences therefrddoiz v. Bally Total Fitness
Holding Corp, 496 F.3d 1, 5 (1st Cir. 2007) (citilpgan v. Meninol75 F.3d 75, 77 (1st Cir.
1999)). Tosurvive a motion to dismiss, the complaint must state a claim that is plausible on its
face. Bell Atl. Corp. v. Twomb)\550 U.S. 544, 570 (2007). That is, “[flactual allegations must
be enough to raise a right to relief above the speculative levain.the assumption that all the
allegations in the complaint are true (even if doubtful in fadt).”at 555 (citations omitted).

“The plausibility standard is not akin to a ‘probability requirement,’ but it asks doe than a
sheer possibility that defendant has acted unlawfully&shcroft v. Igbal556 U.S. 662, 678
(2009) (quotingrwombly 550 U.S. at 556). Dismissal is appropriate if the facts as alleged do
not “possess enough heft to show that plaintiff is entitled to relléiiz Rivera vPfizer

Pharm., LLC 521 F.3d 76, 84 (1st Cir. 2008) (alterations omitted) (internal quotation marks
omitted).

1. Analysis

A. Claim Under California Civil Code

In Count 3, the amended complaafieges thathe services provided by KSA are subject
to the provisions of California Civil Code § 1738.20seq Pursuant to California Civil Code 8
1738.15, a “manufacturer, jobber, or distributor who willfully fails to enter into aenrgbntract
as required Y this chapter or willfuly fails to pay comnssions as provided in the written
contract shall be liable to the sales representative in a civil action for trebkentlages proved
at trial.” Count 4alleges a violatiolmf Mass. Gen. Laws ch. 104 8§88 7-9. Under Mass. Gen.

Laws ch. 104 § 9, a “principal who willfully or knowingly fails to comply with provisions



relating to the prompt payment of commissions set forth in section eight shall beditixe

sales representative in a civil action for the princgmbunt of the commissions owed and for an
additional sum up to three times the amount of commissions and for reasonable atfesgy’
and court costs.”

M/A-Com has moved to dismifise California statutory claires barred by the choieaf-
law provision in the contract, which requires the application of Massachusett3 theawvritten
contract provides that “[t]his [a]greement, and each and every purchase andosiaée oontract
hereunder or pursuant hereto, shall be construed and hite aigd liabilities of the parties
hereunder shall be determined, in accordance with the laws of the Commonwealth of
Massachusetts, U.S.A., without giving effect to the conflict of laws princip&sof.” (RA
15). In interpreting contracts with a choice-of-law provision, “Massachusettssavill uphold
the parties’ choice as long as the result is not contrary to public poltydas v. Morin 442
Mass. 544, 550 (2004) (quotigieranko v. Inforex, Inc5 Mass. App. Ct. 253, 260 (1977)).
Massachusetts courdpply the “twetiered analysis” of the Restatement (Second) of Conflict of
Laws§ 187 (1971) to determine

[1] whether the State chosen by the parties Hasubstantial relationshipo the

transaction and, [2] wheth&rapplicatian of the law of the chosen state would

be contrary to &undamentapolicy of a state . . which has a materially greater

interest than the chosen staé@d is the State whose law would apply. ‘in the

absence of an effective choice of law by the patties
Feeney v. Dell, Inc454 Mass. 192, 206 (2009) (quotidgdas 442 Mass. at 550

KSA does not contend that Massachusetts has no “substantial relationship” to the

transaction. Ratheit, appears t@ontendhatapplication of Massachusetts law would be

contrary to a fundamental policy of California, which has a materiedigtgr interesn this

matterthan Massachusett§irst, it is unclear how application of Massachusetts law woeld b



“contrary to a fundamental policy” of California. Both Massachusetts ancb@adifhave
statuteghat protect sales representativédthough the California statutequirestreble
damages, the Masdausetts statute allowbut does not requirg)eble damages. Under the
circumstances, application of Massachusetts law would not appear to be “ctmtrary
fundamental policy” of California.

SecondKSA does not explain how California hasmadterially greater interésthan
Massachusetts this dispute. See Feengeyl54 Mass. at 206Defendant is a Massachusetts
company that has a written contract for the sale of its products in festievd stategnly oneof
which is California. Both Californiand Massachusettsve enacted statutésat kar waiver of
the statutory provisions protecting sales representatives. Pursuant toniza(timil Code §
1738.13(e), “[n]o contract shall contain any provision which waives any rights ds¢ablis
pursuant to this chapter. Any such waiver is deemed contrary to public policy and Wodkt
Mass. Gen. Laws ci04 § 9, “[n]o provision of sections seven to nine may be waived, whether
by express waiver or by an attempt to make a contract or agreement subject ts tife law
another jurisdiction. A waiver of any provision of sections seven to nine shall be \did.”
waiver provisions in the two states suggest that both states have strong int&eespiplication
of their respective lasv

KSA citesReicher v. Berkshire Life Ins Co. of Al®60 F.3d 1 (1st Cir. 2004) in support
of its position. In Reicher 360 F.3d at 6, the First Circuit held that under Massachusetts choice
of law rules, the law of Maryland applied to an insurance disddtet6. The courexplained
thatin contrast to Massachusetts |aMarylandlaw “expressly states that health insurance
policies delivered in Maryland, including disability insurance, may not be abwgréhe law of

any state other than Marylandld. As a resultthe First Circuit upheld dismissal tife



plaintiffs Massachusettstatelaw claim. Id. at 67. TheReichercase is readily distingshable
from the present case because itridtlinvolve a contr@tual choce-of-law provision.

KSA alsocitesHowting-Robinson Assoc’s, Inc. v. Bryan Custom Plashigd-. Supp. 2d
610 (E.D. Mich. 1999 In Howting-Robinsonthe Eastern District of Michigameld thata
requirement in thdlichigan Sales Representatives Atat commissions must Ipaid prompty
upon termination of contrégapplied to a commission dispute even thotighcontract
contained an Ohio choice-of-law provisioldl. at613. The Howting-Robinsorase is also
readily distinguishable. First, the court determined that Ohio did not have a “substanti
relationship” to the transactiondd. There is no question that Massachusetts has a substantial
relationsip to this dispute, and indeed KSA does not argue otherwise. Second, the court
determined that Ohio law did not contain the protection or provision thitidieganlaw
embodied. As a result, the court determined that application of Ohio law would cause a
“substantial erosion of the quality of protection that the [Michigan law] wotleraise
provide.” Id. Such a “substantial erosion” is not present hehereMassachusetts provides a
similar, if not precisely identicalprotection to the one provided @alifornia. As noted, the only
difference between the protections is that California law mandates treble danthges an
Massachusetts law makes them opion

Accordingly,M/A-Com’s moton to dismiss will be granteak toCount 3 KSA’s claim
underCaliforniaCivil Code 8§ 1738.10gt seq.

B. Other Claims

M/A-Com hasalsomoved to dismiss, in whole or in part, Counts 1, 2, 6, 7, and 8. Count
1 alleges breach of the written contraCount 2alleges breach of an oral contract. With respect

to Count 1 M/A-Comcontends that it should be dismissed to the extent that it seeks



commissions for future servicbgcause the written contract unambiguously bars recovery of
compensation for future sales. As to Couri¥i2y-Com contends thatral contracts are barred
by the express terms of the contract. The counts as pleaded appear to statgolawhich
relief can be granted, and defendant’s contentions appear to retisal fuestions that are more
suitable for resolutioon a full factual record Therefore, the motion to dismiss will be denied
with respect taCounts 1 and 2.

Counts 6 and @llege alternative theories quantum meruit and promissory estoppel.
Pursuant to Fed. R. Civ. P. 8(d)(2), a “party may set out 2 or more statements of@ claim
defense alternatively or hypothetically, either in a single count or seefanin separate ones. |If
aparty makes alternative statements, the pleading is sufficient if any orenofdisufficient.”
Fed. R. Civ. P. 8(d)(3) permits a party to “state as many separate clalefemmses as it has,
regardless of consistencyM/A-Comcontends that “a written contract governing the parties’
relations requires dismissal of these claim@®eéfs.” Mem. Support Mot. Dismiss 17The
complaint properly pleads quantum meruit and promissory estoppel in the altermatittes a
counts as pleaded appear to state claims upon which relief gaartbed Again, he
contentions raised by defendant in its motion to disapg®ar to raiseattual questionthat are
more suitable for resolutioon a full record Therefore, the motion to dismiss will be denied

with respect t@Counts 6 and 7.

! Thereare substantial questions as to the meriGafnt 1to the extent that it seeks compensation for
future sales pursuant to the implied covenant of good faittiendealing. Theamended complaint alleges that
defendant’sermination wa wrongful because it was retaliatory. As a result, it alleges that theationbreached
theimplied covenant of good faith and fair dealingnder Massachusetts law, a covenant of good #aithfair
dealing is implied ineery contract. UNO Restarants, Inc. v. Boston Kenmore Realty Co#tl Mass. 376, 385
(2004). The covenant provides that “neither party shall do anything/ithaive the effect of destroying or
injuring the rights of the other party to receive the fruits of the aotitr Anthony’s Pier Four, Inc. v. HBC
Associates411 Mass. 451, 4712. The implied covenant may nboweverpe invoked to create rights and duties
not contemplated by the provisions of the contract or the contractualmeldioUNO Restaurant441 Massat
385-86; AccuSoft Corp. v. Paj@37 F.3d 31, 45 (1&ir. 2001). Defendant contends that the contract specifically
contemplated w@nination by either party on 6fays notice for “any reasoh. However,the issue cannot be
resolved on a motion to digss, and must await development of a factual record.

9



It appearghat Count &lleges a accounting pursuant to the written contract and oral
agreementM/A-Com contends that Count 8 should be dismissed betaergeare no
allegations that the parties werediffiduciary relationship Count 8 does not appear to present
any unique claims. Rather, it appears to seek a remedy that the complaintisibegdable
pursuant to the written contract and oral agreem€&héerefore Count 8will be reado allegea
remedy instead of a separataim, and the motion to dismiss will be denied.

V. Conclusion
For the foregoing reasornd/A-Com's motion to dismiss is GRANTED as to Count

Three andis otherwise DENIED.

So Ordered.

/s E. Dennis Saylor

F. Dennis Saylor IV
Dated:July17, 2015 United States District Judge
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