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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JOHN DOE,

Plaintiff,
Civil Action No.
V. 15-1155FDS

BRANDEIS UNIVERSITY ,

N N N N N

Defendant.

)

MEMORANDUM AND ORDER ON
DEFENDANT’'S MOTION TO DISMISS

SAYLOR, J.

This isa civil actionarisingout of an investigation conducted by a university into alleged
sexual misconduct. Jurisdiction is based on diversity of citizenship.

Plaintiff “John Doe” was an undergraduate student at defendant Brandeis UynivEmsit
nearly two years, he and another male Brandeis student, “J.C.,” were engagethantic and
sexual relationship. After they broke up, J.C. alleged that John had engaged in sexual
misconduct during the relationship. The university conducted an investigation and cdnclude
that John was guilty of sexual misconduct and, among other things, made such a notation in his
permanent educational record.

John has brought suit against Brandeis, asserting causes of action for (1) breach of
contract; (2) breach of the implied covenant of good faith and fair dealingstt¥)pel and
reliance; (4) negligence; (5) defamation; (6) invasion of privacy; (7) intedtinfliction of
emotional distress; and (8) negligent infliction of emotional distress.

Brandeis has moved to dismiss all of the claims againbbitthe following reasonshe
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motion to dismiss will be granted in part and denied in part.
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Introduction

This matter arises fromBrandeis Wiversity disciplinary proceedinggainst plaintiff
“John Doe” concerning alleged sexual miscondddte lawsuit is at greliminary stage At this
point of the proceeding, the issue for the Court is not whether John actually engagetbrmany
of sexual misconduct; indeed, the Court is in no position to madie a factuadletermination.
The Court is simply deciding wtreerJohn’sclaimsagainst Brandeiare sufficiently plausible to
survive a motion to dismiss. However, the parties appear to agree on a widefr@ogs
including the nature of the procedures employed by Brandeis, the manner irBrdndeis
reachedts decision, and at least the basic parameters of theorehip between John and J.C.,
his former boyfriend

John Doe and J.C. entered Brandeis University as freshmen in the fall of 2011. Both
were then approximately 18 years old. In September, they began to have sakiioakreBy
October, they considered each other boyfriends, and for the next 21 riin@ythngere in a
romantic and sexual relationship. Their friends believed that they were “hapgy”
“comfortable” together.

In the summer of 2013, between their sophomore and junior years, J.C. broke up with
John. The two remained friends for about four months, but over tinne¢leionship began to
deteriorate. At some point, J.C. began to abuse alcohol. He also attended two sessions of
university-sponsored “sexual assault training,” which began (in his words) toeching
“thinking” about his relationship with John.

Eventually, in January 2014—two years and four months after they began dating—J.C.
filed a complaint of sexual assault aga John with Brandeis. That complaint was two

sentences long. In its entirety, it read as follows:



Starting in the month of September, 2011, the Alleged violator of Policy [John]

had numerous inappropriate, nonconsensual sexual interactions withhese T

interactions continued to occur until around May 2013.

Like most universities, Brandeis has a process for addressing claimgerfitst
misconduct. In 2011, when J.C. and John began at Brandeis, that process involved a variety of
steps, including a hearing before a panel of students and administrators torgevenather the
misconduct occurred and to recommend a sanction to the university. Among other things, th
process involved what Brandeis termed a student’s “rights to fairness,” sthuh reght tccall
witnesses anthe right toquestion one’s accuser.

After 2011, however, Brandeis changed its procedures for cases involving allegéd sexua
misconduct. It retained its normal processes, including the “rights to fairfeedsandling
mattes such as student theft, vandalism, physical violence, hazing, and academic dishamesty. A
to sexual misconduct cases, however, Brandeis removaaesy of protections for accused
students.

By 2014, Brandeis’s policy in sexual misconduct cases hathated a hearing of any
kind. Instead, it had instituted a procedure under which a “Special Examinerppaatad to

conduct an investigation and decide the “responsibility” of the accused. That prosedure

essentially a secret and inquisitoriabgess. Among other things, under the new procedure,

o the accused was not entitled to know the details of the charges;

. the accused was not entitled to see the evidence;

. the accused was not entitled to counsel;

. the accused was not entitled to confront anndgexaminetheaccuser;

o the accused was not entitled to cregamine any other witnesses;

) the Special Examiner prepared a detailed report, which the accused was not



permitted to see until the entire process had concluded; and

o the Special Examiner’s dswn as to the “responsibility” (that is, guilt) of the
accused was essentially final, with limited appellate revi@mong other things,
the decision could not be overturned on the ground that it was incorrect, unfair,
arbitrary, or unsupported by the éence.

The filing of the complaint by J.C. triggered a “Special Examiner” processaatiBis.

As John eventually learned, J.C. had made twelve sets of allegations against higpediag
Examiner found John “responsible” for four of the twelve claims. None involved clairapef r
or other violent sexual assault, or anything like it. Instead, John was found to havitedmm
sexual misconduct in the following ways:

First, at the very beginning of their relationship, John placed J.C.’s hand on John’s
(clothed) groin while they were watching a movie in a dormitory room. J.C. now contehds tha
the sexual contact was unwanted. John denies that the contact was non-consensual, and contends
that it was simply the first step in their sexual relationship. @grather things, he notes that the
two of them had sexual relations for the first time the very next day, and thabtmgued to
have such relations for most of the next two years. He also contends that J.@rafterw
recounted the episode in a humorous manner to friends, although the university would not accept
his evidence of that fact.

Second, John and J.C. frequently slept together in the same bed during their hgbations
According to J.C., John would occasionally wake him up by kissing hing@ndtimes
persisted when J.C. wanted to go back to sleep.

Third, during the relationship, the two used a communal bathroom in the dormitory,

including a communal shower. According to J.C., John would look at his private areas when



they were showering together.

Fourth, in May 2013, after they had been dating for about a year and a half, J.C. and John
visited J.C.’s father’s house in North Adams, Massachusetts. During the trippdténds that
John attempted to perform oral sex on him when he did not want it. The two got in a fight, and
John wound up leaving the bed and lying on the floor. The two then made up, and J.C.
apologized to John.

The Special Examiner concluded, based on those incidents, that John had engaged in
sexual misconduct, sexual harassment, and invasion of privacy in violation of Branaes pol
She also concluded that he had committed “violence” against J.C., based on a definition of
“sexual violence” that encompassed virtually any form of unwanted sexualyacéniiong
other things, the Special Examiner based her findings on the following assumptions:

o that the long delay in reporting the alleged misconduct, and the failure to make

any contemporaneous complaint, had no bearing at all on J.C.’s credibility;

. that the existence of a 2fionth-long relationship was irrelevant to any of the
issues in the case, including the issue of consent;

. that John’s kissing of J.C. while he was asleep constituted sexual misconduct,
because a person who is sleeping is incapacitated and therefore not capable of
giving express consent; and

. that J.C.’s abuse of alcohol after the relationship ended bolstered his credibility,
on the ground that victims of sexual assault may abuse substances as a
consequence of the assault.

As a result of the Special Examiner Process, John received a “Disciplinamyng/ar

from the university. That sanction, among other things, carries with it a permaneioinnaa



the student’s educational record; according to the complaint, John’s recioi@revier state that

he comnitted “serious sexual transgressions,” without any explanation of the aohdalct

involved. In the words of the complaint, John has been “effectively labeled” as attpred

sexual offender,” which is a “lifetime liability” for admission to graduatieo®| or obtaining
employment. (Am. Compl. {1 24-25). The complaint also alleges that Brandeis did not keep the
process confidential, and that J.C. and other students have referred to John as an”‘atidhek
“rapist” in social media postings and in comments to national and local media.

Again, at this point of the proceeding, the Court is not decidimgther John actually
engaged in any form of sexual misconduct. tBetparties agree on many of the critifeaits,
including the process Brandeis usedesolve the matter and the contents of the Special
Examiner’'s Report. Andven the agreedpon facts are sufficient to raise serious and
substantial concerns as to whether John was treated fairly.

Brandeis, of course, is not a governmental entity, or even a public univetsgyot
bound by the requirements of the Sixth Amendment, such as an accused’s right to beliaforme
the nature of the charges, the right to counsel, or the right to confront anéxaosse one’s
accuser. Its proceedingag not a criminal prosecution; the university had no power to
incarcerate John or deprive him of his property. And it is not generally the rolefetléral
courts to tell a private university how to conduct its affairs.

Nonetheless, Brandeis’s authgrio discipline its students is not entirely without limits.
Although the relationship between the university and its students is essaurdhyctual, the
university’s disciplinary actions matsobe reviewed by the courts determine whether it
provided “basic fairness” tthe student. While that concept is not well-defined, and no doubt

varies with the magnitude of the interests at stake, it is nonetheless clear thaterstymust

10



provide its students with some minimum level of fair play.

When considering the issues presented in this, daseampossible to ignore entirely the
full context in whichtheyarose. In recent years, universities across the United States have
adopted procedural and substantive policies intended to make it easier for victimsabf se
assault to make and prove their claims and for the schools to adopt punitive measures in
response That process has been substantially spurred by the @ffiGavil Rights of the
Department of Education, which issueetiDear Colleague” lettdn 2011 demanding that
universities do so or face a loss of federal fundiBgeRusslynn Ali,Office for Civil Rights,

U.S. Dep't of Educ., Dear Colleague Letter: Sexual Violence (Apr. 4, 2011),
http://www2.ed.gov/about/offices/list/ocr/lets/colleagu01104.pd{(“Dear Colleague

Letter”). Thegoal of reducing sexual assault, and providing appropriate discipline for oender
is certainly laudable. Whether the eliminatidrbasic procedural protections—and the
substantially increasedsk that innocent students will be punishad-a-fair price to achieve that
goal is another question altogether.

Because the changes to the process were impelled in large part by the federal
government, the issues presented here are not entirely unique, and not confined to a single
campus.SeeDoe v. Brown Uniy.2016 WL 715794, at *1 (D.R.l. Feb. 22, 2015 cobE.

Gersen & Jeannie Sukhe Sex Bureaucrac$04 Cal. L. Rev. (forthcoming) at 15-16. For
example, in July 2014, Harvard University adopted a new university-wide policy orl sexua
harassment and sexual violence that appears to have substantial similaritid3r amdess
policy at issue hereSeeRethink Harvard’s Sexual Harassment PaliBpston Globe (Oct. 15,
2014), https://www.bostonglobe.com/opinion/2014/10/14/rethiskrardsexualharassment

policy/HFDDiZN7nU2UwuUuWMngbM/story.html. In response, 28 members of the Harvard

11



Law School faculty issued a statement voicing their “strong objections” to thg.pllic
Among other things, the statement concluded that “Harvard has adopted procedieeslfog
cases of alleged sexual misconduct which lack the most basic elements o$ faithelsie
process, are overwhelmingly stacked against the accused, and are in no way Bguite 1X
law or regulation.”ld. It called upon Harvard to “begin the challenging project of carefully
thinking through what substantive and procedural rules would best balance the cosydex is
involved in addressing sexual conduct and misconduct in oamemity.” 1d.
The goal must not be simply to go as far as possible in the direction of preventing
anything that some might characterize as sexual harassment. The goal must
instead be to fully address sexual harassment while at the same time protecting

students against unfair and inappropriate discipline, honoring individual
relationship autonomy, and maintaining the values of academic freedom.

Like Harvard, Brandeis appears to have substantially impaired, if not eiedjremn
accused studentigght to a fair and impartial process. And it is not enough simply to say that
such changes asppropriate because victims of sexual assault have not always achieved justice
in the past. Wether someone is a “victim” is a conclusion to be reached ahthef a fair
process, not an assumption to be made at the beginning. Each case must be decided on its own
merits, according to its own factdf a college student is to be marked for life as a sexual
predator, it is reasonable to requinat he be providedfair opportunity to defend himself and
an impartial arbiter to make that decision.

Put simply a fair determination of the facts requires a fair process, not tilted to favor a
particular outcome, and a fair and neutral-faader, not predisposkto reach a particular
conclusion. The principal question for the Court is whether the complaint plausiblsatte

Brandeis denied John the “basic fairness” to which he was entitled. For the rsst<Sonth
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below, the Court concludes that it does.

[l. Factual Background

The facts are set forth alegied in the amended complaint and in documents submitted
as exibits to the amended complaint. In additidre Court has also taken certain fdobsn
documents submitted whose authenticity is not disputed and trerdral to plaintiff's claim
See Watterson v. Page87 F.2d 1, 3 (1Cir. 1993) (explaining that documents whose
authenticity is “not disputed by the parties” and “documents sufficierféyresl to in the
complaint,” among other categories, may be considered on a motion to dismiss).

A. The Relationship between John and J.C.

Brandeis University is a private university located in Waltham, Massathugem.
Compl. § 37). Itis named for Louis D. Brandeis, a former Associatedo$ the United States
Supreme Court and one of the most distinguished judges in the history of the United (Stees
id.).

Plaintiff “John Doe” and “J.C.” met in August 2011 on the first day of orientation before
their freshman year at Brandei@d. 11 2, 43).At the time, John was 17 years old; J.C. was 18.
(Id. 1 43).

The complaint alleges thdbhn was “unsure of his sexual orientation, and had never

engaged in sexual activity with another mand.)( J.C. was “opdg gay and sexually

1 On a motion to dismiss, the court may properly take into account foes tf documents outside the
complaint without conventig the motion into one for summary judgment: (1) documents of undisputedtaityien
(2) documents that are official public records; (3) documents that are cergfaintiff's claim; and (4) documents
that are sufficiently referred to in the complail¥atterson 987 F.2d at 3see also Romani v. Shearson Lehman
Hutton, 929 F.2d 875, 879 n.3 (1st Cir. 1991) (considering secudffesing documents submitted by defendants
with motion to dismiss for claim of securities frauBjdge v. Penthouse IhtLtd., 840 F.2d 1012, 10145 (1st
Cir. 1988) (considering allegedly libelous article submitted by defegadeith motion to dismiss)Here, the parties
have submitted a variety of undisputed documents that are central tdffdailaims and specifically referred to in
the complaint, including, among other things, the principal Brandeisgmht issue and the Special Examiner’s
Report.
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experienced John was neither.ld.). The two quicklybecame “closériends”; J.C. “knew that
John was attracted to him, and they began to flirt with each otHdr. 44).

John and J.(hegan having sexual relations in mid-September 2081 Y 45-47.

“In October 2011, Johitame out of the closetb his parents, and he and J&uealed tdaheir
Brandeis friends that they webpeyfriends.” (d. Y 46).

Fora period of 21 months, between September 2011 and July 2013, John avelduc.
an“intimate, sexually active, and .exclusivedating relationship.” I¢. 1 47). The period in
guestion, in substance, included tresitirefreshman and sophomore years.

During that entire timeJ.C. never complained to John, their frienldsir relativesany
Brandeis administratogny member o€ampus policegr any member ahe law enforcement
community about John’s conductd.(11 1051). Specifically, J.C. never complained that John
had performed any sexual act without his consedjnvaced his privacy, hadgexually
harased him,or had causetdim physical harm.(ld.).

In July 2013, J.C. broke up with Johnd. (f 55). J.Cdid so because li¢elt they had
losta connectiohand because “John was not strong-willed enough’wanted a “more
forceful” partner who would “stand up to him moreld.}.

After the relationship ended, the two remained cordial for a period of about four months
(Id. 1 56). They had dinner with friends, worked together on campus projects, andgexcchan
friendly email messages.ld)).

Near the end of 2013, however, their friendship deterioratdd{%7). John was “put

off because J.C. . . . had started drinking alcohol to excess, which John perceived asdaypocrit

14



given J.C.’s insistence during the [r]elationship that John not drink alcohdl):? (

B. The Accusation @jainst John

In January 2014, J.C. “observiihta gay male student seemed to be attractedbm.”

(Id. 1 58). J.Cwas also attracted to the studearid John believed that J.C. was jealous of his
interest in the other manld( 1958, 127). On January 13, 2014, J.C. sent the student a
Facebookfriend request which the studendleclined (Id. 1 58).

The next day, January 14, 2014—more than six months after their relationship ended, and
approximately 28 monthefter their first sexual contaet].C. accused John for the first time of
sexual misconduct.Id. 1 59). He did so by filingaformal complaint, called &sommunity
standardseport (“ CSR)), with Brandeis. $eed.).

That CSR, ints entirety statedas follows: “Starting in the month of September 2011,
the Alleged Violator of Policy [John] had numerous inappropriate, nonconsensual sexual
interactions with me. These interactions continued to occur until around May 20d.3.” (

According to the complaint,;jothe same day the report was filed, Brandeis’s Dean of
Students, Jamele Adantepk “punitive action” against John “without giving [him] an
opportunity to explain his side of the storyld.(Y 60). Adams banned John from his residence,
classespaid campus job, community advisor position, and “high-ranking stielecited
position on a University Board,” andéquesteretim in a campus facility. (Id.). Adams did
so based only on the twerstence allegatiooontained in J.C.’s report. He had “no knowledge
of any facts underlying the allegation, and “had no information remotely suggesting John was a

danger to J.C. or the Brandeis communityld.)(

2 According to the Special Examiner's Report, during this period J.C. wadetwo sessions of “sexual
assaultraining,” which began, in his words, to change his “thinking” aboutdtéionship with John. (Def. Mem.
Ex. B, Special Examiner’'s Report at 13).
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Two days later, on January 16, 2014, Brandeis notified John that J.C.’s accusations raised
six potential violations of Brandeis’s “Rights and Responsibilities” booKBtsexual
misconductf2) taking sexial advantage of incapacitatiq3) lack of consent to sexual activity;
(4) sexual harassmen(§) causing physical harm to another; g6§linvasion of privacy. I¢l.
1 61). Brandis did not further elaborate or “inform John of any of the alleged act®othatd
those claims (Id.). Brandeisalso notifiedJohn that his case would be handled thratsghew
“Special Examiner’s Process(Id. 1 62).

C. Changes to theHandbooks

When John entered Brandeis as a freshman in August 2011, the university’s method of
handling claims of student misconduct was throaginocess callethe Student Conduct
Hearng Process.That process was set forthdatail inthe2011-12 edition ofthe“Rights and
Responsibilities'Handbook (the “2011-12 Handbook™), which functions as Brandeis’s student
handbook. (Am. CompEx. A, 2011-12 Handbook §§ 18.092%8 John acknowledges that he
agreed to be bound by the rules and regulations contained in the 2011-12 Haaslhook
condition of his enrollment. (Am. Comglt §169.

As set forth below, the process set forth in the Handbmro&laims of sexual meonduct
changed each year that John was at Brandeis. It appears that many of thewbenges
implemented as a result afDear Colleague” letter issued April 2011 by the United States
Department of Education, Office for Civil Rights, that purpdtb interpret Title IX of the

Education Amendments of 1972, 20 U.S.C. 88 1&i8eq. and its implementing regulations, 34

3 For ease of reference, the Court will refer to each edition of the “Rights apdriRésilities” booklet
simply as the Brandeis student handbook for that academic year.
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C.F.R. Part 106SeeDear Colleague Lettér.

According to the complaint,dzause thalleged incidents occurred during the 2011-12
and 201213 academic years, tipeocedures set forth in those Handbooks should have been used
in the course of the investigation. (Am. Compl. 1 69). Inst@eahdeis appliethe 2013-14
Handbook to govern the procedures to be used in the Special Examiner Process, ostensibly
because J.C. filed the charges in the 2D4 &cademic year(ld.).

Because the central claim of the complaint is for breach of contract, and because the
student handbooks comprising the contract changed eaclaybstgiled examinatn of each
handbook is warranted.

D. The Process under the 20112 Handbook

Both John and J.@ntered Brandeias freshmen in the fall of 2011. In the 2011-12
Handbook, a student accused of serious misconduct was given the right, among other things, to
be informed of the charges against hindetait

In cases wherfghe University]decides that there is evidence of a violation that
warrants referral tthe conduct system the accused student will be contacted to
schedule a preliminary meeting witie appopriate administrator. . . This
meeting will serve to inform the studenttb&details of the charges and educate
the student about the conduct system. The student will haegploetunity to

ask guestions and make stateme#titer this preliminary meeting the student
will receive written charges.

(2011-12 Handbook § 19.%
Under the 2011-2 Handbooka student accused of misconduct had a righedaest a

hearingbefore aStudent Conduct Boardld( 8 19.1). The Student Conduct Board consisted of

4 Brandeis does not, however, defend its procedures or conduct on the grouheythegre required by
federal law Indeed, Brandeis refers to Title 1X only in passing, and only merttien&pril 2011 “Dear Colleague
Letter” in a footnote. (Def. Mem. 25 n.6).

5 In addition, if the matir proceeded to a hearing, theversity’s hearing administrator had to “be
available prior to the hearing at the request of the accused student to privication regarding the lalged
violation . . . .” (201112 Student Handbodk 196).
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two students and two faculty members for academic violations, and three students and one
faculty member for all ¢ter violations. Id. § 20.3.

Both the accused and the accuser were required to be present at the hiehign$9.9).
The accusg and the accuser had “the right to view and question all evidence and reports
presented” during the hearingd.(§8 19.11). They also both had the right “to question all
witnesses appearing” at the hearingl.)(

Unless “coexisting criminal charges/ere pending against the accused, neither party was
permitted “to employ professional legal counsel or other persons from outsideitieesidy
community to present the case before the Board or to advise the student during tige’ h@gdrin
§ 19.8). Both parties were, however, permitted to bring “an advisor of his or her fthoice
the University community to provide passive assistance during the heaidg.

At the hearing, the chairperson was requiregdive a “statement of thetudent’s ights to
fairnessunder this process.”ld. § 23). Among the*rightsto fairness provided to the accused
wereas follows:

1. To bring one adviser of the accused/accuser’s choice from the University
community to provide passive assistance during the hearing (the adviser may
not serve as a witness)

2. To present witnesses on their own behalf

3. To question witnesses appearing against them

4. To submit verbal arguments

5. To remain silent and not testify against themselves. The accused/accuser

should remember that if they remain silent, the Board is compelled to hear the
case and render a decision based upon the evidence presented.

(1d.).

Boththe accuseand the accuseukd the right to re-question each other afterother
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witnesses hatestified. (Id.). Board membersverealsopermitted toquestion the parties and all
witnesses.(Id.).

A footnote to the 2011-12 version of the Handbook stated as follows:

Hearing procedures may differ in cases involving allegations of sexual

misconduct, sexual harassment orusgxdiscrimination in accordance with

Title 1X.

(Id. 8 23.0 at 30 n.1). The Handboak dot, however, indicate how those procedures might
“differ.” Among other things, the footnote does not indicate that the accused would not be
entitled to know the specific charges against him, to see and hear the evidence, foond @od
crossexamine his accuser.

At the conclusion of the hearing, the Board was required to orakef three choices: to
makea finding of “not responsible”; to make a finding eéSponsible,’with a recommendation
of a sanction; or to continue the case “to obtain additional information or for further
consideration.” 1. § 19.13).

The 2011-12 Handbodkirtherprovidedthat “[ijn cases where the accused student
denies responsibility, the burden of proof shall rest upon the accul®rg 10.12). The
accusefvas required to prove his or her allegations by “clear and convireeildignce.” (Seed.

§ 19.13. However, dnote” to the Handbook provided as follows: “In hearings that involve
allegations of sexual misconduct, sexual harassment or sex discrimination tandaedsof
evaluationshall be preponderance of the evidence, instead of clear and@ng\eridence.”
(Id. 8§ 19.13.

Thehearing administrator of tH&tudent Conduct Boargias required tprepare a
Hearing Report summarizing tleeidence and its decisionld(§ 19.14).

The 2011-12 Handbook also provided &orappeal by the accusadd(in sexual
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misconduct cases onliy the accuser.Id. 8 19.16). Written appeals were considered by a
University Appeals Board JAB”) consisting of three voting members (one student and two
faculty) and a tenurethculty chairperson.iq. 88 20.7-8). The UAB had the authority to

uphold the original finding, find the accused not responsdrlecrease or decrease the

sanction (Id. 8 19.16). No sanctions would take effect “until approved or modified by the Dean
of StudentLife (or designee) or the Director of Student Rights and Community Standards.”
(Id.). Appeds, howeverwere limted to certain narrow issuedd.).

E. The Processunder the 2012-13 Handbook

Beginning in 2012-13, the universitgplacedhe Hearing Process some circumstances
with a Special Examiner Proces¢Am. Compl. 1 68). It did so, however, ofdy allegations
involving sexual misconduct aliscrimination(including sexual harassment and sex
discrimination) (Id.; Am. Compl. Ex. B, 2012-13 Student Handbook § 22| other matters
involving alleged studemhisconduct remairgk subject to the Hearing Procegkl. § 19.

The2012-13Special Examiner Process differédm the Hearing Process significanfly.

It did not provide fora “hearing” in any sense of the worbhstead the university would appoint

a Special Examinewho would investigate the claims and make a recommendation to the Dean
of Student Life. he accused wagven an opportunity to meet (separately) with $ipecial
Examiner during the investigati@nd to submit his own evidence, ds providedittle elsein
terms of procedural protection.

There was no requiremeintthe 2012-13 Handbook that the accused be informed of the

“details of the charges.”Compare2011-12 Handbook § 19.1)nsteadafter receipt of a

5 For the sake of simplicity, only a summary of some of the more sigmifat@nges is provided as to the
201213 Handbook.
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complaint—titled a Community Standard®eport (CSR’)—the Special Examinevould “meet
in-person with the Acuser” andgimply “request” that the accuser “compose in writing a
thorough statement of the allegation(s) if the contents of the initial report depnesent a full
account” of the eants giving rise to the report. (2012-13 Handbook § 22f&uch a statement
were provided, it would eventually be shown to the accused, although not until after tleglaccus
had prepared a response to the allegatidids). (

There wasio requirementiiat copies of any “substantiating materials” submitted by the
accuser, or the names of any witnesseshiog/n orprovided to the accused at any tintéhe
Special Examinechose which, if any, witnesses to interview; what questions to ask of everyone
interviewed; and what informatignf any,the accused receigt@luring the processThe accused
was no longer informed of his or her “rights to fairnesskie &ccused liano right to confronor
crossexaminethe accuser, no right to call withesses, and no right to confront orectassne
the accuser’s withesse$he accused had no right to review all of the evidence. Be@pecial
Examiner was required tgse the “preponderance of the evidence” standard, rather than the
“clear and convincing evidence” standdfid, evaluating the responsibility of the AccusedId. (
§ 22.6 at 36).

The Dearof Student Lie, rather than the Special Examiner, rendénedinal decision
(Id. at 39). The Deamighteither find that the accused wasponsible, and impose
accompanying disciplinary sanctions, or that the accwseaahot responsible.ld.). And the
accusets right of appeal remained highly circumscribe&e¢ id).

F. The Processunder the 2013-14 Handbook

As noted, the procedures set forth in the 20434andbookvereused to resolve John’s

matter The 2013-14 Handbook retamithe Special Examiner Process for sexual misconduct
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cases, but with significant revisions to the process as it was originatlyilakd in the 2012-13
Handbook, and with eveewer protections for the accusethe revisedspecial Examiner
Process consistlof seven “phases”: Statements, Hartding, Discussion, Responsibility
Findings, Deliberations, Outcome Notification, and Appeal. (Am. CobwIC, 2013-14
Handbook § 22.at 4347).

Among other changes, the Special Examiner would no longer “request” that the accuser
provide a “thorough statement” or “full account” of the charges; instead, under the new
procedures, an administrator would merely “suggest” that awstatement be submittedd. at
43). Furthermore, the requirement that the accused would be sing\sach statemenvas
eliminated. Under the new process, the Special Examiner was made the sole-destksinas
to “respondbility” (that is, guilf). The “outcome” (that is, the penalty) would be recommended
by a special panel of three university administratergh the final decision to be made by an
administrator.Appeals wee still narrowly circumscribed; furthermore, under the new process,
no students were permitted to sit on the appeals board.

Because Brandeis employed the procedures in the 2013-14 Handbook to resolve the
allegations against John, the Court will examine those procedures in soihe deta

1. The Statements Phase

Thefirst phase oftie 2013-14Special Examiner Process whg“Statements Phase,” in
which the school wouldollect statements and information from boté #tcuser and the
accused.(ld. § 22.6at 4344). After receipt of a CSR, the Director of the Department of Student
Rights and Community Standardset the Special Examinerwould “meetin-persorwith the
accuser (ld.). Instead of “request[ingthat the accusécompose in writing a thorough

statement of the allegati(®) if the contents of the initiakportdo not epresent a full account”
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of the events giving rise to the report, the 2013-14 Handbook stetetthe Directoshould
“suggest” that the accuser do séd.), “In addition to this statement, any other substantiating
materials, such asmail, text messges, photographs, records, names of withesses, names,
etcetera, should be submittdyy the accuserfo the Director. . . 7 (I1d.).

The Directorwould then contact the accused bynail and inform him that a CSR has
been filed against him.ld.). TheDirectorwould not, however, provide a copy of the CSR to
the accusedWithin two business days, the accused would have an opportutntgéd in
person” with the Director. The Director wouthow” the accused the CSR and “suggest” that
he or she “compose in writing a thorough response to the allegations” and submit documents and
names of witnesses for consideration by the Special Examiner in the iatiestig{d.). The
accused at that point wasrmitted to submit “any other substantiating malgrsuch as eaalil,
text messages, photographs, records, names of withesses, names, e(tedera.”

There washo requirement that the accuser actupityvide a “thorough statement” or
“full account” of the alleged offense€ven assuming that the accuser provisiech astatement
or accaunt to the universitythe accusetiad no right to see it. Indeed, the accused was required
to provide his or her own detailed response without an opportunity to see or know the details of
the accusatianTherewaslikewise no requirement that copies of any “substantiating materials”
submitted by the accusen, the names odnywitnessesbe provided to the accusatiany time

2. The Fact-Finding Phase

The FactFinding Phasenarkedtheinitial appearance of the SpakExaminer in the
process.The Special Examiner alomevestigatel the allegations. 4. § 22.6at 44. Thatsame
personwasgivencompleteauthority to decidevhether the accused wassponsible” for the

alleged violations; in other words, the Spé&igaminerwas simultaneouslihe investigatqrthe
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prosecutorand thgudge who determineguilt.”

The Special Examiner wasquired to conduct interviews with thecuser and the
accusedseparately and iperson’ (Id. § 22.6at 45.8 The Special Examinaouldinterview
witnesses identified by the parties, “as well as those identified by the Speamiriex” (Id.).
The Special Examinerould also consider documents and other physical evideltt®. Those
documents and physical evidence “aheel by the Special Examiner to be of matanglortance
to theDeliberatiors Phasgwould] be logged and shared equally with the parties to ensure the
opportunity for response.”ld.).

Again, theSpecial Examiner chose which, if amyitnesses to interew; what questions
to ask ofanyone interviewed; and whatformation the accused reced/during the pocess.

The accused lino rightor opportunity to confront his accuser,to crossexamine the accuser
in any way. The accused likewisedhao right or opportunity to confront orossexamine the
witnesgsagainsthim. And the accused lsbno right to examine or obtain copiesmfness
statementsroany* substantiatingnaterials’

There was no right to counsel under the 20434andbook. As before the 2013-14

Handbook instruetd the Special Examineto use thé'preponderance of the eviderictandard

" Furthermoreand as noted belowhe ability of the accused to appeal or overturn that decision remained
highly circumscribed.

8 During the interviews with the accuser and the accused, the Special Examin@rive joinedat all
timesby an Observer, whose role is passive, with the exaepfiproviding supplemental description of details
regarding procedures and University services.” (20483andbook § 22.6 at 45). In addition, the accuser and the
accused were “entitled (though not required) to be joined by their A¢ifigore has beeselected.” I¢l.).
Advisorscouldbe any current member of the Brandeis community, including studeruftyfaadministrators, and
staff. (Id. § 19.6.d).

91n the 201112 and 20123 Handbooks, there was no right to counsel, even to provide adriess
crimind charges were pending. (2612 Handbook § 19.8; 2013 Handbool§ 19.8). The 20134 Handbook
continued that policy in cases not involving sexual miscond@t1314 Handbool§ 19.6.d). The section
concerning the Special Examiner'oBess did naspecificallyaddress the issuboth parties, however, appear to
agree that there was no right to counsel under that process
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“in evaluating the rgponsibility of the Accused.”Id. 8 22.0 at 43).

After completing the investigation, the Special Examuas required tprepare a
Report. [d. § 22.6at 45. The Special ExaminerBeport would “summarize[] undisputed and
disputed facts [and]jffer[] conclusions abouhe credibility of testimony (Id.). The Special
Examineralsomade*a finding about whether the Accusedresponsible for any or all charges.”
(Id.). The Reportvassubmitted to the Senior Student Affairs Officer or his or her designee (the
“*SSAQO”) “in support of the Responsibility Findings and/or Deliberations Phase @irocess.”
(Id. 8 22.6 at 42).

A copy of that Repontvasnot provided to the accused at any point in the investigation,
even to permit the accused to prepare an appeal

3. The Discussion Phase

Under the 2013-14 Handbook, the SSAO “confldjtthe Discussion Phase
conversations with the parties and communicatijdjngs to the parties made by the Special
Examiner.” (d. 8§ 22.6 at 43).

During the Discussion Phase, the accuser and the aceeseprovided separate
opportunities to meet with tHf&SAO"to hear and respond to the findsnmade by the Special
Examiner” and “to offer rebuttal or new information to {B&AO0] based on the findings.”ld_

§ 22.6at 45. The accuser and the accused, in separate meetioglsl “listen to the ESAOs]
summary of findings and engage in dialeigh the [SSAQ about these findings.”Id. § 22.6 at
46). Each party hahtwo business days within which to provide “new, pertinent information or
names of witnesses for th8$AOs] consideration.” Ig.). If after the meetings and after
submission of new information or witness nantke SSAOsought ‘additional factfinding,” the

SSAOwould request th&pecial Examiner “to make any and all necessary inquirigg.).
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4. The Responsibility Findings Phase

In the Responsibility Findings Phaskthe acasedwasfound “not responsible the
SSAOwould contact the parties; if he w&sund “responsible,the processvould move to the
Deliberations Phase(ld.).

5. The Deliberations Phase

In theDeliberations Phasa panel of three University administrators or faculty members,
appointed by th&SAQ would ‘receive the Special Examiner’s report and make
recommendations as to the outcome(s) for the Accugédl. 8 22.6 at 46).

The panel will consult the Special Examiner’s report and will be entitled to

interview the Special Examiner. The panel will not interview the parties,

witnesses, or other experts or individuals. Upon voting, the panel will
communicate its recommendations about the outcome(s) for the Accused to the

[SSAQ.

(Id.). Again, the three-person panel could review the Report, but the accused coditdenot.
SSAOwould then “render the final decision as to any outcomds..). (However, he Special
Examiner’s verdict was finathere wasothing in the policghatpermitiedeither the panedr

the SSAO to reverse or modify a finding that the accusesfresponsible.”

6. The Outcome Notification Phase

In the Outcome Notification Phase, tA8 AOwould communicate the final decision to
the accused and the accus@d.). Any sanction wouldakeeffect immediately, regardless of
any appeal(ld.).

7. The Appeal Phase

In the AppeaPhase, bththe accused and the accuser weritled to appeal the final
decision by the pan&h theSpecial Examiner's Procéss theUAB. (Id.). (As notedthe panel

actually male no “final decision” of any kind, but only a recommendation to the SSAO.) Unlike
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in the 2012-13 incarnation of the Handbookhlmnormalappeal proces®r nonsexual
misconduct casesnly faculty members, and not students, cealive as UAB members
appeals of Special Examiner matte(tl.).

As before—andlespitethe consolidation of the powers of investigation, prosecution, and
adjudication in the Special Examinethe accused’s righaf appeal was narrowly limited.
Appeals could not be based upon “dissatisfaction with an imposed sanction,” but “based only on
specific evidence, presentedvmiting” of claims of“fraud,” “denial of rights under this
proces,” “procedural errqgf or “the claim of new evidence not previouslyailable, which
would have materially affected the decisiorfld. 8§ 22.6 at 46-4)/

There was no right of appeal on the grounds that there was insufficient evidence to
sustain the findings; that the Special Examiner was misiakém any factual is®;that the
Special Examineacted arbitrarily or capriciouslgr that the Special Examiner was biased.
Moreover, the accused was expected to prdmarappeal without access to the Report on which
the finding of responsibility was based.

Regardlessfahe UAB’s conclusions, the SSAO retadththediscretion‘to amend or
uphold theoriginal final decisiori. (Id. § 22.6 at 4Y.

8. Access to Records

The 2013-14 Handbook states that “[dJocuments generated from the Special Examiner’s
Process will be retainquursuant to the rules in Sections 17.4, 19.5, 19.6d.). Section 19.5
states that[a] record of theAdministrative Action, compris[ingdf a summary of the evidence
presented and decision rendered, shall be made by the administrator”; thatrenegerds shall
be maintained for seven years; and that “[aJccess to such records is gdwetihedniversity

Records Policy (see sections 17.4 and [)9.6(ld. 8 19.5. Section 19.6is similar to section
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19.5, excepthat it applies to a “Written &aring Report which is not prepared during the
Special Examiner’s Process (because no hearing takes pllatey.19.6.).
Section 17.4, in turn, provided as follows:

The Federal Family Educational Rights and Privacy Act of IBERPA) gives

each erplled student at Brandeis certain rights, including access to the student’s
educational records, the right to request amendment of those records where the
student believes a record is inaccurate or misleading, and the right to add a
statemenpresentingtie student’s view if the records are not amended.

detailed statement of thigghts and responsibilities of a student under the Act, the
location of all records pertaining to a student, and the procedures for requesting
access are contained in the Braadniversity Records PolicyThe policy is
available from the University Registrar and at:
www.brandeis.edu/registrar/bulletin/EducRecordsPolicy.html.

(Id. 8 17.4). The records poliand FERPA statthat students may have access to their
educationalecords within 45 days after making a request. (Am. Compl. 1 154).

G. Sexual Misconduct Polices under the 201314 Handbook

TheBrandeis Student Handbo®kor2011-12, 2012-13, and 2013-44t forth a series of
“standards” applicable to Brandeis studems set forth below, the Special Examiner applied
the substantive policies (but not the procedures) for the academic year in whilbgee a
misconduct occurred. RE policies relevant to this matter are the followimdnich remained the
same each year except as noted.

1. Physical Harm (8 2.1.d)

Section 2.1.d provided‘The University will not tolerate any behavior that. physically
harms or is considered unwanted physical contact (ssxam@ples:hitting, pushing, or physical

altercations/violencef any kind)? (2013-14 Handbook § 2.1.¢°

10The 201213 Handbook added the phrase “or is considered unwanted physical contact.*132012
Handbook 8.1.d)
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2. Invasion of Personal Privacy (8§ 2.1.e)

Section 2.1.e addressed invasion of privatyhe University will not tolerate any
behavior that . . . invades personal privacy . . Id. § 2.1.e)!*

3. Sexual Migconduct (88 3.1, 3.2, 3.3)

The policies concerning sexual misconduct werecipally set forth in Sections 3.1
through 3.3:

3.1. Students are prohibited from engaging in sexual miscon8egtal contact
that occurs without the explicit consent of each person involved may be
considered sexual miscondu€onsent must be clearly and affirmatively
communicated, mutual, noncoercive, and given free of force or threat of force.
person who is physically or mentally incapacitated by drugs, alcohol, or other
circumstances is not capable of giving consétysical or mental incapacity
means the lack of ability to appreciate the fact that the situation is sexuat, and
the inability to rationally and reasonably appreciate the nature and extkat of t
situaton. ...

3.2. .. [T]aking advantage of someone’s incapacitation or intoxication for the
purpose of engaging in sexual activity is considered sexual misconduct.

3.3. Consent or lack of consent may be communicated verbally or through
actions butfia refusal to engage in sexual activity is communicated at any time
then the activity must cease immediatellack of consent may also be inferred

from the use of force, threat, physical intimidation, or advantage gained by the
Accuser’s mental or physitincapacity or impairment of which tecused was
aware or should have been awaReior sexual activity or an existing
acquaintanceship, friendship, or other relationship that has been sexual in nature
does not constitute consent for the continuatiorenewal of sexual activity.

(d. 88 3.1, 3.2, 3.3).

4. Sexual Harassment (8§ 7.2)

The 2013-14 Handbook prohibd sexual harassment, and provi@elist of examples,
including “[u]lnwelcome sexual conduct” and “pressure to engage in sexualyactiam implied

or explicit natur€. (Id. 8 7.2). The Handbook provided that such conduct is “regarded as

1 The 201213 Handbook added the phrase “or constitutes stalking of any tyge the 201314
Handbook addresses stalking in a separate subparagraph-1@6teihdbook 8.1.e; 201314 Handbook 8.1.h).
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harassmenwvhen the conduct has the purpose or effect of unreasonably interfering with a
person’s education or work performarmecreating an intimiating, hostile or offensive
environment in which to workstudy or live; or otherwise adversely affects a person’s
employment or educational opportunitiegld. § 7.J).

H. The Special Examinels Investigation

Brandeis hired an outside lawyterserve as the “Special Examihéar John’s case.

(Am. Compl. 1 90).The Special Examiner then began to interview witnesses and prepare a
report.

The complaint alleges that immediately after receiving notice of the chargestagm
on January 14, 2014, and for weeks thereafter, John repeatedly asledity officials to
inform him of thefactual bases fahe charges against himld({ 87). He had not been
provided with anything more than J.Cvaguelywordedaccusation.According to the
complaint, John “still had no idea what he was alleged to have done wrong during his nearly
two-year[r] elationship with J.C. (Id.). Theuniversity refused his requestdd.(f 88).

According to the complaint, within days of the filing of B8R, Brandeis’s General
Counsel told John that the Dean’s office had received “substantially more ititorires to
J.C.’s accusations.Id § 148). However,uting the “Statementshiiase” of the investigation, no
additional information was ever provided to Johial.)(

According to the complaint, it was not until February 2014, when John had his first
interview with the Special Examiner, that he began to learn of the factuateitegbehind the
charges. I¢l. 1 89). Even then, John was forced to speculate based on the particular questions
the Special Examiner asked him about certain incideids. The Special Examinejuestioned

John about John and J.C.’s use of the communal bathrooms, about “wake-up morning kisses,”
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and whether John had slept on the floor during a visit to J.C.’s father’s htais$938). Based
on those questions and others, John believeaénttinincidents must have been brought up
during J.C.’s two interviews with tH&pecial Examinein January and Februaryld({ 89).

Over the next three months, t8pecial Examineinterviewed John three more times, and
interviewed J.C. two more timesld({ 91). TheSpecial Examinealso interviewed two
Brandeis administrators, one of whom was identified by Jwympther witnesssidentified by
John; and four additional witnesses identified by J1@.). (According to the complaint, none of
the witnesses were actual eyewitnessemny of the alleged incidentsld {.'?

At no point was John allowed to question bhCotherwiseo confrat his accuserNor
was he allowed to confront any of the other witnessesnduct any kind of cross-examination.
Furthermore, John was never informed what J.C.’s witnessethéofpecial Examiner(ld.
19 94-95).

As set forth below,lite Special Eaminer ultimately concluded that John was responsible
for a variety of chargearising out offour separatencidents. Id.  99.

l. The Reading of the “Summary”

According to the complaint,isa Boes, Brandeis’s Dean of Academic Services, was
chosena act as Brandeis’s “final decision maker” in John’s cak®.f06). (Presumably, she
was the designee of the SSAO selected to conduct the Discussion Phase and gugrsubse
phase. According to the complaint, she wasosen because the Brandeis adstiator who
would have normally presided over thepess had recused himself; it further alleges that she
was inexperienced and “iirepared” for the role(ld. 1 97).

John met with Boes on April 24, 2014d.(196). At their meeting, Boerefusal togive

2The 201314 Handbook defines “witness” tnean “[a]ny person who was present during the alleged
incident(s) or who has direct knowledge of the incident.” (204 3{andbook § 22.6 at 42).
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John a copy of th8pecial Examiner’'s &oort. (d.  98). Instead, sheimplyreadalouda
summary thashe had prepared of the Special Examiner’s findingk.§06). John was
likewisenot given a copy of the summary.

According to the complaint, John was “stunned” by the reading of the sumnigry. (
1 30). On May 2, 2014, John responded to the summary by supplying additional facts, names of
witnesses, and a sworn affidavitd.(f 131). According to the complaint, Boes refused to dccep
at least some of that evidenc&eé d. § 110).

On May 12, 2014, Boes notified John that on the basis of her review of the Report and
John’s response to the summary, she concurred with the Special Examiner'sfordadt
charges. I¢l. 1 132). Boes accepted the findings unilaterally and without the recommendation of
any panel. I1¢. T 133.

J. The Three-Person Panel and the Sanction

After accepting the findings of the Special Examiner, Boes convened artbreber
panel to recommend a saioct. (d.  134). The panel did not consider therits of theSpecial
Examiner’s finding that John was responsible for the charges.

The panel either gave c@commendethatJohn receive a “disciplinary warning.'Sée
id. § 135)F® According to the complaint, the warning was “the lightest sanction possilde).” (
The complaint further alleges that “[t]hrough this sanction, the Panel membsaty slgnaled
that they did not agree with the findings or concluded that the conduct [at] issue warsoust s
and did not warrant the labels put on it by the Special Examinit.). (

The disciplinary warning required John to undergo sensitivity training. More

1B The complaint alleges that the Panel actually imposed the sanc@iee.idY 135). However, under the
201314 Handbook, the panel would only “make recommendations as to the outfctomé{e Accused,” and that
the “final decision” as to “any outcomes” would be rendered by an adraiois(here, Boes). (20184 Handbook
§ 22.6 at 46).
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importantly, it resulted in the addition of a notation in John’s permanent education stating,
that he was found responsible for sexual misconduct, lack of consent, taking advantage of
incapacitation, sexual harassment, physical harm, and invading personal pridagy136).

The notation did not provide any explanation for the conduct underlying the charges for which
John was found responsibldd.j.

When John received notice of the sanction, he again asked Brandeis for a copy of the
Special Examiner’s report for usehis appeal. I¢. § 138). He also asked for tBpecial
Examine’s witnessinterviewnotes. [d.). Once again, Boes refused, as did Brandeis’s General
Counsel, Chietegal Officer, and Senior Videresident of Students and Enrollmenrid. {| 140).

K. The Appeal

Johnappealedhe Special Examiner’s findings on grounds of procedural error, denial of
rights, and fraud. I¢. 1 141). On June 17, 2014, Boes informed John thatfidcalty members
had been selected to serve on the appeals board, and that “members of the [board] dochot intera
with either party or their advisors about the process or appeal materldisf'160). She also
assured John that the members of the board had been “vetted for potential conflittshaiiog
selected.” Id.). According to the complaingohn later learned that the chairthe appeals
board and J.C.’s advisor for tBg@ecial Examiner process had collaborated on a Brandeis
sponsored Subcommittee on Sexual Violence during the pendency of that priates4671).

On June 20, 2014, the appeals board rejected Japp&h (Id.  142).

L. The Special Examiner’'s Report

In July 2014—after Brandeis had denied his appeal and closed his-&sadeis finally
gave John a copy of the Special Examiner’s repddt.§(154). The Special Examiner’'s Report

is dated April 16, 2014.Def. Mem.Ex. B, Special Examiner’'s Reprtlt is 25 pages long,
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singlespaced, without exhibits.Id().

The Report analyzed twelve separate sets of claims made by J.C. againstdl@trx (
12). Six of those claimallegedly occurred durintpe “predating relationship,” and six
allegedly occurred during the relationship itselfl.)( The Special Examiner organized the
claims as follows:

A. August 2011 through Approximately October 18, 2011 (Pa&ng
Relationship)

Unwanted Touching Wle Walking
Pornography Incident

Text Messaging Incident
TheMovie Incident

Post-Movie Conduct

Decision to Begin Dating

OhrWONE

B. Dating Relationship

Bathroom Incidents

Post-Shower Conduct

Mandating that J.C. Sleep Naked
SexualConduct While Sleeping
Attempts to Have J.C. Perform Oral Sex
Performing Oral Sex on J.C.

ouhwnNE

(1d.). As set forth below, the Special Examiner found that the evidence was instftcid
that Johrwas thereforénot responsibléas toeight of thewelvealleged claims.

1. Allegations Not Sustained by Special Examiner

a. “Unwanted Touching While Walking”

J.C. alleged that Johotcasionally touched.C.“in a sexual manner” while they were
walking, such as bending over and forcing J.C. “to walk into his’b(itl. at 5, 18). None of
their friends had ever witnessed any such conduct, and John denied that it had occerred. Th
Special Examiner concluded that the evidence was “insufficient to indicatedbatititidents

occurred.” (d. at 18).
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b. “Pornography Incident”

J.C. alleged thatohnsometimes asked him if he wanted to watch pgraphyon his
laptop computer. I4. at 6, 22). If J.C. did not want to, John would sometimes move the laptop
so “it was in front of [hisface,” and].C. wouldthenprotest or threaten to leave the roord. (
at 6). Again, no friends had witnessed such conduct, and John denied that it océdregd. (
22). The Special Examiner found the evidence was insufficient as to that didin. (

C. “Text Messaqing Incident

J.C. alleged that in the fall of 2011, John texted him 10 or 12 sexually explicit messages.
(Id. at6, 22). J.C. asked him to stopd.(@t 6). Neither party preserved any of the texts
messages(ld.). The Special Examiner found the evidem@sinsufficient as to that claim(ld.
at 22).

d. “PostMovie Conduct’

As set forth below, J.C. alleged thatmid-October 2011, John put J.C.’s hand on John’s
(clothed) groinwhile watching a movie in a friend’s room. J.C. furtakbeged that during some
period aftetthe “movie incident’ Johnwas occasionally naked IhC.’s room, occasionally tried
to kiss him, and once put his hand on his groid. dt 7, 19). When J.C. objected, John
“sulked” and was “moody.” I¢. at 19). None of the witnesses observed any such
behavior. [d.). The Special Examiner found the evidem@sinsufficient as to that claim.

(1d.).

e. “Decision to Begin Dating”

The Special Examiner’s report as to this claim reads as follows:

After the Movie Incident[J.C.] and [Johnpegan “quietly boking up” according

to [Johrj but did not immediately begin dating. AccordingdcdC.], he was

unsure whether he wanted to begin dating someone who was not out of the closet.
[John recalled that he was conflicted about whether he wanted to “come out” as
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he believed that this could ruin his future in politics.

[J.C.] stated that he felt coerced into starting a dating relationshipJeith [
becauseJohn] stated that he only would come out if [J.C.] promised to be in a
relationship with him. According to [J.C.], this put him in an awkward position.
[J.C.] and [John] had multiple conversations about this. According to [J.C.],
[John] was very persistergnd [J.C.] finally stated that he might consider being
his boyfriend if [John] came out. Approxitely a week beforeJphn] and [J.C.]
began dating, they went to a performance at Chums Coffeehouse. [J.C.]
commented that one of the performers was attractiveJainf [obecame jealous.
This led to discussions between [Jpand [J.C.] regarding their legionship. On
or around October 17, 2011, [John] told his parents and his best friends from
home that he had a boyfriend. Both Parties agreed that they began dating after
this.

(Id. at 7-8). It is unclear what, if any, sexual misconduct was alleged #sse matters. In any

event, the Special Examiner made no finding as to any of J.C.’s claims cogdamiecision

to begin dating.

The report goes on to note thfd]everal friends commented tHatC.]and [Johih got

along well, with one statmthat they were happy and ‘cuddly’ with each other, and had high

opinions of each othér.(Id. at 8). They continued to have a romantic relationshtp July

2013. (d. at 12).

f. “PostShower Conduct

J.C. alleged that during the course of their relationship, John would stare at him “when he

returned to his dorm room after taking a shower and was trying to dress,” asiboalta

would compliment him and sdpow attractive he was.d; at 9). The Special Examiner found

the evidence wassufficientas to that claim.(d. at 29.

g. “Mandating that J.C. Sleep Naked”

J.C. alleged that in the course of their relationship, John “required” him to sleep naked

when he slept over at John’s roonid. @t 10, 22-23). The Special Examiner found that the

evidence was insufficient as to that claiid. at 23).
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h. “Attempts to Have J.C. Perform Oral Sex”

J.C. alleged that approximately five to ten times in the course of their relgbioistn
attempted to get J.C. to perform oral sex in a way that J.C. thought was forceadsuring.
Johndenied the allegationsid( at 11, 20). The Special Examiner found that the evidence was
insufficient as to that claim(ld. at 23).

2. Allegations Sustained by Special Examiner

As noted, the Special Examiner found John “responsible” for four acts of sexual
misconduct.

a. “Movie Incident”

J.C. alleged that oapproximately Septembéi7 or 18, 2011, he and Jotwerewatching
a moviein a friend’s room, sitting on the friend’s bedd.(at 6). The friend was sitting a
chair next to them.Iq.). J.C. and John were not yet boyfriends. According to J.C., John put
J.C.’s hand on John’s groin, which was covered by his palat. J.C. contends that he
“froze,” but removed his hand after some period of timd. at 6-7).

Johnagreed that he hadoved J.C.’s hand, but said that J.C. did not objedt.a( 7).
Johnalso told theSpecial Examinethat the two of them had sex togethervbkey next day,
which J.C. did not deny (although he saidditenot rememeér). (Id.). According to Johmhe
had put J.C.’s hand on his groinths initial step in theisexualrelationship J.C. had told him
thathe would never make the “first move on a straight guy.” (Am. Compl. { 45). John
interpretedhat as a “clear gnal that he would have to initiate any sexual activityd.). John
characterized the incident as his “first move,” and said that it led almost immgthegekual
relations ané 2E:month romantic relationship.la).

The Special Examindound John responsible for sexual misconduct based on the “movie
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incident.” Special Examiner’'s Report at)18After the summary was read to hidohn
submittedto Boes the names of witnesses who “would ledtested to the fathat J.C.
humorously recouetl theMovie Incidentto mutualfriendsthroughout the relationship.”An.
Compl.  110). According to the complaiBhesrefused to forward those names on to the
Special Examiner.1d.).

b. “Bathroom Incident”

J.C. alleged that during the course of the relationship, John woul@tdik private
areas when the two were using the communal bathrooms in the dorng&peacial Examiner’'s
Report at 8, 22). John told the examiner that J.C. “never expressed any discomforts with hi
actions, and that looking at J.C. was “a joke” or “a humorous situaecause they were in a
samesex relationship and could use the bathroom togeth&t. at(g).1

The Special Examiner found John responsible for the sexual misconduct based on that
behavior. [d. at22). The Special Examinaroncluded that JoHhidoesnot effectively
distinguish between a joke and inappropriate behavior that invades other’s [strjgler
privacy.” (d.).

C. “Sexual Conduct While Sleepint

J.C. alleged that on approximately twelve occastngg the course of the relationship,
while they were sleeping together, John would awaken him by trying to ingatalsactivity.
(Id. at10, 19). John denied that he ever woke J.C. up with sexual activity, but stated that he

sometimes woke him up by kissing himd.(@t10).1>

14 According to the amplaint, the Special Examiner found that John had invaded J.C.’s\ptessn
though the two were in a nearly twear sexually intimate relationship, routinely slept together nalwetishared
communal facilities, and even though J.C. could have upedate stall but chose notto.” (Am. Compl. § 88e
id. 1 121).

15 According to the complaint, “on occasion, J.C. stated he wishedwimiid surprise him more and
reciprocate more sex acts than he dighin. Compl.  51).
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According to theéSpecial ExaminerJohn gave inconsistent responses concerning the
wakeup kisses, which substantially undermined his credibilitg. at 19). In her words:

During one interview, [John] stated that hd dometimes wakid.C.Jup by

kissing him, but that he did this in the morning, not in the middle of the night.

[John] reported that if [J.C.] said that he wanted to go back to sleep, sometimes

[John] said, “Seriously?” and continued kissing [J.C.] unless [J.C.] indicated

again that he really did want to go back to bed. [John] altered his recollection

during another interview, by stating twice that [J.C.] never stated thatritedva

to go back to bed when [John] woke him up by kissing him. After befogmed

of the inconsistency with his previous interview, [John] commented that he meant

that [J.C.] might have stated tjhe] wanted to go back to bed if [John] woke
him up at about 8:00 AM, but not if he woke him up at 10:00 AM.

(1d.).

The Special Examinaroncluded that John had “altered his story” and was not credible.
(Id.). She concluded that because “[s]leep is a state of incapacitation,” and because “a student
who is incapacitated cannot give consent to sexual activity,” John had committed nemscahs
sexual misconduct by kissing J.Gd.J.1® She also concluded that because John did not always
stop kissing J.C. whehC.said he wanted to go back to sleep, Jwdwh committed a sexual
assault by failing “to stop immediately after an indival has indicated a refusal to engage in the
activity.” (Id.).

d. “Performing Oral Sex on J.C.”

J.C. alleged that John had attempted to perform oral sex on him during a visit to J.C.’s
father’s house in North Adams, Massachuseti$.af 1112, 20-21). The incident allegedly
occurred inMay 2013, at which point the two had been in a romantic relationship for about a
year and a half.q.).

J.C. allegedhat John tried to perform oral sex on J.C. when he did not want it; that he

asked John “whether he understood that this was sexual assault”; that John “beeartng tis

16 She did not make a specifinding as to any sexual misconduct while sleeping other than kissing

39



accusation and wound up lying on the floorld. @t 20). J.C. stated that

.. . [John] became very upset, got out of bed and lay on the floor, stated that he
loved [J.C.] too much to assault him, and commented that he could not believe
that[J.C.]Jwas accusing him of assault. [J.C.] stated that [John] convinced [J.C.]
that he was wrong. [J.C.] asked that [John] forget about the conversation and
apologized to [John]. According to [J.C.], the logical part of his brain was not

sorry for raising the issue, but he wondered how he could accuse someone who he
loved of such a horrible thing.

(Id. at 12.
Again, the Special Examiner gave great weight to what she perceiveddbriye J
inconsistent responses:

During one interview for this investigation, [John] stated that he did not recall
anything unusual occurring during the North Adams trip, and denied that [J.C.]
ever brought up the fact that he felt sexually assaulted. Howievsubsequent
interviews, [John] offered inconsistent responses, initially stating thditdheot
remember if he slept on the floor, then stating that he thought he was on the
ground due to heat, not an argument. [John’s] lack of memory regarditigewhe
he wound up on the floor is not credible. During this investigation, in the many
conversations regarding sleeping arrangements in [John] and [J.C.ighsat,
[John] had never previously mentioned moving to or sleeping on the floor. Even
when, as part of this investigation, [John] was asked specifically what he did
when he wa$ot when sleeping with [J.C.] he did not mention that he moved to
the floor. Rather, he stated that he stopped cuddling, rolled over to an adjoining
bed, or vert on top d the sheets. Itis likely, therefore, that moving to the floor
due to[a] temperature control issue was an unusual event and that, therefore,
[John] would have remembered if he did move to sleep on the floor during the
North Adams visit. The inabilityfdJohn] to recall whether he moved to [the]

floor during his North Adams visit, weakens [John’s] credibility regarding his
response to [J.C.’s] allegation that [John] performed oral sex on him without
consent.

(Id. at 20.
The Special Examiner concled that J.C.’s version was more credible than Johids). (
She then concluded that John had committed a sexual assault because J.C. “never clearly

communicated that he wanted [John] to perform oral sd®."a( 2J).
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3. The Special Examiner’s Condlisions as to the End of the Relationship
and J.C.’s Decision to Bring Charges

J.C. broke up with John over the telephone in July 2013.SpkeialExaminer
concluded that J.C. “felt physicaligpelled by John; that John “called too often”; that he “did
not stand up enough for his beliefs”; and “was not strong-willed or forceful enougpéecial
Examiner’'s Reporat 12). Their friends “were surprised by the break ufd?).(

At the beginning of the fall semester 2013, J.C. received “sexual asaauftg” as part
of a Brandeis program.Id; at 13). According to J.C., that training “forced him,” for the first
time, to “start thinking about what he viewed as sexual harassment within hisnsHgifovith
John. (d.).

Throughout the fall of 2013, John and J.C. “tried to stay friends,” but over time their
friendship began to deterioratdd.f. Among other things, J.C. started to drink alcohol,
sometimes to excesdohn thoughthatwas hypocritical, because J.C. had not allowed him to
drink during their relationship.ld.).t’

At the beginning of the spring semester 2014, J.C. received another round of “sexual
assault training.”(ld. at 14). J.C. “became concerned around this time” that John had become
friendly with another male studentld(). According to J.C., “based on the sexual assault
training and because he wanted to make sure that [John] would not treat anydme etsethat
[J.C.] believed [John] had treathin,” he “decided to file a CSR.”Id.).

4. The Special Examinets Credibility Findings

The Special Examiner also magieneral observations as to the credibility of both J.C.

17 According to the complaint, at some point, J.C. told John that J.C.'&nfwdh a history of alcohol
abuse; that she had neglected J.C. and his siblings; and that sherhptitaicide, all of which led to J.C.’s
placement in foster care. (Am. Compl. 1 52). In light of his fahi#yory, J.C. did not drink alcohol during the
relationship and insisted that John did not drink alcohol as wdll{ £3).
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and John.Shenoted that both students “agree on the basic timeframe of their relationship, and
both recall many of the same incidents thauoed during their relationship.”ld; at 15).

However, shalsonoted that the two “do not agree on many of the details important to this
investigation (e.g. facts regarding whether consent was given)” and “cetypletagree about
whether some incidents actually occurred (e.g. the North Adams Incid@at).

As to J.C., the Special Examiner concluded that his statements had been ‘ltdnsiste
from his“initial description; and that there was adnsistentheme linking many of the alleged
incidents,” including “the pressure he felt in the relationship” and “the hbk¢ft was easier to
placateJohn by engaging in [sexual] activities than to continue to objelct.). She gave
substantial weight to J.C.’s use of alcohfter he andohn broke up:

Further, [J.C.’s] allegation that he experienced unwanted sexual activity was

credible, given his behavior after he broke up with [Jol8pecifically, [J.C.]

began drinking after he broke up with [John] which he had not done previously.

A study of physical and sexual abuse found that past or recent occurrence of

assault is associated with significantly increased rates of re@bctatbl abuse.

... [Several] Interviewees reported that although [J.C.] had not used alcohol

before the break upith [John], after the break up [J.C.] began drinking. [J.C.]

reported that he now feels like he “needs a drink” and sometimes drinks in order

to fall asleep. In addition, he reported that on the weekends he “drinks too much,”

having 12 to 14 drinks. In addition, [J.C.] began seeing a mental health

professional in January 2014 for treatment related to sexual assault.] [le@.’s

use of alcohol and mental health services strengthens his credibility that he

experienced unwanted sexual contact.
(Id. at 15-16) (citation omitted)'®

As toJohn the Special Examiner concluded that “[ijn general” he was a “credible
participant” in the interviews, “based on his demeanor and consistency,” but witHitsigt

exceptions.” Id. at 16). Sheubstantially dissunted the importance of tif&ct that the two

studentsverein aromanticrelatonship for 21 monthghat they appeardtappy and

18 According to thecomplaint, the study in question was a single study from the 1880seported
increased rates of alcohol use by women after recent occurrences of sexual @ssauCompl. § 125).
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comfortable togethegnd that J.C. had never reported any sexual misconduct to anyone during
that period. In her words:

Several Interviewees implied thalghrj was more credible than [J.C.] because

the Parties seemed happy and comfortable together. To support thi§, [John
presented documentation including pictures in which [John] and [J.C.] appeared
to be happy and Facebook comments that suggested a normal, happy dating
relationship. . . . Note, however that sexual misconduct does occur in dating
relationships and that such conduct can occur for years. . . . Further, studies have
noted that individuals likely underreport idents of intimate partner violence to
friends and family due to a number of reasons, including shame and
embarrassment, and may underreport because they do not perceive unwanted
sexual contact with an intimate partner as coerciveThe fact thatJohrj and

[J.C.] were in what appeared to be a happy dating relationship and [J.C.] did not
inform friends about his allegations during the relationship, therefore, does not
bolster [John’s] credibility or weaken [J.C.’s] credibility.

(Id.) (citations andootnote omitted).

5. The Special Examinels Conclusions

The Special Examinaoncluded that John had violated section 3.1 of the Handbook
(sexual conduct without consent) as to the movie incident, the sleeping incidents, aadhhe N
Adams incidentsecion 3.2 (taking advantage of incapacitation) as to the sleeping incidents; and
section 3.3 (failing to cease sexual activity after refusal) #setsleeping incidents and the
North Adams incident. Iq. at 17-20). She also concldl that he violated seen 2.1.e
(invasion of privacy) as to the bathroom incider(ts. at 2£23).

The Special Examiner also concludedt John had committed acts of “violehce
against J.C. in violation of section 2.1.dd. @t 21). As noted, section 2.1.d prohibits behavior
that “physically harms” anothetudent or “is considered wanted physical contact,” and gives
as examples, “hitting, pushing, or physical altercations/violence of any kia@d12{13
Handbook § 2.1.d)Her reasoning was as follows:

The Rights ad Responsibilitiesxandbooks do not define violence. Therefore,
this report uses the definition of sexual violence provided by the U.S. Department
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of Education, Office for Civil Rights in its April 4, 2011 Dear Colleaguedrett

The Dear Colleague Lettdefines sexual violence as “physical sexual acts

perpetrated against a person’s will or where a person is incapable of giving

consent due to the victim’s use of drugs or alcohol.”

(Special Examiner’'s Repoat 2] (citation omitted).

There was no evidee that John had actually committed an act of physical violence, as
that term is commonly understood. There is no evidence, for example, that he physiccki
J.C. or perpetrated a forcible rape, at least in any ordinary sense of the term.

Finally, the Special Examiner concluded that John had also committed acts of sexual
harassment against J.C. by adversely affecting J.C.’s educatohrat Z324). That finding
wasbased, in part, on J.C.’s claim that he had to drop a course in the Spring of 2013 “as a result
of stress related to [John’s] conduc{ld. at 24). The Special Examiner also based her finding
on the fact that J.C. felt “pressured” on occasion to engage in sexual activityagaholhth

would sometimes get “moody and sulky” if J.C. declined to do kb.ai(23).

M. Subsequent Developments

According to the complaint,uling the appeals process and after John’s case was closed,
J.C. continued to file additional “frivolous” reports against Jo#m.(Compl.§ 186). J.C. filed
three additional claims accusing John stitking sexual harassment, retaliation, and
intimidation.” (Id. 1 189). None othose accusationgere found credible.ld.). J.C. als®ent
multiple letters to Brandeis administrators calling Jomriedtacker” and “a threat to the safety
and weltbeing of the entire campus(ld. 1 190).

In June 2014, J.C. posted Brandeis’s final outcome letter in John’s case to Facebook;
although he redacted John’s name, J.C. identified him by name to students anckpueties
off-line. (d. 1191). J.C. also added a comment to his Facebookhmersicterizing John as his

“attacker” andaccusinghim of “multiple forms of rap€ (Id. § 192). According to the
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complaint, those accusations were “false and malicio(id.™] 193).
As John learned when he finally received the Special Examiner’'s Report in July
2014, J.C. specifically told the Special Examiner that John never “raped” him
(which J.C. defined as penetration without consent), and nowhere in the Special

Examirer's Report is there an allegation or a finding that John ever “attacked” or
“raped” J.C.

(1d.).

In June 2014, J.C. spoke to a national publication regarding his story, referring to John as
his “attacker.” [d. 1 194). Although a Brandeis administrator publicly stated that J.C.’s story
contained “factual errors,” the university did nothing more to identify or dotliese errors.

(1d.).

In September 2014, a reporter for NPR station WBUR told John that J.C. claimed John
had “anally rapetiJ.C. (d. § 195). J.C. also madieat claimto other Brandeis studentdd.(
1 196). According to the complaint, J.C.laimswere false. I¢l.).

In September 2014, “J.C. posted on his Facebook page a photograph of himself wearing a
poster board with the handwritten notation that he had been sexually assaldtefi.19().

According to the complaint, J.C. “vowed he would wear the poster board around campus every
day until he graduated, whether or not his ‘attacker’ was expellédl)’ (

According to the complaint, as a result of J.C.’s campaign, Brandeis studentsl§publi
taunted and accused Jabfirape.” (d. § 198). His reputation in the Brandeis community has
been ruined, severely harming his employment prospects.

In October 2014, John receivactall from his internship employer;faghly-ranked
public official.” (Id. § 200). The employer had beandde awareof John’s situation at

Brandeis from “several sources,” and fired JoHd.).( Another prospective employer, who has
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“ties to Brandes,” also“stopped responding to John’swveils after promising to hire him for the
fall semestef. (1d. 1 202).

John graduateftom Brandeismagna cum laudeith a 3.8 grade point averagdd.(
1 143). According to the complaint, his career optiaselbeen severely harmed because he
now has to explain and defend himself to every graduate school, employers, and friends who
discover what happenedld( 144).

N. RecentChanges to he Process

After John’s case was closed, Brandeis made sesfeaalges to th8pecial Examiner
Process. I@d. § 179). It now requires a “aexaminer” in the faetinding phase, and provides
thatthe Special Examin&r Report should be provided to the parties during the prockks. (

19 180-81). Brandeis also noequires the accuser to give a detailed description of the alleged
conduct in the initial report, and requires the Director of the Department of Studaig &nd
Community Standards to determine that there is sufficient evidence of aovidiafore

beginning formal adjudication of the complaintd.(1] 182-83).

. Procedural Background

On April 9, 2015, John filed theriginal complaint in this action On June 23, 2015, John
filed an amended complainBrandeis hasnoved to dismisall claims againsit under Fed. R.
Civ. P. 12(b)(6).

V. Legal Standard

On a motion to dismiss, the Court “must assume the truth of alpleslti[ed] facts and
give . . . plaintiff the benefit of all reasonable inferences therefrddoiz v. Bally Total Fitness
Holding Corp, 496 F.3d 1, 5 (1st Cir. 2007) (citifpgan v. Meninol75 F.3d 75, 77 (1st Cir.

1999)). To survive a motion to dismiss, the complaint must state a claim that is planstble
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face. Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). That “[flactual allegations must
be enough to raise a right to relief above the speculative level, . . . on the assumpébththa
allegations in the complaint are true (even if doubtful in fadt).”at 555 (citations omitted).

“The plausibility sandard is not akin to a ‘probability requirement,” but it asks for more than a
sheer possibility that a defendant has acted unlawfulghcroft v. Igbal556 U.S. 662, 678
(2009) (quotingfTwombly 550 U.S. at 556)Dismissal is appropriate if the complaint fails to set
forth “factual allegations, either direct or inferential, respecting each ialatlament necessary
to sustain recovery under some actionable legal the@ggliardi v. Sullivan513 F.3d 301,

305 (1st Cir. 2008) (quotingentro Medicadel TurabgInc. v. Feliciano de Melecjat06 F.3d 1,

6 (1st Cir.2005)).

V. Analysis

A. Breach of Contract

Count One of the amended complasserts alaim for breach of contrattased on
eightspecific alleged violations of the Handbodk.

It is well-established thahe studentollege relationshifs contractual in natureSee,
e.g, Mangla v. Brown Uniy.135 F.3d 80, 83 (1st Cir. 1998) (“The studeoliege relationslip
is essentially contractual in natur&@he terms of the contract may include statements provided in
student manuals and registration materidiaternal citations omittegl) see alsaGuckenberger
v. Boston Uniy.957 F. Supp. 306, 317 (Mass.1997) (“Universities are capable of forming

legally cognizable contractual relatiomshwith their students. Brochures, policy manuals, and

19 John has withdrawn his original Count One, which was a causei@f &t discrimination under Title
IX of the Education Amendments of 1972, 20 U.S.@681(a). Compare Doe v. Brown Unj\2016 WL 715794
(D.R.I. Feb. 22, 2016Bleiler v. College of the Holy Cros3013 WL 4714340 (D. Mass. Aug6, 2013).
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other advertisements can form the basis of such contractual agreenténts.”).

“Under Massachusetts law, interpretation of a contract is ordinarily éiqueslaw for
the court.” Coll v. PB Diagnostic Sys., In&0 F.3d 1115, 1122 (1st Cir. 1995) (internal
guotations omitted). The standard for interpreting the terms of a student-ugigentract is
that of “reasonable expectatierwhat meaning the party making the manifestation, the
university, should reasonably expect the other party to givé&ithiaer v. Brandeis Uni32
Mass. 474, 478 (2000) (quotiigjoud v. Trustees of Boston Univ20 F.2d 721, 724 (1st Cir.
1983)(citing Coveny v. President & $r of the Coll. of the Holy Cros388 Mass. 16, 20
(1983))).

In addition, the Court must “examine the hearing” afforded to the student “to eingure t
it was conducted with basic fairnes<loud, 720 F.2d at 725 (footnote omitte®chaer 432
Mass. a#81.

1. “Reasonable Expectation” of theStudent

a. Elimination of the “Statements Phase”

Doe first alleges that Brandeis breached the terms @&th8-14 Handbooky
“effectively eliminating” the Statements Phase of the Special Exafnoeess. (Pl. Mem. 7-
10). As noted, the complaint alleges that J.C. provided “substantially more informattbe” t
university beyond the vague allegations in the CSR, and that univ&fgitgls refused to
provide it to John. According to John, a reasonable student would have expected to have been
provided with that information in order to prepare his defense.

In this context, of course, the Court must assume the truth of the allegation thaiBrande

had in fact obtained a thorough statement of the charges made by J.C., and refusedetdt provi

20 For thepurposes of this motion, Brandeis concedes that the Handbook createdraaahié contract.
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to John. Such a refusal wasnfortunate, at best; the most rudimentary concepts of fairness
would seem to require that an accused be advised of the charges against him. Nendtaele
refusal did not breach the express terms of the Handbook.

Thelanguage ofte Handbook does not require that Brandeis provide the accused with
anyinformationprovided by the accusether tharthe“community standards report.” hé
Handbookmerely states thdhe director shoultsuggest” that the accuser prepare a thorough
statemenif the CSR @es not'represent a full account” of the alleged incide(2013-14
Handbook 8§ 22.6 at 43-44). Thus, the Handbook does not even require that the accuser provide a
“full account,” much less that Brandeis obtaurch araccount and prowuile it to the accused
Because thélandbook does not mandate the creation of any such statement, it would be
unreasonable for a student to expect one to be provided tashafright, at least according to
the exprestanguage of thélandbook.

TheHandbook also provides that “any otlseibstantiating materials, such asail, text
messages, photographs, records, names of witnesses, names, etsbtarial’
beprovided by the accuser to the schoddl.)( While such information-the basic
corroboratng evidence, if it exists-“should” be provided, it is by no means clear that the
accuser is required to do so, or that there is any consequence for failing to do so.réisd the
nothing in the Handbook that requires the university to share that evidéhdbe accused.

Thus, based on the language of the Handladmke a Brandeis student in the position of
the accused would have no objectively reasonable expectation of being shown anyii@ing
than the CSR.

b. Elimination of the “Deliberations Phase”

Johnnextasserts that Brandeitsa breached the terms of the Handbbgleliminating
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the “Deliberations Phase” of the process. Ha@adbook provides that if the accused is found
“responsible” by th&pecial Examiner, a panel of three administratordavtinen ‘make
recommendations as to the outcomefsj)'theaccused (Id. 8 22.6 at 46). The panel would
vote and tommunicate its recommendations aboutalieome(s) for théccused” to the
SSAO, who would fender the final decisioas to any outcomes.”ld).

The gist of Johis contention is that the panel’s duty to “make recommendations as to the
outcome(s) for the Accusedecessarily includea recommendation as to whether the accused
should be found “responsibl&jr the charges allegedlohncontends that Boes, however,
convened the panel solely for the purpose of determining a sanction and that the paral wa
allowed to deliberate on the issue of whether, in fact, John should be found responsible.
Brandeis contends that the panel’s responsibility to determine “outcomestexinly to
recommending whether or not an accused should fact@as) and, if so, what the sanctions
should be.

The dispute between the parties is thunether (agohn contendsputcomes” means
“finding of responsibility plus sanctionsgr whether (as Brandetontend$“outcomes” means
only “sanctions.”

The Handbook is no model of claritit does not define the terms “responsibility” or
“outcome.” Furthermore, it uses the term “sanction” in its “outcome icatibn” section:

The[SSAO] will communicate the finabutcome(s) decision in writing (hand-

delivered paper copyd the Accuser and the Accused within 7 days under usual

circumstances. The AccuserlMae informed of any sanctioribat relate to them

in accordance with applicable laws.

Any and all sanctions, including suspension or dismigsklbe in effect
immediately, regardless of any appeal that may be submitted by the parties.

(Id.). Thus, during “outcome notification,” a “final outcome[] decision” is communicated “i
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writing (handdelivered paper cop¥jo the a&cuser, whereas tlaecuser is informed of “any
sanctims” that relate to themiri accordance with applicable laws(Id.)

Furthermore, irdescribing the “Appeals Procedures,” sati22.6 states that “[t]he
Accuser and the Accused are entitled to appediritaedecisionby the panel in the Special
Examiner Process to the University Appeals BoardAppeals shall not be based upon, or
granted due to, dissatisfaction with an imposed sanctiolil’ § 2.6 at 46-4)/(emphasis
added). According to that language, the pactlally makes a “final decision,” aagainthe
term “sanction,” rather than “outcome,” is used.

In general “any uncertainty in the meaning of the document’s terms” is to be construed
against the drafterSee New BedfdrGas & Edison Light Co. v. Maritime Terminal, In880
Mass. 734, 735-36 (198(@iting Merrimack Valley Nat'Bank v. Baird 372 Mass. 721, 724
(1977)) see alsd®honeDOCTORX, LLC v. Healthbridge Mgmt., Jia8 F. Supp. 3d 152, 160
(D. Mass. 2014jciting Nadherny v. Roseland Prop. Co., 890 F.3d 44, 49 (1st Cir. 2004)).
However, “[i]n interpreting contractual language,” courts must “consigecontract as a
whole.” Farmers Ins. Exg. v. RNK, Inc.632 F.3d 777, 785 (1st Cir. 2011) (quotidigolaci v.
Anapol 387 F.3d 21, 26 (1st Cir. 20043ge alsdstarr v. Fordham420 Mass. 178, 190 (1995)
(“IN]Jo part of the contract is to be disregarded.”).

Here, the Handbook clearly delineates between a finding of “responsibilitiifeame
hand and an “outcome” and/or “sanction” on the other. The finding of “responsibility” is
entrusted entirely to a single persethe Special Examinerand the panel is provided no
authority to reexamine orevise that determination. To the extent the Handbook is ambiguous,
it concerns (1) whether “outcome” and “sanction” are the same thing, or “sanstmsubset of

“‘outcome,” and (2) whether the panel makes a “recommendation” or a “final deciblerther
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ambiguity, however resolved, addresses the finality of the Special Ex&arinesponsibility”
finding. Accordindy, Brandeis dichot breach the express terms of the contraelibyinating
the Deliberations IRase.

C. Breach of Express Representson as toConflicts of
I nterest on Appeals Board

John next contendbat Brandeis also breachad express representation that the
members of the appeals board had been scrdenpdtential conflicts of interesiThat claimis
based orane-mail from Boesto John on June 17, 2014, in which she stated that “members of
the [appeals board] do not interact with either party or their advisors about thespmoappeal
materials,” and that the three members “have been vettedtiamtial conflicts.” Am. Compl.

1 160). The complaint alleges that Brandeis breached Boes’s expmssentation because the
chair of the appeals boatioht decided John’s cad@l, in fact, interact with J.C.’s advisor during
the pendency of Doe’s appeal, in a manner thratered the appeal unfaifld. 1 161).
Specifically, it alleges that the chair of the appeals board served on a Unigefstommittee

on Sexual Violence with J.C.’s advisor for the Special Examiner Process; tisattbemmittee
issued its report one week after the appeal decision; and that therefore theéitwdoials must
have discussed details of John’s cade. (26e).

TheHandbook does not contain any provision that members of the appeals board will be
screened to prevent a conflict of intgreJohn, however, contends that Bostagement ian
enforceableontractbecause it was made during the course of the Special Exdmitessand
was a communication in furtherance of that process.

“‘Extrinsic evidence should not be usedaiid tems to a contract that isaisibly
complete without thent.’Coffin v. Bowateinc., 501 F.3d 80, 98 (1st Cir. 2007) (discussing

latent ambiguities) (quotinBidlack v. Wheelabrator Corp993 F.2d 603, 608 (7th Cir. 1993)
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(en banc)).Here, theHandbookis “plausibly completewith respect to how members of the
appeals board will be selectadd how they are to interact with one another. Therefore, Boes’s
subsequent representation to Jiat those members would be free of any conflicts of interest
does not constitute an additional enforceable term of the Handbook.

d. Failure to Use the Hearing Process d3escribed in the
2011-12 Handbook

Johnnextcontendghat Brandei€ommitted eébreachof contract because it ustdte
Special Examiner Process (asfeeth in the 2013-14 Handbobknstead of the “Hearing
Process” outlined in the 2011-12 Handbook. John contends that the procedures in the 2011-12
Handbook should have beemployedin his casebecause that was tiandbookhe signed as a
condition of hg enrollment at Brandeis.

As noted, the Handbook for each relevant academic year was different. The conduct in
guestion occurred during the 2011-12 and 2032Z&cademic years; for that reason, the Special
Examiner applied the substantipelicies in the2011-12 and 2012-13 Handbooks. However, the
university used the procedures set forth in the 2013-14 Handbook in order to investigate and
adjudicate the allegations.

In general, a student does not have a contractual right to have disciplinary prgseedi
conducted under thepecificprocedures in effect at the timetbke student’snatriculation. See
Coveney388 Mass. at 22'A college is ‘clearly entitled to modify [its rules and regulations] so
as to properly exercise its educaial responsibilit.”” 1d. (QquotingMahavongsanan v. Halb29
F.2d 448, 450 (5th Cir. 1976)

Brandeisnotesthatthe2011-12 Handbooktates that the process used to handle

violations of campus policy is “constantly evaluated and tweaked by the [Branueisjunity
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evay year.” @011-12 Handbookt 1) John acknowledges that reservation of rights, but
maintains that the subgttion of the Special Examinerdtess for the Hearing Process in cases
of sexual misconduct was beyond what a reasonable studentnastihbly expectto qualify

as a “tweak.”

Although the matter is not entirely free from doubt, Brandeis appears to havéiéne be
argument. The 2011-12 Handbook expressly reserved the right of the school toitshange
procedures each year; whether this wasve@&dk” or not is certainly debatable, but John had no
reasonable expectation that the procedures under the Handbook would be frozen for all four
years?? |t is also likely that each academic year created a new contractual relatiéhship.
Furthermore, it wuld be impractical and unwieldy to use different procedures in a single
adjudicative process.

Accordingly, Brandeis did not breach the express terms of the contract bythsing

procedureset forth in the2013-14 Handbooto adjudicate matters that araeehe 2011-12 and

21 The 201312 Handbook includethe following statement

Rights and Responsibilitiedso contains the procedures the University employs when a member
of thecommunity believes that a student has violated a campus policy. Thésgrods

ultimately a Brandeigrown and nurtured one that is constantly evaluated and tweaked by the
community every year.

(201212 Handbook at 1).

22 The yeaito-year changemay have been less significant than they appear at first blush; as outlined
above, Brandeis did state in the 2612Handbookthat its procedures might be different for sexual misconduct
cases (although it did not state how).

23 The precise basis of theugdentuniversity contractual relationship is uncertain at best. It appears that the
basic theory is that (1) a student who accepts an offer of admission teessityj enrolls, and pays tuition, and
(2) a university that permits the student to enttbiéreby agree to a contractual relationship. As noted, the terms of
the contract may include statements in student handbooks artdatégismaterials.Mangla 135 F.3d at 83. Itis
unclear whether there is a single fg@ar contract; a series of annual contracts, based on the academic year; a series
of contracts based on each semester or quarter of registration; or someatiombifthose alternatives. In this
context, at least, the most sensible reading appears to be that John arisRraededto a new contractual
relationship each academic year.
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2012413 academic years.

e. Failure to Use the Hearing Procesas to Charges of Physical
Harm and Invasion of Privacy

Johnalsocontendghateven ifit was approprite to use the Special Examiner Prodess
the sexual misconduct chagy Brandeisonetheless breached the terms of the 2013-14
Handbookby failing to usethenormal process for the physical harm and invasion of privacy
charges.Thus, in substance, John argues that where the evidence or allegations concern both
sexual andhon-sexual misconduct, the Handbook gives the student a contractual right to two
separate proceedingghe Special Examind?Process for charges of sexual misconduct, and the
Hearing Process for nesexual misconduct chargegven where, as here, the samedumn is at
issue.

Thebasic premise of that argumenthatpart ofthe proceeding involved naexual
misconduct—s incorrect. All of the alleged incidents referred @aoeconductreasonably
characterized as sexual in nature, even those that the Special Examiner labeledd’“violen

Furthermore, and in any event, the language of sectiompiirfy contemplates that a
“case” mayinclude one or more possibllations?* It further states that where violations of

section 3 and section 7 are at issueg ‘thse’will be adjudicated by the Special Examiner

24The relevant portions of the 2013 Handbook are as follows:
Section 19.1

In cases where the Department of Student Rights and Community Staddaidis that there is
evidence of a violation that warrants referral to the Conduct Process thedaualldhe contacted
to schedule the Preliminary Meeting ... This meeting will serve to inform the student of the
details of the charges and educate the Accused about the Conduct Process.

Section 226

In cases where the [Department of Student Rights and Community Sisjreaeives a report a
determines that one or more possible violations of Section 3 (SexymdriRdslity) or Section 7
(Equal Opportunity, NoiDiscrimination, and Harassment) exithe case will be adjudicated by
the Special Examiner’s Process.
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Process.(2013-14 Handbook 8§ 22.6 at 42). Based on that language, no reasonable Brandeis
student could expect that he had a contractual right to have the case split suchelwdttaem
alleged violatbns would be handldaly the Hearing Process, especially where all violations were
based on common incidents.

f. Failure to Provide a Copy of the Special Examiner'sReport

John next contendbkat Brandeis breached the terms oftdamdbook by refusing to g
him acopy of the Special Examiner’ssBort during the “Discussion” and pheals” phases of
the Special Examindrocess® That claim is based asection 22.6 of the Handbook, which
states that “[dJocuments generated from the Special Examiner’s Pvatidssretained pursuant
to the rules in sections 17.4, 19.5, and 19.¢2013-14 Handbook § 22.6 at 47).

Sections 19.5 and 19j@lo notdirectly address the issueastudent’saccesdo records.
Section 17.4, in turn, has three components.t,Finsotes thaFERPA“gives each enrolled
student at Brandeis certain rights, including access to the student’s edkicsomrds, the right
to request amendment of those records whersttlteent believes a record is inaccurate or
misleading, and theght to add a statemeptesenting the student’s view if the records are not
amended.”(ld. 8 17.4). Second, it provides that “#gtailed statement of thights and
responsibilities of a student under the Act, the location of all records pertarargjudent, and
the procedures for requesting access are contained in the Brandassity Records Policy.
(Id.). Third, it provides that “[t}e policy is available from the University Registrar and at:
www.brandeis.edu/registrar/bulletin/EducRea#dlicy.html’ (Id.). The policy itselfallegedly

provides, among other things, that a student is entitled to access to his or henvebordb

25 John also seeks to obtain copies of the interview notes taken by the Speniaiét and the Observer.
(Am. Compl.{155.
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days of a requestSeeAm. Compl. § 154).

A student reading those provisions could reasonably expEdhih Special Examiner’s
Report wagart of his‘educational record and that he could obtain access to it within 45 days
after a request® The complaint alleges that John requested a copy of the Special Examiner’s
Report when Lisa Boes read him the summary of that report and again agteingenotice of
his sanction in order to prepare his appeal. (Am. Compl. 11 130, 138-39).

The timing of those events is not entirely clear. The Special Examiner’'stiRedated
April 16, 2014; the summary (whiakas read aloutb John) is dated April 24; John responded
to the summary on May 2; Boes notified John that she concurtledhei Special Examiner’s
findings on May 12; and John’s appeal was rejected on Juné&peciél Examiner’'s Report at
1; Sec. Morello Aff. Ex A, Boes Summary of Special Examiner’'s Repoit;adm. Compl.
11131-32, 142). If John requested a copy of the Report on April 24, during the reading of the
summary, Brandeis would have been obligated to provide him access within 45 days, or by June
14, six days before the appeal was decided.

Although the issue is not free from doubt, it is at least plausible that the fafilure
Brandeis to provide John access to the Report within 45 days was a material breaatactf cont
that prevented him from effectively appealing the Special Examiner'si§adiAccordingly, the
complaint states a claim upon which relief can be granted as to that issue.

g. Failure to Maintain Confidentiality of Educational R ecord

Johnnextcontendghat Brandeis breachele terms of the Handbook by failing to

maintain the confidentiality dfis disciplinary record. He alleges that Brandeis either

26 An accused student might not necessarily be permitteztdm a copy of the Report, as opposed to
simply having “access” to it, but that is not a question that the @eads to resolve at this stage
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intentionally leaked the Special Examiner’s findings to third partiesjledfeo provide
adequate safeguarttsprevent his disciplinary record from being disclo$ed.

Again, ction22.6 of the 2013-14 Handboskates that “[dJocuments generated from
the Special Examiner’s Process will be retained pursuant to the rulesionSéat.4, 19.5, and
19.6.}.” Section19.5 provides in part as follows:

A record of the Administrative Action, comprised of a summary of the evéen

presented and decision rendered, shall be made by the administrator. Such

records areorfidential and shall be retained . for seven years from thatd on

which this record was written, after whida will be destroyed . . .

(2013-14 Handbook § 19.5§.

Brandeidfirst argues thabecausehe Handbookexpresky refers to “records its
obligation of confidentiality covered only JGemecords theneves, and did not extend to the
informationcontained in those recordBut that interpretatiors clearly incorreet-that is,a
Brandeis student would not reasonably expect to read the provisions in the sanvenay.
protection ofa disciplinary recoranly would beentirely pointless if administratorgere free to
disclose the information threcordcontained.No reasonable Brandeis student would expect that
Brandeis would be free to broadcast his confidential informatstong as the actual records
themselves were not leaked.

Brandeis further contends ththeallegation in the complaint that it leaked information

“about” the Special Examinerfsndingsis not specific enough to state a claim. According to

Brandeis, there are numerous facts it ddwdve released “about” the findings that would not

27 John also alleges that Brandeis breached its obligations under the Blaibgtallowing J.C. to disclose
the findings to third partiesThe Court agrees with Brandeis that the Handbook imposes no respynsibili
Brandeis for any disclosures of John’s confidential information madeCbyhat were made without its knowledge

28 |t is not at all clear how §19.6.j applies to the Special Examiner Procesithsténding the explicit

reference in § 22.6 to that section. Section 19.6.], by its terms, apphi€gatten Hearing Report”; under the
Special Examiner Process, there is no hearing and therefore no HearingifRpppared.
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involve information actually coniiged in the Special Examiner’ssRort.

On a motion to dismisshe Court mustdccept as true all welleaded factual averments
in the plaintiffsamended complaint and indulge all reasonable inferences therefrom in his
favor” Deniz v. Municipality of Guaynab@85 F.3d 142, 144 (1st Cir. 20Q2)ting Valentin v.
Hosptal Bella Vistg 254 F.3d 358, 365 (1st Cir. 2001))he complaint alleges that after
information“about” the Special Examiner’s findings was disclgskthnwas fired by one
employer and had his job offer withdrawn by a second employer. (Am. Compl. 1 200-02).
These allegations are more than sufficient to support a reasonable infeegribe th
“information” allegedly disclosed included specific informafimm the Special Examiner’s
findings, such as the finding that John was responsible for the charges.

h. Arbitrary and Capricious Findings

Finally, John conterglthat under Massachusetts laBrandeis breached its contradtiw
him because the Special Examiner’s findings were arbitrary and capriaimdisecause
Brandeis subjected him to a disciplinary process that was fundamentally unfair
Massachusetts courts have held thatigate universy may not act “arbitrarily or
capriciously” in disciplining a studenSee CoveneB88 Mass. at 19 (citations omitted);
Catalan-Aguilar v. R3 Educ., In2015 WL 6043598, at *2 (D. Mass. Oct. 15, 2015). However,
it is uncleawhether the “arbitrary ad capricious” standard applies to school disciplinary
proceedings that are also governed by the express terms of a studenttyrgatsact.
Compare CoveneB88 Mass. at 19 (applying arbitrary and capricious standard in the absence of
a contractualight to a disciplinary hearingand Schaer432 Mass. at 482 Coveney. . .applies
in cases where there is no contractual relationshipith DMP v. Fay Sch. ex rel. Bd. of Trs.

933 F. Supp. 2d 214, 223 (D. Mass. 2013) (“[T]he [school’s] decisionpel §xaintiff] was
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neither arbitrary nor capricious . . . . The question thus becomes whether [the schoel] @olat
contractual right by expelling [plaintiff].”). Further, at least one 8&fusetts court has
considered whether the school’s decision was arbitrary and capricious undebteauai
“basic fairness.”See Driscollv. Board of Trs. of Milton Acad70 Mass. App. Ct. 285, 295
(2007).

As set forth below, the Court concludes that the complaint plausibly allegesahde®
did not provide “basic fairness” to John. Accordingiiythis stagethe Court does nateedto
reach the issof whetherthe “arbitrary and capricious” standard is applicable under the
circumstances of this case, or whetherdli®ameaningful distinction betves thequestions of
whether Brandeis’s procedures afforded John “basic fairness” and whedneleBr's actions
were “arbitrary and capricious.”

2. “Basic Fairnes”

School disciplinary hearings must be “conducted with basic fairn€dsrid 720 F.2dat
725 (citingCoveney388 Massat 20), Schaer 432 Mass. at 481. Brandeis’s obligation to
provide basic fairness in its proceedings is separate from and in additionciatitsctual
obligation to follow the rules it set forth in tik&andbook.Id.

“Basic fairness” is an uncertain and elastic concept, and there is little case lave tasser
guideposts in conducting the fairness inquiry. Nonetheless, the concept must be given some
meaning, and the requirement that a university prosaohee levebf “fairness” cledy suggests
that there is such a thing as an unfair proceeding, and that a failure to providgsumeding
may be actionablender certain circumstances

There is, however, no orgzefits-all answer to the question whaftconstituteghe

“basic fairnessthat a student is due. The case law appears to indicate, and common sense and
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experience would likewise suggest, that the ansmagrvary depending upon the competing
interests at stake, include such factorthasnagnitude of thdlagedviolation, thelikely
sanctions and other consequences of a finding of guilt, and the university’s expanence a
aptitude in resolving disputes of that natus=eGoss v. Lopez19 U.S. 565, 579 (1975)
(addressing requirements for disciplinary process in a public high schieeltiming and
context of the notice and the nature of the hearing will depend on appropriate accoomuafdati
the competing interests involved”).

Here, the charges made by J.C. involved a serious subject naatierm of repeated
acts of alleged sexual assadlhdeed, purported sexual “violence”—over a period of nearly two
years. The consequences of a finding of “responsibiiitythose offenseare substantial
indeed

As an initial matter, anctions for violations of Brandeis’s community standards include
ineligibility for campus housing, loss of the opportunity to participate in campivgias or
employment, suspension, and expulsion. (2013-14 Handbook)§21.1

A finding of responsibility for sexual miscondt can also have significant consequences
off-campus. Post-graduate educational and employment opportunities may requiraréisflos
disciplinary actions taken by a studentsrher educational institution. In addition, Brandeis
also reserves the powt® disclose records of disciplinary actions to other educational
institutions without the consent of the studefeeBrandeis University Education Records:

Statement of Policy and Procedures, BRANDEIS UNIVERSITY,

29 A Brandeisstudentmay be suspended prior to any hearing on the me#t3(14 Handboolg 22.2).
The complaint alleges that upon receipt of J.C.’s report of sexual mistobdt before an investigation or hearing,
“the University banned John from his residence, classes, paid Utyiyebs position as community advisor,
studentelected position on a prominent University Board, and sequestendd hicampus facility.” (AmCompl.
117, 9).
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http://www.brandeis.edu/registrar/betiin/EducRecordsPolicy.html (last visitiethr. 31, 2018

Finally, a Brandeis student who is found responsibledaual misconduct will likely
face suBtantial socialind personalepercussionsilt is true thatthie consequences ofiaiversity
sanctionare not as severe as the consequences of a criminatommyv Nevertheless, they bear
some similarities, particularly in terms of reputational injury. Certaimndyrgitization as a sex
offendercan bea harsh consequence for an individual who had®en convicted of any crime,
and who was not afforded the procedural protections of criminal proceedings.

There are, however, othsubstantial interests at stake. Courts roestchary about
interfering with academic and disciplinary decisionslenby private colleges and universities.”
Schaer 432 Mass. at 478 (quotation and citations omittédjprivate university is not a state or
local government, andhé courts must recognize and respect the strong interest of a private
university in managig its own affairs.Furthermore, “ensuring allegations of sexual assault on
college campuses are taken seriously is of critical importance, and therdasibt that
universities have an exceedingly difficult task in handling these iss&eswn Univ, 2016 WL
715794, at *4.

With that framework in mind, the Court turns to the question of whether the complaint
alleges a plausible claim that Brandeis failed to provide the “basic fairmessiich its students
are entitled.In this context, at least, theeare two principathreads to the “fairness” inquiry.
The first is procedural fairnesghat is, whethethe process used to adjudicate the matter was
sufficient to provide th@ccused student a fair and reasonablaortunity to defend himself.
The seond is substantive fairnesghat is,even if the procedure was fawhether the decision

wasunduly arbitrary or irrational, or tainted by bias or other unfairness.
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a. Procedural Fairness

The first question is whether the procedwewloyed by Bratleis methe test of “basic
fairness.” When the school at issue is a public institution, the accused student must, at a
minimum, receive protections consistent with the Due Process Clause of theeRthurt
Amendment.See, e.gGoss 419 U.S.at574-85 (holding that dua@cess requires notice and
opportunity fora hearing wherpublic high school students face suspension of less than ten
days). It is well-established, however, thapavateuniversity “is not required to adhere to the
standards of due process guaranteed to criminal defendants or to abide by rulesioéevide
adopted by courts.'Schaer 432 Massat 482, Cloud 720 F.2d at 725%ee RendeBaker v.
Kohn 457 U.S. 830, 837-38 (1982). However, courts may refer to those releslimtig the
fairness of a particular disciplinary hearingloud 720 F.2d at 725.

In Cloud a third-year law student was charged with misconduct for looking timeler
skirts of female studenta the school’s library. 720 F.2d at 723. In a subsequent civil suit,
Cloud challenged the fairness of the process used in hisicas#.724. Under the university’s
rules, Cloud was afforded a hearing in front of an impartial panel at which hepvasented by
counsel, and had the opportunity to cregamine lhe withesses against hind. at 723.The
First Circuit found that the process afforded Cloud comported with basic fabuiedsl not
attempt to identify which procedures, if any, were necessary to a findinthéhatocess was
“fair.”

Similarly, in Walker v. Preglent & Fellows of Harvard College82 F. Supp. 3d 524, 532
(D. Mass. 2014)xhe murt found that the disciplinary process used in the case of a law student
charged with plagiarism comported with basic fairness where the chattgksht “had nate of

and understood the charges,” had a hearing before a board, and was representedrbgyn att
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who was allowed toall witnesses, present evidence, cresamine witnesseand argue on the
student’s behalf. Again, however, the Court did not attemjatentify any specific individual
protectionghatmust be afforded the accused in order for a disciplinary to be consider&d fair.

Here,Brandeis failed to provide a variety of procedural protections to John, many of
which, in the criminal contextrathe most basic and fundamental components of due process of
law.

(1) No Right to Notice of Charges

Brandeis did not require J.C. to provide a “full account” or “thorough statement” of the
charges, and never provided such a statement to*Jdhateal, John was expected to defend
himself against the vague and open-ended charge that he had “numerous inappropriate,
nonconsensual sexual interactions” with J.C. from September 2011 to May?2013.

Under the circumstances, the lack of specific notice of the chanayekave been
particularlyprejudicial. This was not a dispute about a single isolated event; it involved a
lengthy and apparently tangled relationship that went on for nearly two yeansdel®r's failure

to inform John of the details of the charges appears to havednguifecantadverse effect on his

301n Bleiler v. Collegeof the Holy Cross2013 WL 47143400. Mass.Aug. 26, 2013), a case involving
the expulsion of a student who was found guilty of sexual assaulptiiefeund that the university was not liable
for breach of contract, but did not address the “basic fairnesamicthe analytical framework.

31 As noted, the university’s procedures required only that an adratoistsuggest” that such a statement
be prepared. lItis not clear, at this stage of the litigation, whetheasuggestion was made to J.C. In argng
the complaint alleges that J.C. at some point provided “substantialeyinformation” to university administrators,
and that the additional information was not provided to John.

32 The right to reasonable notice of the charges in a criminal @daowgis set forth in both the Sixth
Amendment to the United States Constitution and the Massachusetts fimtlafr®ights. U.S. Const. amend. VI
(“In all criminal prosecutions, the accused shall enjoy the righio be informed of the nature and cause of the
accusation . .."); Mass. Const. Pt. 1, art. X{INo subject shall be held to answer for any crimes or offence, until
the same is fully and plainly, substantially and formally, describ&ihio . ..”); seealsoln re Oliver, 333 U.S.
257,273 (1948) (“A person'’s right to reasonable notice of a charge against hiis] basic in our system of
jurisprudence”); Fed. R. Crim. P (requiringthat an indictment contain “the essential facts constituting the effens
charged).
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ability to prepare a defense. For example, the Special Examiner’s findingsubstantially
influenced by her conclusion that J.C. was the more credible party. According tepibw, R.C.
provided “1)consistent statements regarding each alleged incident, not wavering éramtitth
description of the incidents; and 2) a consistent theme linking many of the allegkshts.”
(Special Examiner’'s Report at 15). In contrast, the Special Examirred that Johnvas
inconsistent in his recollection of certain events. Such a discrepancy, howevactly what
one would expect where one party is fully informed of the subject matter of theyiaqdithe
other remains ignorant, and has to surmisesftecifics of the charges over the course of the
investigation.

In Fellheimer v. Middlebury Colleg&69 F. Supp. 238 (D. Vt. 1994), a student was
charged with both rape and the separate offense of “disrespect of pelsoa$.245. The
student, however, was informed only of the rape charge, and was never informed dtdreexi
of the disrespect charge or of the alleged conduct underlying that chdrgehe court found
that the disciplinary hearing was “fundamentally unfair” and that it wapdssible” for
Fellheimer to defend himself against the chargeat 246-47.

There is little practical difference between a school failing to inform the atofislee
charge against him or, as here, having informed him of the formal chargengeto provide
him with the specific factual conduct alleged to have given rise to the chargenidt@um, it
the failure to provide John with notice of the specific charges against him may haaasalhs
impaired the fairness of the proceeding.

(2) No Right to Counsel

Brandeis did not permit John to have counsel in connection with the Special Examiner’s

investigation, either to participate actively or to render passive ad@mepare Cloud720
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F.2d at 723 (student permitted to be represented bysebanuniversity hearingyvalker, 82 F.
Supp. 3d at 532 (sam¥).

The proceeding was not, of course, conducted in a court of law, according to the rules of
procedure and evidence. Nonetheless, Brandeis engaged an outside attorneyblyrestima
yearsof experience and training, to investigate and prosecute serious chargasabassault
and other sexual misconduct. But it expected a student, approximately 21 yearshahad, wit
legal training or background, to defend himself, alone, against thosecharges.

3) No Right to Confront Accuser

Brandeis did not permit John to confront or cross-examine J.C., either directlgugtthr
counselB* Presumably, the purpose of that limitation was to spare J.C. the experienceof bein
subject to crossxamnation2® While protection of victims of sexual assault from unnecessary
harassment is a laudable goal, the elimination of such a basic protectionrighthef the

accused raises profound concerns.

33 The rightto counsel in a criminal proceeding is likewise set forth in both the fealedadtate
constitutions.U.S. Const. amend. VI (“In all criminal prosecutions, the accuselii snjoy the right . .to havethe
Assistance of Counsel for his defence.”); Bl&onst. Pt. 1, XII (“. . . every subject shall have a right.to be
fully heard in his defence by himself, lois council, at his election.”seealsoPowell v. Alabama287 U.S. 45, 67
69 (1932) (“The right to be heard would be, in many cadfdgtle avail if it did not comprehend the right to be
heard by counsel”)Gideon v. Wainwright372 U.S. 335, 344 (1963) (“The right of one charged with crime to
counsel may not be deemed fundamental and essential to fair trials in@amtrées, butt is in ours.”).

34 The right to confront one’s accusetilewise guaranteed in both the federal and state constitutions
U.S. Const. amend. VI (“In all criminal prosecutions, the accusdbestjay the right. . .to be confronted with the
witnessesgainst him . ..”); Mass.Const. Pt. 1, art. XIl (“[Blery subject shall have a right .to meet the
witnesses agast him face to face. ..”); see generall\Crawford v. Washingtqrb41 U.S. 36, 435 (2004) State
v. Webb2 N.C. 103, 104 (Supei. & Eq. 1794)(“[I]t is a rule of the common law, founded on natural justice, that
no man shall be prejudiced by evidence which he had not the libergys®axamine)’

35 Such a limitation is expressly set out in the April 2011 “Dear Colleagtter”:

OCR strongly discourages schools from allowing the parties pédissamguestion or cross
examine each other during the hearing. Allowing an alleged perpetratorstiguan alleged
victim directly may be traumatic or intimidating, thereby possé@scalating or perpetuating a
hostile environment.

(Dear Colleague Letter at 12).
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In the famous words of John Henry Wigmore, cresanination is “beyond any doubt
the greatest legal engine ever invented for the discovery of truth.” 3 WigmodenEgi§ 1367,

p. 27 (2d ed. 1923). The ability to craeessamine is most critical when the issue is the credibility
of the accuserSeeDonohuev. Baker 976 F. Supp. 136, 147 (N.D.N.Y. 1997) (“[l]f a case is
essentially one of credibility, the ‘croegamination of witnesses might [be] essential to a fair
hearing.”) (quotingWinnick v. Manning460 F.2d 545, 550 (2d Cir. 1972)).

Here, there wre essentially no thirgdarty witnesses to any of the events in question, and
there does not appear to have been any contemporary corroborating evidence.r& he enti
investigation thus turned on the credibility of the accuser and the accused. Under the
circumstances, the lack of an opportunity for cresamination may have had a very substantial
effect on the fairness of the proceeding.

4) No Right to CrossExamine Witnesses

As noted, Brandeis prohibited John from confronting and cross-examining J.C.
Brandeis, however, likewise did not permit the cross-examination of other sagegho
presumably would not be traumatized by the experience. While there were ndraadzdrty
witnesses to any of the alleged acts of sexual misconduct, the Special Examatieelesa
interviewed, and relied to some degree, on the testimony of withesses othe€Cthdohh was
not provided an opportunity to cross-examine any of those witnesses, or indeed to be &dvised o
the substance of their testimony.

(5) No Right to Examine Evidence or Witness Statements

It is unclear whether J.C. ever provided any corroborating evidence (such as, f
example, contemporaneous texts or e-mails) to the Special Examiner. df Beagideis did not

give John access to it, and there was nothing in the 2013-14 Handbook that permitted him such
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access?®

The Special Examiner did interview thiparty witnesses, four of whom were identified

by J.C. (Am. Compl. § 91). John had no opportunity to review any statements they may have

provided. It is unclear whether any witnesses gave statements that wereyftranaltribed or
recorded, or whether the Special Examiner prepared any interview memorahdaegquested
copies of all the “interview notes taken by the Special Examiner and Observearty’ Brandeis
refused to provide. (Am. Compl. Y 138-39).

(6) Impairment of Right to Call Witnesses and Present
Evidence

If John had received fair notice of the allegations, and if Brandeis had conducted a
hearing, John would (presumably) have had an opportunity to present his own evidence in
response to J.C.’s charge§e€2013-14 Handbook § 19.10 (in a normal student disciplinary
process at Brandeis, the accused student has the right to “present withekseshehalf”)).
Under the Special Examiner Process, however, John was not informed of the detaitaséthe
against him until after the Special Examiner had prepared her Report, when a s wifniméair

Report was read aloud to him. (Am. Compl. 11 96-101).

John then attemptednsuccessfully, to submit additional evidence; the complaint alleges

that after the reading of the summary, he supplied “additional facts, mdaeditional

36 SeeFed. R. Crim. P16 (requiringthe government to provide a criminal defendant with documents
obtained during discovery that are “material to preparing the d=fens

37 According to the complaint,
John needed the full Report and underlying interview notes in order fipkiseal of all of the
facts contained in the Report, including exactly what it is that J.C. lsaid him, what J.C.’s
witnesses said, theaight the Special Examiner gave to the parties’ and witnesses’ interview
statements, and a full understanding of the factual and legal bases &pdtial Examiner’s
findings. The Summary given to John lacked this information.

(Am. Compl. 1139.
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witnesses, and his sworn affidavit” to Boes, but that she “refused to refer dolynié
additional facts, witnesses, or affidavit to the Special Examiner for furtimsideration.” I¢l.

11 131, 133). It specifically alleges that among the information John provided to Boédkeva
names of witnesses who would have attested to the fact @dtumorously recounted the
Movie Incident to mutual friends throughout the [r]elationshipd. { 110).

(7 No Access to Special Examiner’'s Report

Brandeis did not provide John with a copy of the Special Examiner’s Report until the
entire proceedingvas concluded. He was thus forced to defend himself in the sanctions phase of
the proceeding, and to prepare his appeal, without access to the very document in whitth his g
was determined. During the sanctions and appeals part of the proceed8updlz
Examiner—and every administrator and faculty member who determined John’sHate—
access to the Report. John, however, didhot.

As noted, John has a plausible contractual claim under the Handbook that he had an
enforceable right of access t@ttReport. The Handbook, however, does not expressly address
the issue, and certainly does not provide John with a right to timely access tponainrerder
to defend himself.

(8) No Separation of Investigatory, Prosecution, and
Adjudication Functions

Under the Special Examiner Process, a single individual was essentiaigl wath the
powers of an investigator, prosecutor, judge, and jury. Furthermore, those decis®nstwe

reviewable except as to certain narrowly defined categories.

3%81n a criminal proceeding, such secrecy would be at odds with the most basiples of justice and fair
play. SeeOliver, 333 U.Sat257 (reversing contempt conviction where proceeding was conducted hastily a
secret, and defendant did tatve a fair opportunity to be informed of the charge and refute the evidence against
him).
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Thedangers of combining in a single individual the power to investigate, prosecute, and
convict, with little effective power of review, are obviotis.No matter how welintentioned,
such a person may have preconceptions and biases, may make mistakes, aatim
premature conclusions. The dangers of such a process can be consideraligdnfitigere is
effective review by a neutral party, but here that right of review was sub#tacitcumscribed.

(9) No Right to Effective Appeal

The SpeciaExaminer process, as set forth in the 2013-14 Handbook permitted an appeal
on only four grounds: fraud, “denial of rights under this procegsgcedural error,” or “the
claim of new evidence not previously available, which would have materiadigtad the
decision.” (2013-14 Handbook § 22.6 at 33). Conspicuously absent from that list is the ability
to appeal on the ground that the Special Examiner’s decision was not supported byethecevi
or that it was otherwise unfair, unwise, or simply wroilpe Special Examiner, for all practical
purposes, had the first and only say in determining John’s guilt.

(10) Burden of Proof

The standard of proof in sexual misconduct cases at Brandeis is proof by a
“preponderance of the evidence.” For virtuallyogher forms of alleged misconduct at
Brandeis, the more demanding standard of proof by “clear and convincing evidence” i
employed. The selection of a lower standard (presumably, at the insistehedJoited States
Department of Education) is not problematic, standing alone; that standandnsaly used in

civil proceedings, even to decide matters of great importance. Here, hpthevemwering of

% 1n a criminal preeeding vesting a single person with such a great quantity of aggregated would
violate due processSeeOliver, 333 U.S. at 28-79 (Rutledge, J. concurring) (“Michigan’s omean grand
jury . . .combines in a single official the historically separate powers of grapdgommitting magistrate,
prosecutor, trial judge and petit jury. This aggregated authoritysientbe accusednonly the right to a public
trial, but also those other basic protections secured by the Sixth Araahdm.”).
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the standard appears to have been a deliberate choice by the university to makeseasat o
misaonduct easier to prove—and thus more difficult to defend, both for guilty and innocent
students alike. It retained the higher standard for virtually all othesfofretudent misconduct.
The lower standard may thus be seen, in context, as part obartetilt the playing field
against accused students, which is particularly troublesome in light of theation of other
basic rights of the accused.
(11) Conclusion

Again, this was not a criminal proceeding, and Brandeis is not a governmertjal enti
Nonetheless, the stakes were very high. John was charged with serious dfignsasyt the
potential for substantial public condemnation and disgrace. He was required to defegiflihim
what was essentially an inquisitorial proceeding thatgubéyi failed to provide him with a fair
and reasonable opportunity to be informed of the charges and to present an adequateHiefense
was ultimately found “responsible,” and received a penalty that may permaseantlyis life
and career. Under the circumstances, the complaint plausibly alleges thatctdupes
employed by Brandeis did not provide him with the “basic fairness” to which hentitisce

That decision is based on the entirety of the procedures employed by Branveeishgi
nature otthe charges and the circumstances of the case. It is not necessary for tite Cour
decide what the bare minimum mightbthat is, how many procedural protections Brandeis
could have removed and still provided “basic fairness” to the accused—or whethmaracular
procedural protection was required under the circumstances of this cases.ithecessary to
decide what procedures might be appropriate in a different type of univemsigeping, with
less serious charges and less substantial conssggjer involving matters more closely related

to core academic functionsSeeGabrilowitz v. Newmarb82 F.2d 100, 104-05 (1st Cir. 1978)
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(discussing right to counsel in public school disciplinary mattee®);alsdGorman v. University
of Rhode Island837 F.2d 7, 16 (1st Cir. 1988) (saméjinnick v. Manning460 F.2d 545, 549-
50 (2d Cir. 1972) (discussing right of crassamination in school disciplinary matters).

Finally, and to repeat, the Court is not deciding the merits of the case—in particula
whetherJohn in fact committed any form of sexual misconduct. It is simply ruling that the
complaint plausibly alleges a violation of the “basic fairness” to which Johnitilea and
therefore states a claim upon which relief can be granted.

b. Substantive Fairness

Because the procedures employed by Brandeis did not afford the accused “basic
fairness,” the substantive result reached as a result of that process is sgrasu doubt.
However, the complaint also raises serious concerns as to the substantivevesuftone
assumes that the process itself was othermpnseedurallyfair.

One of the most basic components of fairness is an unbiased and neutral fact-finder.
Accused students are entitled to have their cases decided on the+oerite paicular facts of
the case, set in the proper contexdnd not according to the application of unfair generalizations
or stereotypes or because of social or other pressures to reach a certain result

The complaint alleges that the Special Examiner basefihidargs on “novel notions of
consent, sexual harassment, and physical harm” that “are at odds with tratet@ahahd
cultural norms and definitions.” (Am. Compl. 1 18). It further alleges thatindingis “ignored
the context of a romantic, dating relationship, and were not supported by the evidéh¢ceee(
also id. ¥ 33 (alleging that the Special Examiner’s findings “could not be squared with the
evidence, and elevated commonplace, everyday interactions in a neaylyawnmmnsensual

relationship into serious sexual transgressions”)). And it further alleges that dlhigender
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and sexual orientation stereotyping infuses the Special Examiner’'s Refpdrtf’215). Finally,
it alleges as follows:

The Special Examiner approached the Ratahip as if John was the Dominant

Male Aggressor and J.C. was the Submissive Female Victim, stereotypes derived
from heterosexual culture. Those stereotypes would be inappropriate in any
sexual misconduct investigation, but clearly they did not apply to John’s and

J.C.’s Relationship. It was undisputed that J.C. was out of the closet and sexually
experienced, but John had not had any sexual contact with a man and was not sure
of his sexual orientation when they met; J.C. broke up with John for ngt bein
“forceful” enough with him; and John’s alleged conduct involved commonplace
sexual activity. Nothing in the evidence suggested that J.C. was weak, passive, or
dominated by John, but that female-male heterosexual stereotype was imposed on
John throughoute Special Examiner's Report. The Special Examiner should

have known that closeted gay men are not in a dominant position to “pressure”
openly gay men who are sexually experienced into an unwanted sexual
relationship.

(Id. 1 216).

There are few thirgyin life as complex as a losigrm relationship. It is perhaps
impossible to expect anyone to plunge into the labyrinth of a lengthy emotionalkaiatl se
relationship between two young adults and hope to emerge with a cleastanding of what
happened and why. Here, however, there is reason to believe that the Special Edecrdedr
John’s guilt to a substantial degree on unfair generalizations, stereotypescalrfiitzicies, and
that the basic fairness of the proceeding was affected by that fact. Adewles will suffice.

(1) The Significance of the Delay in Reporting

The first alleged sexual assault, theovie incident,” is alleged to have occurred in
September 2011. At the time, both J.C. and Johe iwepbming freshmerdohn was 17 years
old and J.C. was 18. J.C. did not report the “assault” at the time to anyone. The twothppare
had sexual relations the very next day, and soon thereafter embarked on a 21-month-long
romantic relationship, during which they appeared, to their friends, to be happy and@ol@for

together. The complaint alleges, and the Special Examiner's Report does not@apsgarte,
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that J.C. never complained or reported any incidents of sexual misconduct at any pagt dur
that relationship. JeeAm. Compl. § 11).

After they broke up, in July 2013, J.C. waited another six months to file his accusations.
In the meantime, J.C. and John had undergone an unhappy deterioration of their friendship; J.C.
had begun abusing alcohol; and J.C. had attended two sessions of “sexual assaultttratning”
(J.C. contends) made him start “thinking” about whether he had been sexually abuseidl (Spec
Examiner’'s Report at 13). Finally, in January 2014—two andhaitfeyears after thancident—

J.C. alleged for the first time that he had been the victim of multiple sexual assaults

It is true, of course, as the Special Examiner noted, that “sexual misconduct claores oc
dating relationships and that such conduct can occur for yedasdt (L6). It is also true, as she
noted, that individuals may “underreport incidents of intimate partner violencendsrand
family due to a number of reasons, including shame and embarrassment,” or “lileegpwuke
not perceive unwanted sexual contact with an intimate partner as coerdae.”B(t surely
“basic fairness” requiresiore than the rote recitation of generalizations about thesarag
victims of sexual miscondusbmetimeseact.

Why did J.C. enter into a seal and romantic relationship with John immediately after
the first alleged assault, and stay with him for 21 months? Why did he not complain about, or
report, any misconduct for that entire period? It is certainly possible, of cthatée Special
Examiner was correct, and J.C. did not report the misconduct out of shame or emleattassm

But it is also possible that J.C. was not remembering matters accurately; thdht wou
hardly be surprising after the passage of two years. Human memoriemaeatrand subject
to substantial modifications and degradation over time. Moreover, they arg seetiéptible to

such factors as hindsight bias (that is, the influence of one’s current percegptimntedge, and
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state of mind) and suggestibility (that the influence of suggestion, express and implicit, by
others). Itis possible that J.C.’s memories were colored by anger dityhntustiohn that arose
after the breakup. It is possible that his sexual assault training had atistegefésct on s
memory, causing him to subconsciously reinterpret his menfSri@s.it is possible that his
subsequent alcohol abuse affected his interpretation of events.

Those possibilities could neither be accepted nor rejected out of hand; they would need to
be carefully considered by a neutral fnder, not decided on the basis of unfair
generalizations. If the Special Examiner considered those issues, iteflexted in her
report?!

(2) The Significance of the Relationship

The central factual questiontine Special Examiner’s investigation was consent;
specifically, whether J.C. communicated consent to John “verbally or through act{28%1-
12 Handbook § 3.3% “Generally[,] sexual acts with consent are just sex. Therefore, the
definition of sexual assault turns completely on the meaning of consehtJacob E. Gerso&
Jeannie SukThe Sex Bureaucrac$04 Cal. L. Rev. (forthcoming) at 10.

As noted, the Special Examiner’s Report entirely dismissed the signdicéduice long-

term relationkip in evaluating John’s behavior, on the ground that “sexual misconduct does

40The Special Examiner noted that victims of sexual assault may noefpe unwanted sexual contact
with a partner to be “coercive” at the time. (Special Examiner's Report at h&j.ny well be true in some
instances, but surely considerable caution should be exercised in apptipginciple to make presedéay
judgments about past events. If neither partner perceived the temdbacimproper at the time, the potential for
unfairness is acute where one partner changes his perception, in hintsaglyttwo years after the fact.

41 A lengthy delay in reporting couldsoadversely affect the ability of the accused to defentsélf, as
evidence (such as contemporaneous text messages) may not have beesdpreserv

42 Thus, whether J.C. inwardly disliked a particular sexual interaatitine time, or regretted it afterward,

is significant only to the extent that his feelings wesenmunicated to Johk#nin other words, whether John knew or
reasonably should have known that J.C. consented.

75



occur in dating relationships and such conduct can occur for y8a@®f. tourse, it is true that
rape or other forms of sexual assaalh occur in the context of a lortgrm reéationship, and it
canoccur for years. Of course, the existence of such a relationship is not atacengage in
sexual misconduct. But surely the question of consent is strongly affectedriatuhe of the
relationship between the parties; iissurd to suggest that it makes no difference whatsoever
whether the other party is a total stranger or a-tenigp partner in an apparently happy
relationship.

Normally, over the course of a long relationship, the parties develop implicikphcite
understandings that affect their behavior, including certain forms of non-verbahtoistions
that might be inappropriate between strangers or casual acquaintances neayeleevitirely
differently by longterm partners. Again, the existence of atiehship does not give someone
the right to commit sexual assault. But neither is it meaningless and irrelevantwahextieg
the question of consent.

The Special Examiner’s findings concerning the “kissing” incidents arepiariy
noteworthy. The Special Examiner concluded that John had occasionally awakened J.C. with
kisses, and had sometimes continued to try to kiss him after J.C. said he wanted to go back to
sleep. She further concluded that those actions were acts of “violence.” Tadaaebult, she
essentially stitched together a series of broad generalizatlassing is sexual activity; a
sleeping person is physically incapacitated and therefore cannot gsentothe existence of a
relationship is not relevant to consent; sexual activity without consent is seisaahduct;

sexual misconduct is a form of violence—to reach a conclusion that seems at oddsnaitbnc

43 The 201112 Handbook provides that “[p]rior sexual activity an existing acquaintandeiendship, or
relationship that has been sexual irunatdoes not constitute consent for the continuation or renewal of sexual
activity.” (2012112 Handbool§ 3.3).
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sense and the ordinary meanings and definitions of words.

In short, the existence of a relationship was unquestiomatdytral issue in assessing
John’s behavior and resolving the issue of consent. The existence of a relationship did not
immunize John from the consequences of any improper behavior. But neither should it have
been dismissed out of hand simply on thadhaka broad generalization that sexual misconduct
can, and sometimes does, occur in the context of a relationship.

3) The Significance of J.C.’s Abuse of Alcohol

The Special Examiner concluded that J.C. had begun to abuse alcohol after he broke up
with John, and that his use of alcohol “strengthen[ed] his credibility that he experienced
unwanted sexual contact.” (Special Examiner’'s Report at 16). Her stated b#sas for
conclusion was that “[a] study of physical and sexual abuse found that pas¢mtr accurrence
of assault is associated with significantly increased rates of reportédlalse.” (d. at 15).

According to the complaint, the Special Examiner “relied on a single, hearsayates
study in the 1990s reporting significantly increased rates of alcohol use among ywaheen)
after recent occurrences of sexual assault as ‘probative’ that J.C. probalaygderienced
unwanted sexual conduct.” (Am. Compl. § 125).

The Special Examiner ignored the information supplied by one of John’s

witnesses that J.C. began drinking at his grandmother’s funeral, two months afte

J.C. and John broke up, and the undisputed fact that J.C. grew up in a severely

dysfunctional, alcoholic family, suggesting that J.C.’s resort to alcol®l wa

triggered byfamily history and events, not by unwanted sexual activity with John.
(Id. 1 126) (emphasis in original).
Even assuming that the research study was valid, its use in this caogmstas

certainly open to question. The Special Examiner may have engaged in apdashiac

fallacy, reasoning that because the alcohol abuse occurred after the brealeulattionship, it
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must have been caused by the relationship. J.C.’s abuse of alcohol may have betn a direc
product of sexual misconduct by John, or it may have been the product of a variety of different
factors. It was an issue that should have been approached with considerable caresianudynot
by the application of broad generalizationgost hoaeasoning.
@ Conclusion

The Court need natecide whether the substantive analysis of the Special
Examiner, apart from any procedural shortcomings, denied John the “basisdatmehich he
was entitled. It is sufficient for these purposes to note that the possibleninbsthortcomings
reinforcethe conclusionhatthe procedures followed did not provide basic fairness, and that
therefore Brandeis plausibly could be found liable for breach of contract. Again, and¢ahe
the Court is making no finding that the conclusions of the Special Examiner arechesra
factual matter. The questiat present is simply whether the complaint plausibly alleges that the
factfinding process and its result violated the contractual relationship. Based dhlplaus
allegations of a denial of “basic fairness,” the answer to that question is iffirttimeative.

3. Summary of Breach of Contract Claims

In summary,d the extent tha€ount Onealleges breach of contract based on
(1) Brandeis’s allegethilure to provide Johwith a copy of the Special ExamineReport;
(2) its allegedfailure to maintain ta confidentiality of his educational record; gBjlits alleged
failure to provide him with basic fairness in the disciplinary process, defendagtion to
dismiss will be deniedThe motion will be granted as to the remaining claims of breach of
contract.

B. Breach of the Implied Covenant of Good Faith and Fair Dealing

Count Twoasserta claim forbreach of the implied covenant of good faith and fair
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dealing. Under Massachusetts law, a covenant of good faith and fair dealing is inmpheery
contract. UNO Rests.Inc. v. Boston Kenmore Realty Cop41 Mass. 376, 385 (2004)he
covenant provides that “neither party shall do anything that will have the effeestobyging or
injuring the rights of the other party to receive the fruitthefcontract.” Anthony’s Pier Four,
Inc. v. HBC Assocs411 Mass. 451, 471 (199(juotations omitted)

The implied covenant may not be invoked to create rights and duties not contemplated by
the provisions of the contract or the contractual relationdbip Rests.441 Mass. at 385;
AccuSoft Corp. v. Paj@37 F.3d 31, 45 (1st Cir. 2001jlowever,aparty may breach the
covenant of good faith and fair dealing withoutdmieing any express term of tlw@intract. See
Fortune v. National CasRegister Cq.373 Mass. 96, 101 (1977QDtherwise, the implied
coverant would be a mere redundancihe essential inquiry is whether the challengaadcict
conformed to the parties’ reasonable understanding of performance obligati@ilechsd in
the overall spirit of the bargain, not whether the defendant abided by the lekiercohtratin
the course of performance.

The nature of the university-student relationship under Massachusefipears to be
somewhat unique antbt necessarily tied tordinary principles of contract law. Among other
things, it is unclear whether the typoonged test for analyzing a univers#tgdent contractual
relationship (that is, whether the “reasonable expectation” of the student wasdnbe
proceeding was conducted with “basic fairness”) derfvem the implied covenant or some
other source.

In any event, the allegations of the complaint here are sufficient to stiaiengfor
breach of the implied covenant. The complaint alleges, in substance, that Brandeis did not

conform to the parties’ reasonable understanding of the performance obligatiofisctedran
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the overallspirit of the bargain, even if Brandeis technically complied with the letter of the
Handbook. Accordingly, Count Two states a claim for breach of the implied cowdrgoud
faith and fair dealing

C. Estoppel and Reliance

Count Three asserts a count for estoppel and detrimental reliance, egssoritathding
that (1) the “varias standards, policies, and procedures” of Brandeis “comstéptesentations
and promises that Brandeis expected or should have reasonably expected would induce action or
forbearance by John.” (Am. Compl. § 227). In his memorandum, John contends that this count
is based on representations and promises that are not contained in the Handbgigksand
single examplethe alleged promise by Brandeis “to ensure that members of the Appeals Board
had no conftts of interest.” (Pl. Menm29).

Essentally, this count asserts a claim for promissory estoppel. It isagéblished that
recovery under a quasentract theory is not available where there is a written contract
governing the same subject matt&eege.g, Trent Partners & Assa, Inc. v. Digital Equip.
Corp, 120 F. Supp. 2d 84, 104-05 (D. Mass. 1999) he Supreme Judicial CoyHhas]held as
a matter of law that an oral statement made in the fagevotten contract was not a ‘promise’
or ‘commitment’for promissory estoppel purses because the existence of a written contract
demonstrated the parties’ intention that it would govern theicatgiransactiori. (citing Rhode
Island Hosp. Trust Nat'l Bank v. Varadig#i19 Mass. 841, 850 (1995))lt.is true that plaintiffs
may pgead causes ofcdon in the alternativeHere however, John is seeking to use promissory
estoppel to fill in one or more of the gaps in the contract jusdlier than asserting an
alternative theory of liability Under the circumstances, that is petmitted SeeBrown Univ,

2016 WL 715794, at *15Count Three accordingly fails to state a claipon which relief can

80



be granted

D. Negligence

Count Fourasserts a claim famommonlaw negligence The complaint asserts that
Brandeis was negligent if1) choosing Boes as the findécisioamaker forJohris caseand
(2) failing to conduct a proper conflicts check with respect to the Appeals Boarkis |
memorandum, Johalleges ahird theory, that Brandeis negligently breached its “duty to keep
John’s education record confidential by violating FERPA in leaking information dbbuats
disciplinary proceedings to third parties.” (Pl. Mem. 30) (footnote omitted).

1. Negligent Retention and Supervision

Massachusetts recognize@gsause of action for negligent supervision or retention of an
employee.“Negligent retentiorjor supervision] occurs when, during the course of employment,
the employer becomes aware or should have become aware of problems with aeeihgloy
indicatal his unfitness, and the employer fails to take further action such as invegtigatin
discharge or reassignmentfoster v. Loft, InG.26 MassApp. Ct. 289, 291-92 (1988) (quoting
Garcia v. Duffy 492 So. 2d 435, 438-39 (Fla. Dist. Ct. App. 1986)).

Although the case law sometimes describes negligent retention and negligentisapervis
as two separate tortsjs more accurate to think of negligent retention as falling under the
umbrella of negligent supervisiorsee Great Ndns. Co. v. Paino Asso¢864 F. Supp. 2d 7,

20 (D. Mass. 2005) (““Negligent supervisias’probably a more accurate label for the tort of
negligent retention, because in some situations the appropriate course of actioanimi@yer
is to dismiss an employee and in atBiguations it may be more appropriate to reassign that
employee or take some other course of action.”)

Brandeis first contends that tblim must be dismissed becaudsén, by virtue of his
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student status, had a private contractual relationship with the school. “The togtigénte
hiring, retention, and supervision ordiitarelate to situations wheremployees are brought
into contact with members of the public in the course of an employer's businéssrelli v.
Bushessint’l, Inc., 973 F. Supp. 241, 246 (D. Mass. 1997) (quokagter, 26 Mass. App. Chat
290). Brandeiss positionis thatbecausdohn was a Brandeis student and had a private
contractual relationship with the school, he is not properly considered a member of the publi
The «istence of a private contractual relationship between the parties, howewenotioe
necessarily mean that the plaintiff is no longer a member of the “publididgrurposes of a
negligent retention or supervision clairSee, e.g.Copithorne v. Framingham Union Hosg01
Mass. 860 (1988) (holding defenddrdspital not entitled to summary judgment on plaintiff
patient’s claim for negligent retention of physicianhu$ John’s status as a student does not
necessarily preclude his negligence claim

Brandeis also contends that John’s negligent retention and supervision claim should be
dismissed because it fails to allege any facts demonstrating thaeBr&ndw, or should have
known, that Boes had a propengiycommt procedural errors in handlirdisciplinary
proceedings Brandeis relies oXicarelli v. Business Int@mational, Inc, which held that a
plaintiff must allege that an employer knew or should have known that the emplaoyae ha
“proclivity to commit the complainedf acts.” 973 F. Supt 246-47(citing Foster, 26 Mass.
App. Ct.at291). Brandeis'seasoning implies that because Boes had never overseen a Special
Examiners Process before, she necessarily could not have made previous errors from which
Brandeis would have been put on notice of her “proclivity” to do so.

It is true that~osterheld thata plaintiff may show that a defendant emplosfeould have

foreseen an employee’s negligetesed othe employee’grior actsor omissions.Seefoster,
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26 Mass. App. Ct. at 295. But it istrtrue that, as Brandessiggests, Johmustallege prior bad
acts in order to bring his claim for negligent supervision. Instead, &odézr, John needs only
to allege facts that, if true, would show that Brandeis should have known there werertpfobl
with Boes indicating her “unfitness” to oversee John’s case, but failed to tahkerfaction.|d.

at 291-92.

Johnallegesthat Boes was unfit to oversee his case becauseahanfamiliar with the
Special Examiner’s Process, had never served as a final detial@rbefore, and was selected
only because the Dean of Students (who would normally serve as the final deaier)-had
recused himself(Am. Compl. 11 233-34)An employer may be negligent where it assigns
employees to positions or duties with which they had no previous experience or tr&e&)g.
e.g, Grote v. Meyers Land &attle Co, 485N.W. 2d 748, 756Neb. 1992) (ranch owner-
employer’s knowledge that J@arold boy had no experience in handling codlevant to
finding employer negligent where colt kicked boy in the hedéttsh Mfg., Div. of Textron, Inc.
v. Pinkerton’s, InG.474 A.2d 436 (R.l. 1984) (jury could firmmployer negligent in failing to
supervise or prepa employee for assigned task

Even takinghefactsin the complainas truethat appears to be a dubious claim; placing
a university administrator in the role of a decisioaker is a far cry from entrusting a complex
or dangerous task to an untrained individual. Nonetheless, for present putpssedeast
plausible that Brandeis was negligent in appointing Boes as the final danigkan-inJohn’s
case Whether the evidence will support such a claim is a question for another day.

2. Neqgligent Failure to PreventConflict of Interest

The complaintlsodlegesthat Brandeis breached its duty of care to Johfailing to

conduct a proper conflicts check with respect to the members of the Appeals Boardeis
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contends that this claim fails because it had no specific duty to John; even if it didittaae s
duty, thatthere was no breach; and even if there was a brtdearie, is no basis to conclude that it
causedhe allegednjury. John did not address those contentions in his memorandum in
response, and accordingly has waived his rights with regdhdt claim.

3. Breach of Duty to Maintain Confidentiality of Educational Record

In his memoranda, JoHuarthercontends that his negligence claim is based on the
complaint’s allegation that Brandeis leaked or allo@€dto leak confidential information
aboutthe Special Examiner’s findings, which Doe contends Brandeis had a duty to protect unde
FERPA 20 U.S.C. § 1232g. That claim, however, is not set out in the amended complaint, and
accordingly has not been properly asserted in this case.

E. Defamation

Count Five of the complaint asserts a claim for defamatitwo separatgrounds.
First, the complaint allegdebat Brandeis defamed John by leaking information regarding the
Special Examinés findings to thirdparties Second, the complaint@des thaBrandeis aided
and abetted J.C.’s defamation of John by failing to correct J.C.’s public accusgaorst dohn
that Brandeis knew were false

1. Defamation Generally

To establish a defamation claim under Massachusetts law, a plaintiff musfighbat
the defendant made a statement concerning the plaintiff to a third pattyat(#)e statement
could damage the plaintiff's reputation in the community; (3) that the defend=aaat veault in
making the statement; and (4) that the statemergresiused the plaintiff economic loss or is
actionable without proof of economic losShay v. Walters702 F.3d 76, 81 (1st Cir. 2012)

(citing Ravnikar v. Bogojavlensk¢38 Mass. 627, 629-30 (200@juotations omitted))
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The complaint alleges that Brandeis intentionally leaked the Special Exanfiineirig)s
to two differentthird parties, John’thencurrent and prospective employers. (Am. Compl
1 28). In support ahatclaim, the complainassertshat thecurrentemployer told John that it
had bea “made aware” of his situatiat Brandeis from “several sourcesld.( 200). The
complaint does not further allege who or what the sources were, arti@ilarinformationof
whichthe employer had been made aware

John contends that the fact thiae current employer identified “several” sources means
thatthe information could not have come from just J.C. This does not mean, however, that
Brandeis was one of the additional sourteg\lthough the complaint need not allege facts
sufficient to show a probability that a Brandeis administrator was a saurmugst still show
“more than a sheer possibility” thBtandeis acted unlawfullylgbal, 556 U.Sat678 (quoting
Twombly 550 U.S. at 556).

With regard to the prospective employttie complaint states only that the prospective
employer had “ties” to Brandeis and stopped responding to John’s e-mails even thodgh it ha
promised hire him. Am. Compl.{ 202). The complaint does not inclualeyfacts attempting to
identify exactly what “tiesthe prospective employer had to Brandeis, saes it describbow
those tieplausiblylead to a conclusion that Brandies made an actual statement to that

employer® Again, dthough the existence of ties between the employer and Brandies make it

44 Any additional sources also could have been any of the students or matianicthe complaint alleges
J.C. identified John by name. (Am. Cpimf191).

45 Although at oral argument plaintiff further clarified that the employas & public relations firm that had
won Brandeis’s account, the Court is limited at this stage to evalubgrfgur corners of the complaint and certain
undisputed pcritical documents, not statements made at oral arguriest.Young v. Lepong05 F.3d 1, 141
(st Cir. 2002) (“The fate of a motion to dismiss under Rule 12(b)(6) ordinkmgnds on the allegations contained
within the four corners of the plaifftis complaint.”).
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possible that Brandies leaked information to the prospective employene frossibility is not
enough to state a claimPenalbert-Rosa v. FortunBurset 631 F.3d 592, 596 (1st Cir. 2011).

2. Aiding and Abetting Defamation

The complainturtheralleges that Bandeis aided and abetted Js@lleged defamation
of John by failing to correct J.C.’s public accusations against John that Brandeis&rew
false. Under Massachusetts law, a defendant may be liable for aiding and abedtingtsete
(1) a thirdparty committed the relevant tort; (2) thefendanknewthe thirdpartywas
committing the tort; and (3) thekefendantctively participated in or substantially assistethim
commission of the tortGo-Best Assets Ltd. Citizens Bank of Mas163 Mass. 50, 64 (2012)
(citing Arcidi v. National Ass’'n of Gov't EmployeeBl7 Mass. 616, 623-24 (2006); Restatement
(Second) of Torts § 876(b) (1977)).

Brandeis does not contend tlla¢ complaint failso allege facts that, if true, would
establish alaim that J.C. committed defamatiohe complaint’s allegations that Brandeis was
aware of at least some of J.C.’s statements to the medidsarsufficient to establish the second
element of aiding and abetting liability.

However, the complaint alies no facts at all indicating that Brandeis either “actively
participated in or substantially assisted” J.C. in defaming John. According tontipdamt, it
was J.Cwho contacted a national publication with his story; J.C. who posted the final outcome
letter on social mediand J.C. who told students and a WBUR reporter that Johrrdyaet”
him. (Am. Compl. 11 191-96)John argues that Brandeis “allowed J.C. to create a hostile
environment,” presumably by failing to intervene in what John describes as du@paign to
defame and harass hinfPl. Opp. 33).Even if this is true, mere “allowance” of a tort certainly

does not rise to the level of active participation or substantial assistgunaedeunder
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Massachusetts law for aiding and abettiability to attach.

Thus, because the amended complaint fails to allege facts that, if true, weuldg to
liability either for defamation or aiding and abetting defamation, Countwiivee dismissed
for failure to state a claim

F. Invasion o Privacy

Count Six asserts a claim for invasion of privabassachusetts has never recognized a
common-law cause of action for invasion of priva8ee Alberts v. Devin895 Mass. 59, 70
(1985). To the exent, therefore, that plaintif cause of don for invasion of pvacy is based
on state commolaw, it likewise fails as a matter of law.

The Massachusetts Privacy Act establishes “a right against unreasonadtk) tsallw
serious interference with . . . privacy.” Mass. Gen. Laws ch. 21B, §he statute protects
individuals from “disclosure of facts. .that are of a highly personal or intimate nature when
there exists no legitimate, countervailing intere®dsey v. Andersor304 F.3d 148, 153-54
(1st Cir.2002) (quotindratt v. International Bus. Machs. Cor@92 Mass. 508, 518 (1984)
(citations omitted)).

As with thedefamation claimJohn’s claim for invasion of privacy is grounded in his
allegation that Brandeis disclosed information, including3pecial Examines findings, to his
thencurrent and prospective employers. For the reasons set forth, dbexamended complaint
does not allege facts giving rise to more than a mere possibility that, evefinlihgs were
disclosed to Johs employers, it was Brandedisatdid so. Seelgbal, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 556). Count Six willereforebe dismissed.

G. Intentional Infliction of Emotional Distress

CountSevenasserta claim forintentionalinfliction of emotional distressin
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Massachus#, to statesucha claim, a plaintiff must allege (1) that the defendant either intended
to inflict emotional distress or knew or should have known that emotional distredsewikely
result of his conduct; (2) that the conduct was extreme and outrageous; (3) that the conduct
caused the plaintiff emotional distress; and (4) that the emotional distreseveae and of a
nature that no reasonable person could be expected to enddgesite. Howard Johnson Go.

371 Mass. 140, 144-45 (1976).

Specifially, the complaintlleges thaBrandeis’s conduct iemploying theSpecial
Examiners Process to find John responsible for J.C.’s charges, “effectively labelingsheam a
sexual predator,” was extreme and outraged@dsn. Compl. 11 254-55'°

Conductis “extreme and outrageous” only if it is “so outrageous in character, and so
extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized communitifdley v. Polaroid Corp.400Mass.

82, 99 (1987) (quoting Restatement (Second) of Torts § 46, comment d). AlBi@ugteis’s
actionsin John’s case may have been unreasonable and unfair, and a violation of its express or
implied contractual obligations, the bar for asserting an BEDn is considerably higher. The

facts set out in the complaint, even assuming that they are true, do not amoestitote the

sort of targetedjeliberate, andhalicious conduct that is required for an IIED claiBee

Fellheimer 869 F. Suppat 247; Harris v. St. Joseph’s Uniy2014 WL 1910242, at *11-12

(E.D. Pa. May 13, 2014%ee alsdoyle v. Hasbro, In¢.103 F.3d 186, 195 (1st Cir. 1996).

CountSevenwill thereforebe dismissedbr failure to state a claim

46 |n his memorandum, John contends that Brandeis intentionally infectedional distress on him by
defaming hinto his employers. (Pl. Opp5). However, that claim is not set forth in the complaint; in any eaent
set forthabove, the complaint does not plead sufficient factsatea claim for defamation.
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H. NegligentiInfliction of Emotional Distress

CountEightassertsa claim for negligent infliction of emotional distresBo establish
such a claima plaintiff must show/(1) negligence; (2) emotiai distress; (3) causation;
(4) physical harm manifested by objective symptomatology; anthé a reasonable person
would have suffered emotional distress under the circumstances of the Ragtmi v. Abbott
Labs 386 Mass. 540, 557 (198&Fullivan v. Boston Gas Gall4 Mass. 129, 132 (1993).

Brandeis appears to challeritpés claim sokly on the ground that the complaint fails to
state a claim for negligence. For the reasons discadgre, the Couttas rejected that
challenge. Accordingly, Brandeis’s motion to dismiss with respect to Cagimt \Eill be
denied.
VI.  Conclusion

Forthe foregoing reasons, Brandsimotion to dismisss GRANTED as to Counts
Three, Five, Six, and SeveBRANTED as to Count Four, except insofar as it alleges a claim for

negligent supervision; and otherwiB&NIED.

So Ordered.

[s/ E. Dennis Saylor

F. Dennis Saylor IV
Dated:March 31, 2016 United States District Judge
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