Sullivan Surveying Company, LLC v. TD Bank, N.A. Doc. 16

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 15-11819RGS
SULLIVAN SURVEYING COMPANY, LLC
V.

TD BANK, N.A.

MEMORANDUM AND ORDER ON DEFENDANTS
MOTION TO DISMISS

July 10, 2015
STEARNS, D.J.
Plaintiff Sullivan Surveymg Company, LLC, broughtthis suiton April

3, 2015in Middlesex Superior Courtagainst TD Bank, N.A., alleging
conversion (Count I), negligence (Count IIl), anadmey had and received
(Count 1V), as well as statutory violations Bifass.Gen.Laws ch.106 (Count
I[1) andMass Gen. Laws ch. 93882, 11(Count V). TD Bankremoved the
case on diversity grounds to the federal distrazirc. Now before the court

is TD Bank’smotion to dismiss.

1TD Bank isprincipally based in Delawar&ullivan is a Massachusetts
Limited Liability Company composed entirely of Maxhusetts
stakeholders. Def.’'s ResponsEl-2.
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BACKGROUND

The facts viewed in the light most favorable t8ullivan as the
nonmoving party are as follows Sullivan, a land surveying andcivil
engineering businessnaintainsa commercial checking account with TD
Bank Compl.qY 3, 5. SullivanemployedTheresa Zimmerley ass full-time
office manager and bookkeepéd. { 4. From on or about September 1, 2013
to October 22, 201&Zimmerleyexecuted “checkcashingschemeivhereby
she“prepar[ed] checkslrawn a plaintiff's depository account .in varying
amounts, forg[ed]the authorized signature on each check, and then
presenfed] each check in person daily or every other day aBank, which
cashel each check and paid proceealdsreofto Zimmerley.Id. 5. In total,
Zimmerley cashedt leastl38 forged checks and embezzled at least $133,953
from Sullivan Id. § 6. In an attempt ta@over up her schem&mmerley
“recorded th@mames of fictitious payeé&sfor eachforgedcheckin Sullivan’s
internal checkbook registetd. { 5.

Sullivan further alleges that TD Barifailed to conduct any reasonable
iInquiry or question the appropriateness of Zimmyslactions”and“knew,
or should have known, that the checks” were forged{111-12. Duringthe
thirteenmonth periodfrom September 2013 to October 20D Bank

provided Sullivan with periodic bank statementBef.'s Mem. at 2. After



discovering Zimmerley’s check forgery scheoreor about October 22, 20,14
Sullivan fired Zimmerley and notifiedD Bankof the embezament Pl.’s
Opp'nMem. at 4
DISCUSSION

To survive a motion to dismiss, “a complaint muehtain sufficient
factual matter, accepted as true, to ‘state a claimelief that is plausible on
its face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009), quotiBegll Atl. Corp.
v. Twombly 550 U.S. 544, 570 (2007). Two basic principlesdg the
court’s analysis. “First, the tenet that a counishaccept as true all of the
allegations contained in a complaint is inapplieabd legal conclusions.”
Igbal, 556 U.S. at 678. “Second, only a complaint tétates a plausible claim
for relief survives a motion to dismiss.1d. at 679. A claim is facially
plausible if its factual content “allows the coumd draw the reasonable
inference that the defendant is liable for the mnstect alleged.”d. at 678.
“If the factual allegations in the complaint areoteneager, vague, or
conclusory to remove the possibility of relief frotme realm of mere
conjecture, the complaint is opémdismissal.”"S.E.C. v. Tambon&97 F.3d
436,442 (1st Cir. 2010 Acomplaint will also be dismissed where the statut

of limitations bars its claimsSeeFed. R. Civ. P. 12(b)(6).



The Mass. Gen. Lawsch. 106 Claim

Under the Uniform Commercial Cod&CC), as incorporated under
Massachusetts lawbanks are required to provide customers with bank
statements that contain the “item number, amoumd,@ate of paymentor
eachcharge Mass. Gen. Laws ch. 106, 84D6(a). In turn,a banking
customerhas a duty to disa@r and report any unauthorizenatures or
endorsemaets to the bank within one yearCallahan v. Wells Fargo & Co.
747 F. Supp. 2d 247, 252 (D. Mass. 20X)ingMass. &n. Laws ch. 106, §
4-406(f). Banking customeyalsohavea duty to“exercise reasonable care
and promptnessn reviewing their bank statements and notify the bank
of any unauthorized transactiom&causethe customersare ‘in the best
position to discover and report forgeriedd. at § 4406(c) GrassiDesign
Grp., Inc. v. Bank of Am., N.A74 Mass. fAp. Ct. 456, 4582009) “If the
customer fails to report the first forged check huit thirty days, the
customer is precluded from recovery for any adaiibchecks forged by the
same wrongdoer and paiil good faith before the bank has received notice
from the customet. Id., citingMass. Gen. Laws ch. 106, 84D6(d)(2). As
an exception, comparative fault applies where ‘thstomermroves that the
bank failed to exercise ordinary care in paying itieen and that the failure

subgantially contributed to loss.lId. at § 4406(c). Ordinary care is defined



as the exercise of “reasonable commercial standaK@isassi 74 Mass. App.
Ct. at 458, citingMass. Gen. Laws ch. 108§,3-103(a)(7)

As TD Bank arguesSullivan isbarred by the statute of limitations and
thusprecludedrom recovering for any forged checktsatappear on a bank
statement made available to Sullivan before Octdi®r2014, that is,one
year prior tats notice tol'D Bank. SeeCallahan, 747 F. Suppat 252.(While
the September 2013 bank statemleatame available to Sullivan in the first
week of October 2013, Sullivan did not notify TD rdaof the frauduntil
October 22, 2014. TD Bankalsoassertshat since Zimmerleforged all 138
checksbeginningon or about September 1, 2Q Rullivan was requiredot
notify it of the forgerieswithin thirty daysof receipt ofthe Septembe?2013
bank statement.This statemendisclosedthat Zimmerleymade the first
unauthorizedwithdrawalfrom Sullivan’s account on September 10, 2013
Def.’s Mem. at 7seeJenniferMikels Aff., Exs. A, B2 TD Bankcontends that

it follows thatSullivan is precluded from recovering for thieecks forged by

2 |t is appropriate to consider these exhibinsanalyzing TD Bank’s
dispositive motionbecausehey arecentral toSullivan’s Complaint. See
Curran v. Cousins509 F.3d 36, 44 (1st Cie007), quotingW atterson v.
Page 987 F.2d 1, 3 (1st Cir. 1993noting that a court may “consider
‘documents the authenticity of which are not disggdiby the parties™ as well
as “documents central to the plaintifff’s] claim™ and “documents
sufficienty referred to in the complaifi).
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Zimmerley madamore than thirty days after the September 2013 rignt
statemenbecameavailable(in early Octobef2013)

TD Bank argues that the exception for comparatadtfdoes not apply
becauseSullivan does notto allege unreasonable conduwmt its part See
Govoni &Sons Const. Co. v. Mechanics BafhikMass. App. Ct. 35,42001)
(providingexamples of unreasonabb@nkconduct including “payment of
checks with missing indorsements ., failure to inquire into the authority
to sign of one purportingo be an agent . .,.payment of checks bearing
irregular or incorrect indorsements and honorirchpack on which the name
of the payee has been visibly altergé¢ The UCC howevestipulates that
comparative fault appliesthe customeprovesthat the bank failed tfmllow
reasonable commercial standar@eeMass Gen. Laws ch. 106, §406(c).
Here,atthe pleading stagén the absence of evidence that TD Bank did or
did not follow general commercial banking practicethe courtcannot
determinewhether TD Bank exercised orthry care; such a determination

is ordinarilya question of fact to biesolvedby thejury. SeeGovoni & Sons

3ln response, Sullivamakes the generic assertigmat“TD Bank acted
negligently, without good faith, and not in obsemea of reasonable
commercial stanards.” PlL.'sOppn Mem. at 8. Sullivan further contends
that TD Bank failed in its “duty to examine the clke which were presented
for cash, to verify the signature, confirm the idiepofthe person presenting
the check, [and] to record identificatiaithe presenter.ld. at 8-9.
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Const. Co. v. Mechanics Bank¥95 WL 809827, at *81 (Mass. Super. Mar.
3,1995)affd as modified51 Mass. App. Ct. 3&001)(finding no negligence
on the part of the bank only after hearing oratitesny and examininghe
parties exhibits).

Common-Law Claims

Sullivans Complaint also assertsthree commoraw claims:
conversion (Count 1), negligence (Count Ill), anemey had and received
(Count IV). Sullivan haswaived Counts | and IVPIl.'s Opp’n Mem. at8-9.
Sullivan’s commonrlaw claimfor negligence (Count Illis barred becaudbae
UCC supplantsthe common law with respect to banking matterSee
Gossels v. Fleet NatBank 453 Mass. 366, 3702009) (“Where a UCC
provision specifically defines grties’ rights and remedies, it displaces
analogous commoitaw theories of liability’); see alsoReading Co-Op.
Bank v. Suffolk Constr. Co164 Mass. 543, 549 (2013)T] he UCC provides
a comprehensive scheme for enforcemefitights and allocation of losses
that would be effectively undermined by applicatmiconflicting common
law principles”).

Chapter 93A Claim

In Count V, Sullivan alleges that TD Bank “engaged in unfair and

deceptive practicégn violation of Mass. Gen. Laws ch. 93A. Compl34].



To prevail on a Chapter 93A claim, a plaintiff mwsdtow that a defendant
engaged in {Qi]nfair methods of competition and unfair or deceptive axcts
practices in business transactionMass. Gen. Laws. ch. 93A, § Practices
are deceptive in the context of Chapter 93Aif tbeyld reasonably be found
to have taused a person to act differenfilgm the way he [or s#] otherwise
would have acted.”Aspinall v. Philip Morris Cos., In¢c442 Mass. 381, 394
(2004), quotindPurity Supreme, Inc. v. Attorney GeB880 Mass. 762, 777
(1980). AChapter 93A plaintiff must also prove that a dedantsdeceptive
conduct caused him someppreciable loss or injury.See Hershenow v.
Enters. RentA-Car Co. of Boston, In¢c.445 Mass. 790, 79800 (2006).
Here, Sullivan cannot rely on its conclusory allegation that THank
“‘engaged in unfair and deceptivegatices” tosatisfy its pleading burden.
Seelgbal, 556 U.Sat 678 (Threadbare recitals of the elements of a cause of
action, supported by mere conclusory statements,atsuffice”).
ORDER

For the foregoing reason§D Bank’smotionto dismissCournts I, Ill,
andIV is ALLOWED. TD Bank’s motion to excluddrom Count Ilforged
checks drawn on Sullivan’s account that appeamdrank statement made
available to Sullivarprior to October 22, 2013is ALLOWED. TD Bank’s

motion to exclude fronCount Il forged checks drawn on Sullivan’s agod



thirty days or more after TD Bank madeailablethe first account statement

iISsDENIED. Count VisDISMISSEDwithout prejudice.The court willgrant
Sullivan the requestetventy-one(21) days tofile an amenad Count V of
its Complaint

SO ORDERED.

/s/ Richard G. Stearns
UNITED STATES DISTRICT JUDGE




