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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 15-11863RGS
HARRIET MENEZES
V.

U.S. DEPARTMENT OF TRANSPORTATIONgnd
ANTHONY R. FOXX, Secy, U.S. Dept ofransp.

MEMORANDUM AND ORDER ON
DEFENDANTS'MOTION FOR SUMMARY JUDGMENT

August3], 2017
STEARNS, D.J.

Harriet Menezebroughtthis lawsuit againster former employer, the
United States Department of Transportat{®©OT), claiming, inter alia, a
failure to accommodate her disabilitiesetaliaion and disriminatory
treatmenbasedonherdisability, religious beliefsface, gendeland ageand
a creaton of a hostile work environment After a paradeof dispositive
motionsand amended complaintsll that remains i| Title VII -retaliation
claim based onMenezesfilings with the Equal Employment Opportunity
Commission (EEOC) The claim is targeted at several of Menefesieral

Aviation Agency FAA) supervisors Discoveryin this caseended on

1 The courthas previously admonishdds. Menezes that her case is
now limited totheretaliation claim Notwithstanding the admonition, she
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February 28, 2017. On May 12, 2017, the governmmeaved for summary
judgment. Menezes filed her Opposition on June0d?.
BACKGROUND

Menezes recitesfive EEOC complaints that she filed between
December 12, 2010, and March 22, 2@A8ior to her ternmation), that she
alleges incitedher managersto retaliate against her. Thgenesisand
chronology of theelevantEEOC complaints are as follows.

Menezes initiled an EEOC proceeding on December 6, 2010,
complaining that afrAAmanage, Scott Bracketthad discriminated against
her. On January 10, 2011, Menezes filed a formal EEO@ plaintdetailing
a number otlleged acts of discriminatiorSeeGovt Ex. lat 2.

On January 13, 2012, Carlos Pestarsgther oMenezes5upervisos,
issuedher a Letter of Reprimandor “Resisting Management Authority,
afterMenezegefused Pestana@rder that shenove to another workspace
Menezegold him that havasengaged in “military style management again
SeeGovt Ex. 2 at £2. The reprimand @amonishe her for“Inappropriate
Conduct; based oran emailhe had serntb a coworkercomplaining about

her managers’ work performance and her job resgmwlitgs. On January

has filed a plethora of documents with her Oppositifew of which havany
bearing on lrretaliationclaim.
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20, 2012 Menezediled asecondformal EEOC ComplainfEEOC No. 520
2012-00432, regardingPestana’'tetter of Reprimangdandseven claims of
discriminationallegedlybased orher Asian and White race, her brown skin
color, her sex, her Englisbirth, her age(51), her physical disabilites
(cancer, sleep disorder, allergies)nd amental disability (anxiety)all
occurring in the &Il of 2011 allegedlyin reprisal for herfirst EEOC
complaint

On May 16, 2012, Pestana issued a Letter of DetismMenezes
iImposing a threaay suspensionMay 2124, 2013 for Inappropriate
Conduct after Menezes seant email to Pestana and-amrkerscomplaining
that she was “feeling the same battered wife syndromeyasr wife
[Pestana’smentioned in her divorce filiny and that Pestana was “an
abusive man.Govt Ex.3at 2 On June 3, 2012, thieAA assigned Menezes
to a new supervisor, Angela Olso®n June 19, 201Menezesamended her
pendingEEOC Complaint to allege that the thrday suspension was the
result of discrimination.

On August 23, 2012, Olson issuddienezesa “Notice of Proposed
Suspensiorfor Fourteen Days$or Inappropriate ConductOn September
24,2012, she sent a Letter of Decision to Men@ngssingthe suspensian

This newcharge of inappropriate condustas based on an emailenezes



sentto two FAA managers, Colleen D’Alessandro and Diane Romanosky,
accusing Pestana of falsifying a travel vouch®&eeGovt Ex. 5. Olson noted
thatMenezestecent 3day suspension and prior reprimand “have donelittl
to deter this latest instance of inappropriate aoetd and thather lack of
remorse and failure to acknowledge any respongybiior her actions
warraned progressivediscipline Id. at 2, 5. Menezescontacted an EEO
counselor on October 12, 2012, to complabout the suspensipandfiled
athird formal EEOC complaint on January 28, 20 B=eGov't Ex. 6.

On February 12, 2013, Olson issubktnezesa “Notice of Proposed
Removal for Inappropriate Conduct, Failure or Ddalayollow Instructions,
and Defying Managerial Authoritypased orMenezesactionson December
3 and 4, 2012 Olsoncited an emailthat Menezes hadentto her and
fourteen othelFAA employees stating that Olsdrad condoned “malicious
gossip and speculations that management shoulthia&e to subordinates.
..”andhadfailed to investigate “false accusations made byearployee on
alleged workplace violence.With regardto Menezes’ Failure or Delay to
Follow Instructions” Olson cited: (1) Menezes’failure to respond to five
requests tacorrect a discrepancyiiher time and attendance repof2)
failing to prioritize work assignments as direct€8d) failingto comply with

four instructions not to place a telephone calllel®lson was questioning



herabout a work assignmen(4) failingto give Olson the telephone before
terminating thecall so that Olson could speak to the other paiEy;failing
to answer an incoming telephone catier three directives to do sand (6)
failing to notify Olson whershearrived at work at other than the scheduled
start time. Olson also citedthe followinginstances oMenezes Defying
Managerial Authorit{ (1) herrefusdto tell Olson wlenshe had arrived for
work andstatingthat the question was an abuse of Olson’s autho(iy
refusng to meet with Olson to discuss the appropriate ufsenoails and
other communications andgaintelling Olson thaher request wasrmabuse
of authority; (3)nherrefusal to apprise Olson ofthe current statulglehezs’
work and again iterating the accusatiomf abuse of authorityand (4)
Menezestefusal to perform a particular work assignment agdintelling
Olson that the assignment was an abuskesfauthority. SeeGovt Ex. 7.
Olson provided Menezes with 16 hours of excusedeabs to review the
materials attached to the “proposed removal” memdwan andto file a
reply. After receivingtwo extersions to prepararesponse, on March 20,
2013, Menezes fileder rebuttal.

After six years of government service, Menezes w@aminated fom
her positionas anAdministrative Officer at th&AA effective May 3, 2013.

SeeGovt Ex. 8. Menezedfiled her nextEEOC Complaint on July 3, 2013,



challenging herdismissal Ultimately, Menezes withdrew her EEOC
Complaint of January 28, 2013, aroch May 19, 2015, filed a 6@age
Complaintinitiating this action
DISCUSSION

Federal Rule of Civil Procedure 56(c) “mandatesehé&y of summary
judgment . . . upon motion against a party whosfdd make a showing
sufficient to establish the existence of an elemesdential to that party’'s
case, and on which that party will bear the burdéproof at trial.” Celotex
Corp. v. Catrett477 U.S. 317, 32323 (1986).

For purposes of summary judgment we are requiredreov

every reasonable inference in favor of the nonmgvparty.

However, at this stage we need not credit infersribat “rely on

tenuous insinuation.”"Natl Amusements, Inc. v. Town of

Dedham ,43 F.3d 731, 743 (1st Cil995) (internal quotations

omitted). Moreover, the nonmovant still has “therten of

producing specific facts sufficient to deflect. . summary

judgment.. . .” Mulvihill v. Top-Flite Golf Co, 335 F.3d 15, 19

(1st Cir.2003).
Dennis v. Osram Sylvania, In&49 F.3d 851, 858 (1st Cir. 2008A trial
judge acts well within his authority on a summandgment motion in
assessing the reasonableness of the inferencestight be drawn from the
circumstantial evidenceRicci v. Alternative Energy, In211F.3d 157, 161
162 (1st Cir. 2000). ‘TA] mere challenge to the credibility of a movant’

witnessesvithout any supporting evidenckes not raise a trialworthy issue



of fact.” Moreau v. Local Union No. 24B51 F.2d 516, 519 (1st Cir. 1998)
see alsdFavorito v. Pannell27 F.3d 716721(1st Cir. 1994);LaFrenier v.
Kinirey, 550 F.3d 166, 164168 (1st Cir. 2008).“[O]n summary judgment,
absent specific facts discrediting testimony fronwitness associated with
the movant, and absent a direct conflict in thetibesny, the opponent
(althoughentitled to have [his or her evidence taken as)trisenot entitled
to have the moving partyevidence positively disbelieved.Grubb v. KMS
Patriots, L.P.,88 F.3d 1, 4 (1st Cir. 1996).

Title VII makes it unlawful “for employers to reiate against persons
who complain about unlawfully discriminatory empiognt practices.”
Ahern v. Shinsek§29 F.3d 49, 55 (1st Ci2010)(quotingNoviello v. City
of Boston 398 F.3d 76, 88 (1st Ci2005)). In order to proveetaliation
under Title VII, a plaintiff must show “thdhe desire to retaliate was that-
for cause of the challenged employment acti®niv. of Tex. Sw. Med. Ctr.
v. Nassar 133 S.Ct. 2517, 282(2013);see also Ponte v. Stease Inc, 741
F.3d 310, 321 (1st Cir. 2014) o present a prima facie case of retaliation, a
plaintiff is required to show that “she engagegmtected conduct, that she
suffered an adverse employment action, and thatwsal nexus exists
between therotected activity and the adverse actioml.” If a plaintiff has

established a prime facie showing of retaliatiome tburden shifts to the



employer to articulate a legitimate, nondiscrimiodt reason for the
employment actionMcDonnell DouglasCorp. v. Green411 U.S.792,802
(1973) If the defendant succeeds, “the burden shiftkliadhe plaintiff to
show that the proffered legitimate reason is irt Eapretext and that the job
action was the result of discriminatory animu€gdllazo v. Bistol-Myers
Squibb Mfg., Inc.617 F.3d 39, 46 (1st Cir. 2010 Evidence of retaliation
under Title VIl can be direct or circumstantifdeeDeCaire v. Mukasey530
F.3d 1 (1st Cir. 2008).

Itis undisputed thatlenezes engaged in protected actiumyiling her
EEOC complaintsandthat herterminaton by Olsonconstitutel an adverse
employment actior? It is also undisputed tha®lson knew of Meneze€s
EEOCI(ilings.

On the remaining issue afausation,the courtwill assumethat
Menezes hasnet the“relatively light burden otstablishinga prima facie
case of retaliatiori Mariani-Colon v. Deft of Homeland Sec511 F.3d 216,
224 (1st Cir2007) seealsoSanchezZRodriguez v. AT & T Mobility P.R., Inc.,
673 F.3d 1, 15 (1st Ci2012) (holding thaplaintiff hadestablished a prima

facie case of retaliation where approximately thneenths had transpired

2 At the times Menezes made her EEOC filings, heresuisors were
successively, Pestana and Olson (who had takensonsgrvision of Menezes
on June 3, 2012, after she sent him the inflammya¢anai).
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between the protected conduct and the material ra@vaction). Menezes
was notified on February 12, 2013, that she woldddrminated (“no earlre
than 30 calendar days from the receipt of [the]jerot). Although hennitial
EEOCcomplaints were filedn 2010,shehad filedher most recenEEOC
complaint regardingher 14-day suspensioron January 28, 2013 See
GarayaldeRijos v. Muncipality of Carolina, 747 F.3d 1525 (1st Cir. 2014)
(treating “temporal proximity” between adverse emymh@nt action and
protected conduct as just one factor, “reinforcgdobher evidence,” that
supported a jury verdict of retaliatioiquotingTrainor v. HEI Hosjtality,
LLC, 699 F.3d 19, 28 (1st Ci2012).

The burden therefore #ts to the FAA to “articulate alegitimate,
nondiscriminatory reasdnfor Menezestermination. TheFAA points to
abundant instances of Menezes misconduct as an employee her
unrepentantacts ofinsubordination her libelousstatementsabout her
supervisorsher attempts to inciteo-workersagainst FAAmanagemeytier
refusal to followworkplacedirectives,her disruptive behaviot,and her

defiance ofvork rules. Gov't Ex. 4 at 36.

3 Nicole DurboisRomeo, whowvorked in space nedenezesand was
uninvolved in theFAA’'s decision to terminather, stated thaMenezesvas
often loud, disruptive, and extremely insubordinedenanagement.ld. at
8. After learning of DurboidRomeo’s complaint, Menezes accused her and
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In responseMenezexonenddhat Olson fabricatedlaimsin order to
buttresghe decision to terminate hand thathe complaints about herere
simply a pretext to disguisélson’s (and Pestana’s) discrimination
However, “[i] t is not emough for a plaintiff merely to impugn the veracdly
the employer's justificatiofshe] must ‘elucidate specific facts which would
enable a jury to find that the reason given is aply a sham, but a sham
intended to cover up the employerteal motive: [ discrimination.”
Melendez v. Autogermana, In622 F.3d 46, 52 (1st Cir. 201@guoting
MedinaMufioz v. R.J. Reynolds Tobacco @26 F.2d 5, 9 (1st Ci990)).

When assessing a claim of pretext in an emplayme
discrimination case, aodrt’s focus is necessarily on the
motivations and perceptions of the decisionmakdesnick|v.
Gen. Elec. Co0,]950 F.2d[816], [] 824 [(1st Cir. 1991)] Thus, as
long as [the manager] believed that [the employee’s]
performance was not up to snuff and [the employee]has
presented no evidence suggesting that managemaeanighh
otherwise— it is not our province to secongliess a decision to
fire [her]as a poor performerThat is true regardless of whether,
to an objective observer, the decisionuMbseem wise or foolish,
correct or incorrect, sound or arbitrarysee Veldzquez
Fernandez/. NCE Food, In¢.476 F.3d6,] [] 12[(1st Cir. 2007)]
see also MesnigkO50 F.2d at 825 (explaining that “courts may
not sit as super personnel departments, assedsengpérits. . .

of employershondiscriminatory business decisions”).

two other ceworkers, Maureen Campbell and Joseph White, ofdpéatite
supremacists Id. at 7-8.
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Davila v. Corporacion De Puerto Rico Para La Difosi Publica 498 F.3d
9, 16:17 (1st Cir. 2007).

Retaliation is a powerful weapon in the arsenadistrimination law.
Whata court must guard againsttlseconversionof a legitimate swordnto
an illegitimate shield insulatinga disruptive and insubordinate employee
from workplace discipline. A government agency imahbe prevented by
claims of retaliation from carrying out its legitabe functions, which include
maintaining workplace decorum and protecting otleanployees (ad
supervisors) froman employee'sabusive conduct. See AbrHRivera v.
Johnson 806 F.3d 599, 61®11 (1st Cir. 2015). “Even in retaliation cases
where elusive concepts such as motive or interd ar issue, summary
judgment is appropriate if the neanoving party rests merely upon
conclusory allegations, improbable inferences, anghsupported
speculation.” Vives v. Fajardp472 F.3d 19, 21 (1st Cir. 2007) (quoting
Benoitv. Tech. Mfg. Corp.331 F.3d 166, 173 (1st Cir. 2003). If ever a
government emplyer was entitled to summary judgment on a retelmat
claim, this is that case.

ORDER
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For the foregoing reasondefendant'amotion for summary judgment
is ALLOWED. The Clerk will enter judgment for defendarand close the
case.

SO ORDERED.
/' s/ Richard G. Stearns

UNITED STATES DISTRICT JUDGE
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