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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ANDREW DAVISON and CAPE COC
BIOFUELS, INC,

Plaintiffs,
Civil Action No. 15¢v-11889FDS
V.

TOWN OF SANDWICH, JASON VIVEIROS
THOMAS CORRIVEAU, GEORGE
RUSSELL, and GEORGE H. DUNHAM

Defendants.

MEMORANDUM AND ORDER ON NON -PARTY UNION’S MOTION TO QUASH
SUBPOENA FOR THE PRODUCTION OF DOCUMENTS
(Dkt. No. 58)
CABELL, U.S.M.J.

Plaintiff Andrew Davison Davisonor the plaintif) wasterminated from his position as a
Sandwich, MAfirefighter and brought suit against several entitiegjuding BAson Viveiros
(Viveiros), who was then a fellow firefighter and president of $a@dwich Professional Fire
Fighters Association, IAFF Local 2196 (the Union). As part of discovery, Vivdiass
subpoenaed the Union, a nparty, to praducedocuments réecting communicationdetween
Viveirosandthe Union’s lawyer concernirthe plaintiff. The Unionimoved toquash the subpoena
on the ground that théocuments are protected bhetattorneyclient privilege. (Dkt. No. 58).
Viveiros opposed the motion and movéa have the Court review the documeimtscamera
Viveiros alternatively requested through his opposition that the Ercidde at trial any evidence
concerning his acts or omissions as union president. (Dkt.@2@nd63). The Court allowed

the motion for ann camerareview and lereafter held a hearing ¢tuding theplaintiff, the
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defendants anthe Union. After consideration of the court filings, teabmitteddocuments, and
the arguments advanced at the hearing, the Gaumtludes that the communications are not
protected by the attornegfient privilege TheUnion’s motion to quash is therefore denied and
Viveiros’ alternative requesb exclude evidence, premature in any eventiostand need not be
considered

l. RELEVANT BACKGROUND

Davison was at all relevant times a Sandwich firefiglatet part owner of a company
called Cape Cod BioFuels, Inc. (CC BioFuels). When Davison sustained an injury wikilegv
as a firefighter, he took a medical leave of absence from the firefigbéeron but continuetb
work at CC BioFuelsperforming light tasks Aroundthe same timethetownwas considering a
proposl to build a public safety complex which wouldouse police, fire, and otheéown
operations. The proposal enjoyed the support of some within the fire department but Davison
opposed itand he showed it by among other things erecting a large sign in his yard oomglem
it.

The plaintiff alleges that supervisors within the fire department took issueis/gbriduct
and pressurediin to remove the sigiyy telling himthathe was violating state law by working at
CC BioFuels while out on medical leav&/hen theplaintiff refused his superiors ordered him in
writing to stop verking. The plaintiff alleges that it was common forefiighters to work
elsewheravhile out on leave ande met with department officials to discuss the mditether.
Shortly thereafter, however, the plaintiffs medical leave ended and h@eéttw work as a
firefighter. Upon his return, anghere there was no longer a basis to ohderto stop working
at CC BioFuels, the plaintiff was issued a written reprimaAdcording to the complaingnd

relevant to the motioto quashthe plaintiff alleges that:



Defendant Viveiros advised Mr. Davison that he cawdthppeal or

grieve such reprimand because there was no adverse action being

taken against him. Defendant Viveiros falsely stated that he had

checked with the Union’s lawyer on this. That was not true; he never

checked with the Union’s lawyer but rather he simply did not want

Mr. Davison to have the union appeal or grieve this reprimand.
Compl., at § 35. To rebut this allegation, Viveiros seeks to obtain documents from ¢me Uni
which would show that he in fact did consult with the Utsdawyer. Notably, no one appears
to dispute that there anedeeddocuments bearing on the purported consultation, or that Viveiros
simultaneouslghared his written inquirp counselvith the plaintiff. In fact, Viveiros is already
in possession of the documents he seeks to obtain from the Wmstuding an email dated
August 17, 2012 from Viveiros to Union Counsel, Howard Lenow, ardpy of a bill dated
September 3, 2012 for services renderelfhyenow to the Union. Viveiros nonetheless duug
the Union’s permission to formally use tdecuments in this cag®ecause h&as acting in his
capacity as president of the Uniainen he consulted counsahd assumes that tlil®cuments
thusreflect attorneyclient communicationsvhich are protectedybthe attorneyclient privilege
The Union appears &hare this view as wedind has declined to waive the privilege.

Il. DISCUSSION
As the entity asserting the privilege, the Union bears the burden of showing that “(1) the

communications were received from a client during the course of the clieatehder legal
advice from the attorney in his or her capacity as such; (2) the cacations were made in
confidence; and (3) the privilege as to these communications has not been w&iveti'r of
Revenue v. Comcast Carg53 Mass. 293, 304 (2009). In order for a communication to be made
in confidence, it must be made “with the exjpdéion that the communication will not be divulged.”

Id. at 305.

With respect to the email, there are no markings or notations on it to evince tlaat it w



being sent in confidence. On the contrary, there is no dispute that Viveiros blind copied the
plaintiff when he emailed the communication to the Union’s counsel, and therevisienoe that
Viveiros ever instructed the plaintiff that themail must be keptonfidentialas a privileged
communication Cf. Upjohn Co. v. United Stateg49 U.S. 383, 395 (1981) (communications
between employees and in house counsel deemed privileged where the chairman of tyevieoar
explicit instructions that the communications at issue were highly confijenGansequently,
Viveiros, as president of the Union, knew when he communicated with counsel, and shared the
same communications with Davison, that Davison could have, had he so wished, shared the
communication with anyonelse, without restrictian As such, there iso basis to conclude that
Viveiros communtated with counsekith an expectation that the communication would remain
confidential. Accordingly, the Union has no#t its burden of demonstrating that Viveiros sent
this email with the expectation that it not be divulgdtfollows thatthe emaiis nota privileged
communication and therefore is not protected from disclosure by the attdig@yprivilege. For
that reasopit is not necessary to reach the issue/loéther the privilege was waived

The Court also concludes that counsel's Elinot protected from disclosutey the
attorneyelient privilege. “As a general proposition, billing records are just ... records of amounts
being billed to a particular client for services rendered and, presumablycrgpties of those
services, th&entity of those who rendered them and the time they each spent in doing so, and the
actual costs incurred.McCarthy v. Slade Associates, |63 Mass. 181, 78998 (2012) To the
extent a particular description of services “might contain substantive redsrémrivileged
attorneyelient communications” these entries may be redacted as privilédjeat. 98. However,

where a description of services merely notes “the general nature of the segvicesgd ... this



type of information is not privilged.” Clarke v. Am. Commerce Nat. Bai®w4 F.2d 127, 130
(9th Cir. 1992).

TheCourt is satisfiedherethat the bill at issue does not contain any substantive references
to communications betweearounsel andViveiros or other Union representatives. Rather, the
description of services rendered generally references the nature of theenorkned and nothing
in it reveals or hints at what counsel and Viveiros may have discussed or what adpoear
may have been renderehllloreover, one entry on the bill suggests that whatever communications
did take place between counsel and Viveiros vaéseshared with Davison. For that reason, and
because all other parts of the bill involving the time spent and amount billed afefdsadt, not
opinion” the Court is satisfied that the document is not priviledédCarthy, 463 Mass. at 198.

1. ORDER

For theforegoingreasonghe Union’s motion to quash the subpoena is DENIED (Dkt. No.

58).

/s/ Donald L. Cabell
DONALD L. CABELL, U.S.M.J.

DATED: April 8, 2016



