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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 1511936 RGS
MARK MANNING
V.
HEALTHX, INC. and FRONTIER CAPITALLLC

MEMORANDUM AND ORDER ON DEFENDANTS
MOTIONSTO DISMISS

July23,2015
STEARNS, D.J.

Plaintiff Mark Manningbrought thislawsuit on April 27, 2015 in
BarnstableéSuperior CourtThe Complaint accuseefendants#dealthx Inc.,
and Frontier Capital, LLC, of violating the term§an employmenffer.
The Complaintallegesbreach of contract (Count Ipromissoryestoppel
(Count 11), and breach aheimplied covenant of good faith and fair dealing
(Count Ill). Defendantsemoved the casw the federal district courdn
diversity groundsand filed separatemotions to dismiss. Healthx seeks

dismissal ofCount 111, while Frontier seekslismissal ofall counts.

1 Manningis a citizen of Massachusetts, Healthx is incorporated i
Indiana, and Frontier is a North Carolina Limitedalility Company
comprised otitizens of the United Kingdom and North Carolinldotice of
Removal atl-2.
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BACKGROUND

The facts viewed in the light most favorable to Manning aseth
nonmoving party aras follows.From 2005 until Janua3al, 2014, Manning
was employed by Pegasystems, |asits Vice President of Healthcare Sales.
Compl.16. In 2013, Manning earned over $500,000 in compengatid.
In August of 2013defendantsecruitedManning tobecomePresident and
ChiefExecutive Officer(CEO)of Healthx? Id. 7. On November 23, 2013,
they sent Manning a proposed employment agreement, wimcluded a
“renewable tweyear term of employment, salary and bonus compeorsat
equity interest, severance, and pestploymen restrictive covenants.ld.
1 8. On November 27, 2013Janning was presentedvith a revised
employment agreemenwhich stipulated thahecould be “terminate[d] . . .
at any time . . . for or without Causeld. § 9; seeFrontier's Ex. B The
revised agreementurther stipulatedthat if Manning wereterminated

without causehe wouldbe entitled tesix months of severance pautif he

2 Healthx is a software company. Compl2f Frontier is a private
equity firm with an ownershipterest in Healthx. FrontierBlem. at 1.

3The court maweighthis exhibiton the motion to dismigsisecauset
Is referenced in Manning's@nplaint. SeeCurran v. Cousins509 F.3d 36,
44 (1stCir. 2007), quotingW atterson v. Page987 F.2d 1, 3 (1st Cir. 1993)
(noting that a court may “consider ‘documents tléheenticity of which are
not disputed by the parties” as well as “dagents central to the plaintiff[’s]
claim™ and “documents suftiiently referred to in the complaifi).
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were to beterminatedfor “cause”(as defined in the agreemerite would
receive nothing Compl. 1 911 On December 13, 2013, Richard Maclean,
the Managing Partner dirontierand Chairman of the Board of Hiéax,
sent Manning a final offer letteincorporatingthe terms of therevised
employment agreementld. § 12; Fronties Mem. at 3. The letter also
promised Manning“an annual salaryf&$375,000, a target cash bonios
2014 of $225,000, stock options to purchase 10%hefcompany vesting
over four years, antdenefits.” Compl.§{ 12 Theprojectedvalue ofthe 10%
equity interesin the company four years owasapproximateh7 million.
Id. 28 That same daywlanning accepted the offetd. { 13.

In January of 2014, Manning puip two of his Massachusetts
properties for sale ianticipationof movingto Indianapolis(where Healthx
iIs headquartered Id. § 14. He alsagesignedfrom Pegasystem ®ffective
January 31, 2014ld. § 15. On January 18, 2014, Healthx announced that it
had hired Manning aiss President and CEQd. {1 16. Aformalpress release
confirming Manning’'s hiringvasissuedon February 6, 2015ld. 1 18. On
February3, 2014 Manningreported forwork in Indianapolis Id. § 17 On
February 10, 2014, Maclean informed Mannigat he wasbeing
terminated Id. { 19 Maclean theremailedManninga termination letter

which stated“Given your contractual obligations to your formengoyer



which were not disclosed to us prior to your hiwe,had no choice but to end
your employment. Id. § 20. Manning contends that h#hen had no
“enforceable contraaal obligations to Pegasysterisd. § 21. Despitethe
absence ottausefor terminationas defined byheemployment agreement
Manning did not receivédnis promisedseverancgpayment Id. 1 23-24.
Manning remainedunemployedfor several months before accepting a
“lesser, noRCEO position.”1d. T 25.
DISCUSSION

To survive a motion to dismiss, “a complaint muehtain sufficient
factual matter, accepted as true, to ‘state a claimelief that is plausible on
its face™ Ashcroft v. Igbal556 U.S. 662,678 (2009), quotiBegll Atl. Corp.
v. Twombly 550 U.S. 544, 570 (2007). Two basic principlaesdg the
court’s analysis. “First, the tenet that a counishaccept as true all of the
allegations contained in a complaint is inapplieabd legal conclusions.”
Igbal, 556 U.S. at 678°Second, only a complaint that states a plausil@darc
for relief survives a motion to dismiss.1d. at 679. A claim is facially
plausible if its factual content “allows the coud draw the reasonable
inference that the defendant is liable for the mrstuct alleged.’ld. at 678.
“If the factual allegations in the complaint areoteneager, vague, or

conclusory to remove the possibility of relief frotme realm of mere



conjecturethe complaint is open to dismissab’E.C. v. Tambon&97 F.3d
436, 442 (1st Cir. 2010).

Healthx: Breach of thelmplied Covenant

Healthx seeks dismissal only of Manning's claim lofeach ofthe
implied covenant of good faith and fair dealiflgut not dismissalof the
breach of contract clailm “Every contract implies good faith and fair
dealing between the parties tg’itWarner Ins. Co. vCommir of Ins, 406
Mass. 354, 362 n.9 (1990), quotikgrrigan v. Boston361 Mass. 24, 33
(1972). Under the terms of thecovenant “neither party shall do anything
that will have the effect of destroying or injuritige right of the other party
to receive the fruits of the contract.Anthonys$ Pier Four, Inc. v. HBC
Assocs. 411 Mass. 451471472 (1991). Want of good faith “carries an
implication of a dishonest purpose, conscious daihgrong, or breach of a
duty through motivef seltinterest or ill will.” Hartford Acc. & Indem Co.
v. Millis Roofing & Sheet Metal, Incll MassApp. Ct. 998, 9991981). In
the at-will employment contextfo estdlish a breachof the covenanta
plaintiff must demonstrate thathe employer terminate him for the
purposeof “‘depriving [him]of money that he fairly earned and legitimately

expected’ King v. Driscoll 424 Mas. 1, 7(1996), quoting Kravetz v.



Merchants Distribs., In¢.387 Mass. 457, 463 (1982)ee alsoFortune v.
Natl Cash Register Co373 Mass. 96, 10405 (1977)

Manning alleges that Healthx breached the impliedeoant by
“terminating [him] based upon representations made by Pegasystems
without conducting appropriate due diligence toetatine whether [he] was
subject to any enforceable obligation that prevednhém from working at
Healthx, and by failing to provide [him] with an pprtunity to respond to
Pegasystera allegations.” Compl. § 40. Manning alleges tthee was
unfairly deniedthe agreedseverance paymentnd lostthe opportunity to
acquire arequityinterest in Healthdecause of defendastbad faith 1d. q
41. Healthx respods, in part, by arguing thatthe claim fails because
Manning doesnot allege any‘identifiable, reasonably anticipated future
compensation, based on his past servic€aram v. Liberty Mut. Ins. Cp.
384 Mass. 659, 659 (1981 Healthx also contends that Manning does not
allege sufficient factshat would allowa reasonable fact finder to conclude
thatit acted in bad faith.SeeYork v. Zurich Scudddmnvs, Inc., 66 Mass.
App. Ct. 610, 6142006) (internal citations and quotatm marks omitted)
(bad faith cannot be established withoudvidence that an employer was
motivated by impropereason, even though an emplogdermination may

be bad, unjust, and unkind. ., contrary to [his] reasonable expectations,



and the producof inadequate investigation.”).dlo not agre¢hat, given the
deferential view to which Manning’s allegationsestitled,Healthx’s good
faith can be established as a matter of.law

Theimplied covenant of good faith and fadrealing is“broad enough
to covert the allegation that Healthx exercised bad faitlrefusingto pay
Manning theseverancepromised in the employmerggreementwithout
giving him an opportunity to answer the allegatiomade by his former
employer4 SeeStellov. Ark Engg &Tech Servs., InG.2015 WL 4254080,
at *1 (D. Mass. July 14, 20153ee alsdNililams v. B &K Med. Sys., Inc19
Mass. App. Ct. 563568(2000) (holding thatanemployer’s tefusal to allow
the plaintiff time to respond to the accusatigtisat led to Ins termination,
the insistence on limiting the severance paymend, the threat to ruin the
plaintiffs career violated” the covenant of goodith and fair dealing®

CompareChristensen v. Kingston Sch. Com®360 F. Supp. 2d 212, 214 (D.

4 0n the other handManning’s allegedoss of an equity interest in
Healthxis not actionable, as fdo[es] not represent compensation earned
but not yet paid but rather‘compensation contingent on his continued
employment.” Harrison v. NetCentric Corp.433 Mass. 465, 473, 476
(2001).

5 Despite Healthx's assertion, although a deniales®esance pay does
not amount to “loss of compensation so clearlytedato an emplyee’s past
service,”"Gram, 384 Mass. at 672 (1981), it does constitute “mythat was
fairly earned and legitimately expected.Stellg 2015 WL425408Q at *2,
guotingKing, 424 Mass. at 7.
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Mass. 2005)dismissing plaintiffs breach of covenant claim erle she had
“not challengedthe defendant’sfeasons for terminating the position and
dismissing her).

Claims Against Frontier

A.Breach of Contract

Frontier asserts that Manning’s breach of contidatim fails because
Manning “does not and cannot allege thHatontier was a paytto and
therefore bound by thedealthxemployment agreementrontiers Mem.
at 4. “To state a claim for breach of contract under Medaisetts law, a
plaintiff must allege, at a minimum, that there veagalid contract, that the
defendant breached its duties under the contracigridement, and that the
breach caused the plaintiff dammagGuckenberger v. Boston Unp\A57 F.
Supp. 306, 316 (DMass.1997) Theplaintiff has the burden of provingat
thedefaulting partyfailed to conformto an“essential and inducing feature
of the contract.”"Buchholz v. Green Bros. C&72 Mass. 49, 52 (1930).

Here, Manning’s allegation that his employment cact was with
Frontier does not satisfy thigbal standard. The employmentcontract
referenced in the Complaictearly states:

This Employment Agreement . . .betweenHEALTHX, INC., a

Delaware corporation (theCompany”), and Mark Manning

(the “Executive”). For purpos®s of this AgreementHealthx”
shall mean each of: (i) the Company, (ii) Healthaltings, Inc.,
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a Delaware corporation, (iii) Healthx Parent Corpton, a
Delaware corporatiorithe “Parent”), and (iv) each direct and
indirect subsidiary of any entity named in clauggs (ii) and

(iii).

Frontiers Ex. 1(emphasis in original)Frontier is mentionedowheren the
agreement Id. The relevantsignature blockis clearly designatedor a
representative of Healthxld. While Manning alleges that Frontier and
Healthxjointly extendedthe employment offerhe concedegas he must)
that his employer waddealthx (not Frontier) and that hehad “accepted
Healthx’s written offer of employment.” Compl. 8] 13. While Manning
relies on the fact that Maclean (whmresentedthe final offer) is the
Managing Partner of Frontigid. I 12 asFrontier points out, Maclean is also
the Chairmanof the Board of Healthx. Fronties Mem. at 3. Of critical
importanceManning does not allege that Frontier is an affdiat a closely
held subsidiarpf Healthx(or vice-versa)

A basic tenet of corporation common law is that cogtmns are
separate and distinct entities, whatever ithparental or subsidiary
relationship SeeScott v. NG U.S. 1, Inc450 Mass. 760, 766 (2008).
Massachusetts is especially strict nespectingthe corporate form. See
Birbara v. Locke99 F.3d 1233, 1238 (1st Cir. 19960Dhis is true, evem the
face of runof-the-mill allegations ofinequitable conductSeePlatten v. HG

Bermuda Exempted Ltd437 F.3d 118, 129 (1st Cir. 200@)P]laintiffs do
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not allege, and the circumstances do not lead tsnéarence of, any gross
inequity that would argue in favor of overriding ethpresumption of
corporate separateneyssee alsacCuming v. York Capital Mgmt2013 WL
4411230, at *5 (D. MassAug. 12, 2013)(dismissinga breach of contract
claim againsta noncontracting defendanwhere“[t] he complainfmade]
no allegations whatsoever about the doctrine ofpooate disregard, or
piercing the corporate veil, or any related theofiability.”).

B.Implied Covenant of Good Faith and Fair Dealing

As notedpreviously every contracts subject to an implied coven aaoit
good faith and fair dealingAnthony’s Pier Fouy411 Mass. at 473Where,
however, there is noontract therecan be no implied covenan$eePlatten,
437 F.3d at 129130, quoting Mass. Eye & Ear Infirmary v. QLT
Phototherapeutics, Inc.412 F.3d 215, 229 (1st Cir2005) (“Having
concluded that no contract exists, there can bedeovative implied
covenanif good faith and fair dealingpplicable to these partiég.

C. Promissory Estoppel

A plaintiff is entitled to recover in equity undartheory of promissory
estoppel where despite the absence of a bindingraon “(1) a promisor
makes a promise which he should reasonably expeahduce action or

forbearance of a definite and substahtcharacter on the part of the
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promisee, (2) the promise does induce such actiofordearance, and (3)
injustice can be avoided only by enforcement of premise.” Loranger
Constr. Corp.v. E.F. Hauserman C6.Mass. App. Ct. 152, 154 (197&)ere,
Manning alleges thafrontier(and Healthx promised hima CEO position
at Healthx which he‘reasonably relied’dbn to his “significant detriment.”
Compl. 7 34355

FrontierargueshatManninghas failed to identify any promise made
by Frontier (or Maclean)qua Frontier SeeRhode Island Hosp. Trust Nlat
Bank v. Varadian 419 Mass. 841, 84850 (1995) citing Restatement
(Second) of Contracts § 2 (1981Mannings only response i$0 notethat
“Frontier provides capital and other finan@apport to defendant Healthx,”
“Frontier is an owner of and investor in defendéi®galthx” and Maclean is
the Managing Brtner ofFrontier. Compl. f 3, 12 This misses the mark.

Absent aveil piercing (which is not attempted in the Comipl, the
mere existence of a financial interdstone corporation in another does not
make apromise of the onechargeable to the other SeeFinbury v.

Architectural Heritage Found., Inc2007 WL 444233lat *5 (Mass. Super.

6 Manning’'s reliance on the employment offer is notguestion. He
placed two of his Massachusetts properties on tlaeket, left his “secure
and lucrative job at Pegasystems,” and moved tdamapolis, only to be
terminated by Healthx within the weeklois arrival. Id. 1] 14, 20, 34.
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Nov. 19, 2007)Plaintiffs’ “factual allegations allege that McDoalh made
the alleged promise on behalf of [the corporate de#at] Architectural, but
nothingin the complaint suggests that McDonnedreamade any promise on
his own behalf...”); see alsdGeorge v. Synkinetichc., 2013 WL 1342265
at *6 (Mass. Super. Mar. 19, 2013)Nowhere in the complaint does George
allege that any representations or promises wer@emlay Pasqualucci
individually, as opposed to on behalf of the Compan. ") .7
ORDER

For the foregoing reasonslealthx’s motion to dismiss Countll is
DENIED.8 Frontier's motion todismiss Counts | and Il i&LLOWED.
Frontier’s motion to dismiss Count Il ALLOWED without prejudice to the
filing of an Amended ©@mplaintshould factual circumstances warrant.

SO ORDERED.

/s/ Richard G. Stearns
UNITED STATES DISTRICT JUDGE

"Maclean is not named in the Complaint in his indual capacity.

8 While attheearly stages of pleading plaintiff mayhavealternative
theories of the cadmetween actions d&wand at equity, an eventual election
as between the two must be madieelass v. Bank of Am., N.A695 F.3d
129, 1403141 (1st Cir. 2012) As a rule where a party is shown to have a
remedy at lawtherecourse to equitis disfavored SeeMcKesson HBQ,
Inc. v. New York State Common Ret. Fund,,|B89 F.3d 1087, 1091 (9th
Cir. 2003)
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