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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

o —

MARY MCGONAGLE,
PAUL MCGONAGLE , JR., and
SEAN MCGONAGLE,

Plaintiff s,
Civil Action No.
V. 15-1200%DS

UNITED STATES OF AMERICA,

— e e L N

Defendant

MEMORANDUM AND ORDER ON
DEFENDANT'S MOTION TO DISMISS

SAYLOR, J.

This lawsuit is yet another civil acti@rising out of the corrupt relationship between the
Federal Bureau of Investigation and conviatadhinalsJames “Whitey” Bulger and Stephen
“the Rifleman” Flemmi Plaintiffs in this case arthe widow andwo sons of Paul McGonagle,
Sr, who was murdered by Bulger in 197Rlaintiffs have brought suit against defendeoe
United States of Americander the Federal Tort Claims Act, 28 U.S.C. 88 267%eq.alleging
that the FBI negligently caused them to endure mental anguish by failing totheplartation of
McGonagle’sbodyfor more thartwenty years.

The United Statelsas filed anotion to dismisshe complaint for lack of subjeatatter
jurisdiction and failure to state a claim. It contepdsarily that because a private person
would not have owed plaintiffs a duty to report the locatiokloGonagle’sbody, the United

States has not waived gsvereign immunity under the FTCA. For the reasons stated below,
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that motion will be granted.

l. Background

A. Factual Background

The following facts aréaken from the complaint unless otherwise ndted.

Paul McGonagleSr.,, wasa resident of South Boston, Massachusetts. Mary McGonagle
was his wife, and Paul McGonagle, Jr., and Sean McGonagle were his sons.

Paul McGonagle, Sr., wasurdered by James “Whitédulger in 1974. (Compl. at
1 11). From 1974 until 1995, Bulger and hssociate, Steven Flemmi, served as informants for
the Federal Bureau of Investigationd. @t 116, 7). Special Agent John Connolly of the FBI's
Boston office served as the “handler” for both Bulger and Flemmi from 1975 until 1990, when
he left theFBI. (Id. at 11 8, 9).

Although McGonagle was reported missing in November 1974, his family did not learn
the location of his remains until SeptemB800, wherauthorities were &to a shallow grave at
Tenean Beach in Ddnester. [d. at 1 10, 15).

In October 2003, Flemmi pleaded guilty to ten counts of murdeérat(12). Nearly
ten years latein July 2013 Flemmi was called as a government witness in Bulger’s tiicl at
117). Flemmi testifiect trialthat during the timée was an iformant, he, Bulger, and
Connolly regularly met at Tenean Beachd. at 118). Flemmi further testified that during these
meetings, Bulgeoftencommented on the ¢athat McGonaglevas buried at the beach, and

would evenpoint out the location of theubial site. (Id. at 120)2

! The facts surrounding the sordid relationship between Bulger and certats afjthe FBI have been set
out at great length in multiple other sources, and need not be repeated hersndkeelatively skeletal form laid
out in the complaint.

2 According to the government, Flemmi’s actual trial testimony, whicturred on July 19, 2013, was as
follows:



The complaint alleges that though Connolly learned of the location of McGonagle’s body
during these meetings, he never reported it to local authorities. The complaintdiletes
that as a result of Connolly’s failure to report McGonagle’s burial site, imgyf@nduredmore
thantwenty years of mental anguish and distress. af 125).

B. Procedural Background

On June 1, 2015, plaintiffded a twocount complaint against the United States of
America. Count One asserts a claim for negligence and Count Two assertsfarclaim
intentional infliction of emotional distress. Both counts are brought under the FE&ddral
Claims Act On August 3, 2015, the United States moved to dismiss for lackjetsotatter
jurisdiction and failure to state a claim.

[l. Legal Standard

On a motion to dismiss, the Court “must assume the truth of khHplead[ed] facts and
give. . .plaintiff the benefit of all reasonable inferences therefroRuiz v. Bally Total Fitness
Holding Corp, 496 F.3d 1, 5 (1st Cir. 2007) (citilpgan v. Meninol75 F.3d 75, 77 (1st Cir.
1999)). To survive a motion to dismiss, the complaint must state a claim that is plausible on its
face. Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007Y.hat is, “[flactual allegations must
be enough to raise a right to relief above the speculative.levein the assumption that all the

allegations in the cont@int are true (even if doubtful in fact)Id. at 555 (citations omitted).

Q. And who would you meet with [at Tenean Beach]?
The three—John Connolly, James Bulger, myself.

Q. And when you went to that location, at TaneBeach, for those meetings, would Mr. Bulger make
comments about Mr. McGonagle?

A. He toldme where he buried him.

(Gov't Mem. Ex. D) (emphasis added).



“The plausibility standard is not akin to a 'probability requirement,’ but it askadre than a
sheer possibility that a defendant has acted unlawfulghcroft v. Igbal556 U.S. 662, 678
(2009) (quotingrwombly 550 U.S. at 556)Dismissal is appropriate if the facts as alleged do
not “possess enough heft to show that plaintiff is entitled to relRfliz Rivera v. Pfizer
Pharm., LLC 521 F.3d 76, 84 (1st Cir. 2008)t@htions omitted) (internal quotation marks
omitted).

1. Analysis

Plaintiffs have sued the United States under the FTCA, alleging negligadc
intentional infliction of emotional distress on the part of FBI agent John ConAdiy.FTCA
acts as a partial waiver of sovereign immunity, rendering the United Stalesfdiacertain tort
and contract claimsSee28 U.S.C. 267 &t seq The grant of jurisdiction to the district courts to
hear FTCA claims against the United Statesomextensive with the act's waiver of sovereign
immunity. Thus, actions that do not fall under the express terms of the FTCA's waiver must be
dismissed for lack of subjeatatter jurisdiction.ld.; Wood v.United States290 F.3d 29, 35 (1st
Cir. 2002).

The FTCA grantgurisdiction to the district courts to hear claims arising from acts of the
United States or its employees acting witthe scope of their employmentthe extent that “the
United Statesf a private personwould be liable to the claima. . . in accordance with the law
of the place where the act or omission occurred.” 28 U.S.C. § 1346(b)(1) (emphasis Added).
claimant against the government milgtreforeidentify some basis on which a private party
would be liable for acts analogous to those the government is alleged to haveMaki#oskey
v. Mueller, 446 F.3d 262, 267 (1st Cir. 2006)s a result, FTCA liability cannot result from

“obligations that are peculiar to governments or officabacity state actors and whichave no



private counterpart in state lawld.

The United Statesontends, in substandd) that it has not waived its sovereign
immunity under the FTCA for plaintiffs’ claims because a private individual dvoat have
owed plaintiffs a legal duty to report the location of McGonaglemains; (2) that the
“misrepresentation” exception to the FTCA applies, and likewise precludestsulajeer
jurisdiction; and (3) that plaintiffs’ claims are barred by the statute of limitatiBasause the
Court findsthat the first argument isieritorious, it does not reach timesrepresentation
exception or statute of limitations issues

A. Count One - Negligence

Count One asserts a claim for negligence based on Connolly’s failure to report the
location of Mc@nagle’s burial site at Tenean Beach. “Negligence is the failure to exercise that
degree of care which a reasonable person would exercise in the circumst&asan v.
Pring-Wilson 81 Mass. App. Ct. 430, 432 (2012) (quotMgrgan v. Lalumierg22 Mass.App.

Ct. 262, 267 (1986)). “To prevail on a negligence claim, a plaintiff must prove that the
defendant owed the plaintiff a duty of reasonable care, that the defendanetdrémasiduty, that
damage resulted, and that there was a causal relation between the breach of tlietdaty an
damage.”Cracchiolo v. Eastern Fisheries, In@40 F.3d 64, 69 (1st Cir. 2014) (quotihgpin

v. Kask 447 Mass. 141, 146 (20063ke alsd_ev v. Beverly EnterpriseMassachusetts, Inc.
457 Mass. 234, 23940 (2010).

Thus, a claim for negligence may not be sustained without a showing that the defendant
owed a legal duty to the plaintifiGorfinkle v. U.S. Airways, Inc431 F.3d 19, 23 (1st Cir.

2005) (citingDavis v. Westwood Groug20 Mass. 739, 742 (1995));Gorman v. Antonio

3“Since every relevant event in this case occurred in Massachusetts, thetsubkstarof that juisdiction
constitutes the ‘law of the place’ for present purpos&4cCloskey 446 F.3d at 2667.
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Rubinaccio & Sons, Inc408 Mass. 758, 760 (1990). The key issere is the existence sfich

a duty—whether a private person in Connolly’s posifibat is, a person who became aware of
the location of McGonagle’s body) would haweeda duty toMcGonagle’s familyto report

that fact

1. Common-Law Duty to Report

No Massachusetts case has dadd that a private person has a duty to disclose the
location of a dead body the decedent’s family, absent a special relationshga general
matter “[ulnder common lav, inaction rarely gives rise to liability unless some special duty of
care exists."Hasenfus v. LaJeunesde’'5 F.3d 68, 71 (1st Cir. 1999) (citing Restatement
(Second) of Torts § 314 & cmt. a (1965)). As tldewlge Breyer put it, “a passerby seeing a man
drown in a pond may have a moral obligation to extend a helping hand, but he does not
necessarily have a legal obligation to do sGdrrier v. Riddell, Inc.721 F.2d 867, 869 (1st Cir.
1983) (applying Massachusetts law).
Plaintiffs nonetheless contend that such a duty exists, relying in part on theeRestt
(Second) of Torts 868. Section 868 provides:
One who intentionally, recklessly or negligently removes, withholds, mutdates
operates upon the body of a dead person or prevents its proper interment or cremation i
subject to liability to a member of the family of the deceased who is entitled to the
disposition of the body.
Restatement (Second) of Torts § 868 (19Mpintifs essentiallycontend that by failing to
report the location of McGonagle’s corpse, Connolly negligently preventedfsminterment.
Whether Massachusetts courts would follow § 8G®iscompletely clear Plaintiffs
contend that Massachusedtégpted § 868 irKelly v. Brigham & Women’s Hosb1 Mass. App.

Ct. 297, 307 (2001). Theelly court, however, merely cited the Restatement in support for the

court’s holding that a plaintiff need not allege physical consequences of metriegslin



connection with a “wrongful autopsy” claimd. Even assuming, however, that Massachusetts
law would follow § 868, it is unlikely that Massachusetts courts would apply it so asl tarfi
affirmative duty under the facts and circumstances of this case.

TheKelly court noted that a claim for wrongful autopsy undassachusettaw is
“based on the general principles governing the tort of negligendedt 303. To the extent that
plaintiffs’ claim here iggrounded in 8§ 868 dhe Restatemenit, similarly must be based on
general principles governing negligenc&s noted, one such general principle is #iment a
specialrelationship(such as thadf a parent and child), the law imposes no dugssist others
affirmatively or to relieve their sufferingSee Doe v. Walket93 F.3d 42, 43 (1st Cir. 1999)
(citing Jean W. v. Commonweal#hl4 Mass. 496 (1993)). Thus, even under 8§ 868, a person
could be found liable only if he had done something affirmatively to preyenaiper intement;
he could not found liable if he simply had knowleddea fact (such as the location of a body)
and failedto act.

The complaint does not plead any facts that sudigasa duty to McGonagle’s family
might arise under the circutasices presented by tluase. For example, plaintiffs do not
dispute that Connolly did not at any point have control or custody of McGonagle'mseam
would a doctor performing an autopsgee, e.gKelly, 51 Mass. App. Ct. at 307. Nor did
Connolly assist Bulger in wrongfully burying the bodyee, e.gPapieves v. Lawrencd37 Pa.
373, 375 (1970). Indeed, the Court of Appeals of Dlam expressly rejected the existence of
such a dutyinder circumstances somewhat similar to the present tAssuming that appellee
knew almut Janice’s death and the whereabouts of her remains prior to 1999, appellee had no
legal duty to disclose that information to appellants. Where appellee had no duty teedisclos

such information, her failure to disclose cannot be deemed to constiarteanal infliction of



emotional distress.’Hartman v. Smith2005 WL 1523862, at *4 (Ohio Ct. App. June 29, 2005).

The issue is not Connolly’s moral failings, which appear to have been legion. Rather, it
is whether a private person in his position, having knowledge of the location of McGonagle’s
remainswould have had a legduty to report that fact to his survivors. Under Massachusetts
law, such a person would not, and therefore the United States has not waived its sovereign
immunity with regard to plaintiffs’ claim.

2. Statutory Duty to Report

Plaintiffs further contend that Mass. Gen. Laws ch. 38cfeates atatutoryduty to
report a death by apparent criminal violence. That statute provides:

It shall be the duty of any person having knowledge of a death which occurs under the
circumstances enumerated in this paragraph immediately to notify the offiee afief
medical examiner, or the medical examiner designated to the location where theadeath h
occurred, of the known facts concerning timeetj place, manner, circumstances and

cause of such death:

(1) death where criminal violence appears to have taken place, regardlessnoé the t
interval between the incident and death, and regardless of whether such violence appea
to have been the immediate cause of deata,aontributory factor thereto . . . .
A physician, police officer, hospital administrator, licensed nurse, or licensedat
director, within the commonwealth, who, having knowledge of such an unreported death,
fails tonotify the office of the chief medical examiner of such death shall be punished by
a fine of not more than five hundred dollars.

Mass. Gen. Laws ch. 38, § 3. The United States contentg(ih)e statute does noteate a

private right of actiorand(2) that the statute does not impose a duty thattatise family

members of a deceased peréoft oral argument, plaintiffs appesito concedehe first

point—that 8 3 does noteate a private right of actienbut instead argued that the statute

4 The United States alswgues thaéven if the statute creates a duty, it did not become effective until
1993 three years after Connolly left the FBI. At oral argument, plaintiffessgnted that “legislative history” and
“predecessostatuted supported the existence @similar dutyprior to 1993 (Hrg. Tr. 19:1019), but did not cite or
otherwise supply the Court with relevant authority. Regardiese|utionof thatissue is unnecessary for the
reasons discussed in this memorandum and order.



created auty to report McGonagle'death. Krg. Tr. 20:4-10.

Althoughthe language ofh. 38, 8§ 3 does create a duty for “any person having
knowledge of a death'esulting from criminal violenct report it the dutyit creates is to report
the de#h tothe medical examinerSeeMass. Gen. Laws ch. 38 § 3t(shall be the duty of any
person having knowledge .to. notify the office of the chief medical examiner.”Jhe statute’s
languagesimply does notreate a duty to report to the deceased’s fanvnile it may be true
that a disclosure to the medical examiner might inevitably lead to disclosure tmtlye itadoes
not follow that a duty runs directly to the family from a person with knowledge difatig's
location?®

Finally, the Court must beindful that n considering claims made under tis@ver of
sovereign immurty under the FTCA must be construed strictiahon v. United State342
F.3d 11, 14 (1st Cir. 2014)n the absence ofr@asonably cleasommonlaw or statutoryright
to recovery, federal cots should not create ndwases for liability. See Nicolaci v. AnapoB87
F.3d 21, 27 (1st Cir. 2004) (the federal courts “should be cautious about pushing state law to new
frontiers”).

In short,although Connolly may have been aware of the location aktiains, the
Court concludes that a private person in his position would not have owed a legal duty to the
McGonaglefamily to report that knowledge. Because a private person in Connolly’s position
would not be liable to plaintiffs for negligence, the FTCA does not waive sovereign itgmuni

for their claims against the United States. Count One will thereéodesimissed

5 Mass. Gen. Laws ch. 3848requires the chief medical examiner to “carefully inquire” into the
circumstances of a death when notified in accordance v@th §
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B. Count Two —Intentional Infliction of Emotional Distress

Count Two asserts a claim for intentional infliction of emotional distréissthe absence
of evidence sufficient to support findings of circumstances adequate for @ chaty t
affirmatively, however[a] failure to act cannot serve as a basis for a successful claim of
intentional infliction of emotional distre§sArmstrong v. Lamy938 F. Supp. 1018, 1049
(D. Mass. 1996{citing Mitchell v. Subramany&@7 Mass. App. Ct. 365, 368 (1989)). Thus, in
the dsence of a legal duty to plaintiffs to report the location of McGonagle’smeneaprivate
person in Connolly’s position would not be liable for intentionaldtiin of emotional distress.
As with Count One, the FTCA'’s waiver of sovereign immunity does not apply. Count Tivo wil
therefore be dismissed.
V. Conclusion

Whatever crimes PaiicGonagle Sr., may have committedhe did not deserve to be
murdered by Whitey Bulger, and his family deserved to know afitbamstancesf his death
and location of his bodyFurthermorethis Court does not intend to condone the conduct of
Special Agent Connollin any respect It does not follow, however, thitcGonagle’ssurvivors
have a clainfor money damages against the United States. The government permits itself to be
sued only under certain circumstances, and the circumstances here do not qualify.

Accordingly, and for théoregoingreasonsthe motion to dismiss is GRANTED.

So Ordered.
[s/_E. Dennis Saylor
F. Dennis Saylor IV
Dated: January,2016 United States District Judge
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