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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

RICHARD STRAHAN,

Plaintiff,
Civil Action No.

V. 15-1227FDS

AT&T MOBILITY LLC and
CAMBRIDGESIDE GALLERIA

Defendants.
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)

MEMORANDUM AND ORDER
ON DEFENDANT’'S MOTION TO DISMISS
AND PLAINTIFF'S MOTION TO AMEND THE COMPLAINT

SAYLOR, J.

This action arises out of an incident at an AT&T store in Cambridge, Massachaisetts
the Cambridgeside Galleria. Plaintiff Richard Stralvamo is proceedingro se alleges that
when he went into the AT&T store to pay his wireless phone bill, an employee calleityse
Off-duty Cambridge police titersemployed bythe Galleriaarrested hinfor trespass. The
state trial court ultimatelgismissed the trespass charge for lack of probable cause. Stoathan
appears to assatclaimagainst the Galleriander 42 U.S.C. § 1983 for violations of his rights
under the Fourth and Fourteenth Amendments.

The Galleriahas moved to dismiss the complaint under Fed. R. Civ. P. 12{tw(6)

! Theamended complainteers back and forth between suggestivag(1) the officers wereff-duty and
empbyed by Cambridgeside Galleaad (2)the officers wer@n-duty. Because the plaintiff is proceedipmp se
the Court will read the complaint very liberalind assumthe officers weren fact oftduty officers working as
security guards(If they were orduty officers, the Galleria wouldave no responsibility for their actiahsin
addition, the proposed Second Amended Complaint clatifeallegatiorthat the officers were offluty officers
acting asGalleriasecurity guards.
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failure to state a claimndFed. R. Civ. P8(a)for failure to provide a short and plain statement
of the claim. Strahanin turn, has filed a motion to amend the complaint. Fofalh@ving
reasonsthe motion to dismiswill be granted andhe motion to amend will be denied.

l. Background

A. Factual Background

The following facts are astated in théirst amendeatomplaint.

In June 2012Richard Strahahad a written contract with AT&T Mobility LLC for cell
phone services. (Am. Compl. § 29). The contract permitteddancess AT& stores during
their regular business hours to receive services from AT&T employeesakadpayments.

(1d.).

On June 8, 201%5traharvisited the AT&T store at the Galleria pay his bill. (Id. at
30). Healleges that hattempted to make his pagmt in cash at an automated machine toward
the rear of the store whémon Lashley, an ofduty Cambridge police officer employed as a
Galleriasecurity guard, approached himd. @t I 31).Lashley ordered Strahao leave the
store, and he compliedld(). Strahan contends that neither Lashley nor any AT&T employee
warned him that he would be arrested for trespass if he retufideds 1 32).

On June 15, 2012, Strahesturnedto theGalleriaAT&T storeto pay his bill. [d. at{

1). According tothe complaint, when he entered the store, “[d]isgruntled AT&T employees
refused his peaceful offer to pay his bill and called the Cambridge Police . . . tcafitysi
remove him from the store.”ld.). He then left the stoyd&ut was confronted by Thomas Glynn,
another off-duty Cambridge police officer employed as securithdgalleria (Id. at T 35).
Strahan attempted to record the encounter with Glynn by vidé9. Eventually, a second

security officer, Raymond Pina, approached hifd. gt 1 36).



Strahan wasubsequently arrested for trespassig@lynn and Pina. 14. at 1 2, 839).
While handcuffedhewas forced against the wall by Pindd. @t 1 39). Hewas then held at the
Cambridge police station until bail was posteldl. &t § 40). Te criminal trespass charge
against him was later dismissieg the Cambridge District Coufdr lack of probable causeld(
atf 2, 42.

B. Procedural Background

Straharfiled the original complaint in this actian June 8, 2015, asserting claims
againstOfficers Lashley, Glynn, and Pina. On September 20, 2016, he filed an amended
complaintaddingclaims against, among othefsT&T and the Galleria He subsequently
stipulated to the dismissal of his claims agasesteral defendants on November 2, 20&éving
only the Galleria and AT&F The Gallerighas now movetb dismisshe complaint.

OnJune 19, 2017 trahammoved to amend the complaintdiarify hisclaims against the
Galleriaunder 8§ 1983, and to adtatelaw claims for intentional infliction of emotional distress,
false arrest, and malicious prosecution.

[l Defendant’'s Motion to DismissUnder Rule 12(b)(6)

A. Legal Standard

On a motion to dismiss, theart “must assume the truth of alell-plead[ed] facts and
give. . .plaintiff the benefit of all reasonable inferences therefroRuiiz v. Bally Total Fitness
Holding Corp, 496 F.3d 1, 5 (1st Cir. 2007) (citilpgan v. Meninol75 F.3d 75, 77 (1st Cir.
1999)). To survive a motion to dismiss, the complaint must state a claim that is plausible on its
face. Bell Atl. Corp. v. Twomb)\550 U.S. 544, 570 (2007). In other words,“fRlactual

allegations must be enough to raise a right to rabefve the speculat level, . . . on the

2 AT&T moved to compel arbitration and for a stay of th@ms against it, which the Court granted.
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assumption that all the allegations in the complaint are true (even if doubtful)ih factat 555
(citations omitted).“The plausibility standard is not akin to a ‘probability requirememit’it
asks for more than a sheer pibdity that a defendant has acted unlawfullaShcroft v. Igbal
556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S. at 556)Dismissal is appropriate if the
complaint fails to set forth “factual allegations, either direct or inferentigeoti®ig @ch
material element necessary to sustain recovery under some actionable legdl @agfiardi v.
Sullivan 513 F.3d 301, 305 (1st Cir. 2008) (quotdgntro Medico del Turabo, Inc. v. Feliciano
de Melecig406 F.3d 1, 6 (1st Cir. 2005)).

A document fied by apro separty “is to be liberally construed, anghi® secomplaint,
however inartfully pleaded, must be held to less stringent standards than faadhgs drafted
by lawyers.” Erickson v. Parduss51 U.S. 89, 94 (2007) (quotikggtelle v. Garle, 429 U.S.
97, 106 (1976)) (internal quotation marks omittege alsd-ed. R. Civ. P. 8(e) (“Pleadings
must be construed so as to do justice.”). Howeveiteywho secomplaints*are accordetin
extra degree of solicitude’ . .even goro seplaintiff is required tdset forth factual allegations,
either direct or inferential, respecting each material element necessartato seovery under
some actionable legal theory.Wright v. Town of Southbridg2009 WL 415506, at *gD.
Mass.Jan.15, 2009) (quotind\dams v. Stephensdt®97 WL 351633, at *1 (1st Cir. June 23,
1997)).

B. Analysis

To prevail on a claim under § 1983, the plaintiff must show “(i) that the conduct
complained of has been committed under color of state law, and (ii) that this condudt &orke
denial of rights secured by the Constitution or laws of the United Std#egtinez v. Colon54

F.3d 980, 984 (1st Cir. 1995) (quoti@dpongris v. Board of Appeal811 F.2d 36, 40 (1st Cir.



1987)).

Here, Strahan’s claintsirn on whether defendant acted under color of state Tds.
Galleria is a private company, and the security officers in question wedeatgfCambridge
police officers employed by the companihe Supreme Court has recognized three tests for
determinng whether a private party’s actiomsy be deemed to hawecurred under the color of
state law (1) thepublic function test(2) thestate compulsiotest,and (3) the symbiotic
relationship (“nexus”) testSeel.ugar v. Edmonson Oil Co457 U.S. 922, 939 (198 erkins
v. Londonderry Basketball Cluh96 F.3d 13, 18 (1st Cir. 1998).

1. Public-Function Test

Under the public-functiotest, a “private party is deemed a state actor if he or she
exercised powers traditionally reserved exclusively to the st@lkedpman v. Higbee Ca319
F.3d 825, 833 (6th Cir. 2003). The “public function analysis is designed to flush out a State’s
attempt to evade its responsibilities by delegating them to private entilesking 196 F.3d at
18-19. However, theublic-functiontest “has been interpreted narrowlyChapman319 F.3d
at 833. Only functions such as holding elections, exercising eminent domain, and operating
companyowned municipalitiehave been found tgualify as state actionmder this testSee
Chapman 319 F.3d at 833-34Jnited Auto Workers v. Gaston Festivals, Jd& F.3d 902, 907
(4th Cir. 1995)

Mere performance of Is&c privatesecurity functions, without mordpes not implicate
an exclusive public functionChapman 319 F.3d at 834citing Wade v. Byles83 F.3d 902, 905
(7th Cir. 1996)Gallagher v. Neil Young Freedom Concet® F.3d 1442, 1457 (10th Cir. 1995);
White v. Scrivner Corp594 F.2d 140, 142-43 (5th Cir. 1979)). Althofhaharcontends he

was arrested by defendangscurty personnel for trespass, the power to atmastnever been



reserved exclusively to the staté/ade 83 F.3d at 906. Such powsroften granted to “security
guards . . . employed by private companies to protect private prop&ttyThereforeunder the
public-functiontest defendantvas not a state actor

2. State-Compulsion Test

Under the stateompulsion tesif the state “has exercisedercive power or has
provided . . . significant encouragement, either overt or covert, . . . the [challenged congtict] m
in law be deemed to be that of the Stat€liinder v. Brown Uniy.778 F.3d 24, 30 (1st Cir.
2015) (quotingestades-Negroni v. CPC Hosp. San Juan Capesté@td F.3d 1, 5 (1st Cir.
2005) (alteration in original)). e FirstCircuit has held that a private doctor was a state actor
when he conscripted by the police to search a suspentate areapursuant to a warrant.
Rodrigues v. Furtadd®50 F.2d 805, 814 (1st Cir. 19919ee Sanchez v. PereiGastillo, 590
F.3d 31, 52 (1st Cir. 2009) (holditigat a private doctarould be consideredsaate actor when
she acted at the behest of correctional officers and.staff

Here, thecomplaint fails to raise a plausible inference that the state étsei€ised
coercive poweror provided significant encouragement, or indeed was meaningfully invalved
all in the alleged civitights violations. RatheGtraharhimselfcontends thaihe security
guards, AT&T, andhe Gallerid'act[ed in concert to violate the Civil Righ#ct and the 14th
Amendment.” (Am. Compl. 1 3).

3. Nexus Test

Underthe nexus test, a private party may be deemed a state dabwftidtality of the
circumstances reveals that the state has ‘so far insinuated itself initi@pafanterdependence
with the [private party] that it was a joint participant in [the challenged activigfunder, 778

F.3d at 31 (quotingstadesNegroni 412 F.3d at %alterations in original)). “The inquiry is



factspecific, and the presence of state action is determined on-bycease basis."Chapman
319 F.3d at 834 (citinBurton v. Wilmington Parking Auti365 U.S. 715, 722 (1961)).

Under some circumstancesf-duty officersmay be deemed to have actedler color of
state law when working as private security guards. For exam@#apmanthe SixthCircuit
applied the nexus test and concluded that the defendant employer could be liable under § 1983.
In that case, although the guard “did not represent himself as a police’afitereaten arrgs
he was wearing his official police uniform, badge, and side&@hapman 319 F.3d at 834-35.

In addition, the guard conducted a ssgarch in contravéion to company policy, which
mandated police intervention in such situatiolis.at 835. Under the circumstances, the court
found that there were sufficient facts whereupon a “reasonable jury could findehéate

was. . .fairly attributable to the state.ld. Similarly, inGroom v. Safeway, In973 F. Supp.
987, 991 (W.D. Wash. 1997, district court found that the store employing ardufy officer

as a security guard “hired an instrument of the state’s power” thieavfficer wore his uniform,
badge, and gun while patrolling the store.

By contrast, the complaihiere fails to pleadnyfacts thaplausibly support the
inference that defendant was a state actor under the nexushestomplaint does not allege
thatdefendant had a policy requiring calling daty police officers to conduct a trespass arrest.
Nor does it allegehatOfficersLashley, Glynn, or Pina represented themselves as Cambridge
policeofficers or anythingother tharmall-security personnel. Insted8frahancontends that
because defendaemployed those officers as “paid security guards in its serti¢became a
state actor.” (Am. Compl. § 8). &tis a“conclusory statemehthatthe Courtneed not accept
and it s certainly not sufficient to satisfy the “nexus” teSeelgbal, 556 U.S. at 67&iting

Twombly 550 U.S. at 555).



Accordingly, because the complaint fails to set forth factual allegations establishing the
material elemeistnecessary to establisktiaim against the Galleriander 8§ 1983, the motion to
dismiss will be granted.

[l. Defendant’s Motion to Dismiss UndeiRule 8(a)

Rule 8 requires that a complaint includgeshort and plain statement of the claim
showing that th@leader is entitled to relief.Fed. R. Civ. P. 8(a)(2)At a minimum, the
complaint must “give the defendant fair notice of what the plaintiff's claim ishengrounds
upon which it rests."Calvi v. Knox County470 F.3d 422, 430 (1st Cir. 2006) (quotations
omitted). “This means that . . . the statement of [tlalm must at least set forth minimal facts
as to who did what to whom, when, where, ang.iwhd. (quotations omitted). Although the
requiremets of Rule 8(a)(2) are minimal, “minimal neigements are not tantamount to
nonexistent requirementsld. (quotingGooley v. Mobil Oil Corp.851 F.2d 513, 514 (1st Cir.
1988)). Even pro se plaintiffs are required to comply with procedural and substantivigelaw.
Ahmed v. Rosenblatt18 F.3d 886, 890 (1st Cir. 1997).

Moreover, under Rule 8, a plaintiff must plead more than & @lé¥gation that the
defendanharmedhim. Ashcroft 556 U.S. at 678letailed factual allegations are not required
under Rule 8, but a complaint “demands more than an unadorned, the defendant-unlawfully-
harmedme accusation.guotingTwombly 550 U.S. at 555)SeeChiang v. Skeirik582 F.3d
238, 244 (1st Cir. 2009) (“Threadbare recitals of the elements of a cause of action, sugported b
mere conclusory statemends) not suffice.j (internalcitation and quotation marks omitted).

As pleaded, the amended complaint fails to comport with the pleading requirements of
Rule 8. Although the complaint is of considerable length, constituting 23 pagasa éenient

readingfails todisclose angognizable claims againdefendant.Thecomplaint allegesen



counts brought against various parties, including the City of Cambridge, fGandoridge

police commissioneChristopher Burke, AT&T, and Officers Lashley, Glynn, and Pina. (Am.
Compl. 11 47-73§. None are explicitlorought againghe Galleria See Bagheri v. Galligan
2005 WL 3536555, at *1 (1st Cir. Dec. 28, 2005) (finding complaint deficient because, among
other things, it failed to state clearly which defendardefendants committed each of the
alleged wrongful acts)See alsd®ecarvalho v. Telford2017 WL 3668411, at *2 (D. Mass.
Aug. 24, 2017)Pewey v. University of New Hampshi®4 F.2d 1, 3 (1st Cir. 1982)hn
addition, the complaint fails to provide sufficient factual information to set forttpkausible
claim upon which relief can be granted. Because the complaint fails to give deferidant
meaningful opportunity to mount a defensBjaz-Rivera v. RivereRodriguez 377 F.3d 119,
123 (1st Cir. 2004) (quotingodriguez v. Doral Mortgage Corb7 F.3d 1168, 1172 (1st Cir.
1995), it does not comport with Rule 8, &hd motion to dismiss will be granted that basis as
well.

V. Plaintiff’'s Motion to Amend

Under Fed. R. Civ. P. 15(a)(2), leave to amend aptaint shall be “freely
give[n] . . . when justice so requires.” However, courts have discretion to deny |esmertd
for several reasons, including “futility of amendment” and untimelinelsS. ex rel. Gagne v.
City of Worcester565 F.3d 40, 48 (1st Cir. 2008ge alsd-oman v. Davis371 U.S. 178, 182
(1962) (finding that a motion for leave to amend should be denied when it is characterized by
“undue delay, bad faith or dilatory motive the part of the movant, repeated failure to cure
deficiencies by amendments previously allowed, undue prejudice to the opposing partiyeoy

of allowance of the amendmehttility of amendment, etc.”).

3 Thecomplainthas three separate counts titled “Count VIII.”



When considering an opposition to a motion to amend on the ground of futility, courts
must apply the standard applicable to a motion to dismiss under Fed. R. Civ. P. 12{a)¢6).

v. Dep't for Children, Youth & Their Familie®74 F.3d 12, 19 (1st Cir. 2001Whether a
proposed amended complaint would survive a motion to dismiss depends upon whether the
pleading satisfies the “plausibility” standard set forthgipal, 556 U.S. 662, anflwombly 550
U.S. 544.

In addition,a party seeking to amend a complaint after the deadline set forth in a
scheduling order must demonstrate “good cause” for the d8kegO'Connell v. Hyatt Hotels of
Puerto Ricg 357 F.3d 152, 154 (1st Cir. 2004). The reason for the heightened stardiard un
Rule 16 as compared with Rule 15 is to “preserve][ ] the integrity and effecsvaeiRsle 16(b)
scheduling orders.ld. at 155. In analyzing the plaintiff's reasons for delay, the Court must
“focus| ] on the diligence (or lack thereof) of the moving party more than it does on any
prejudice to the party-opponentSteir v. Girl Scouts of the USB83 F.3d 7, 12 (1st Cir. 2004);
see alsd'Connel| 357 F.3d at 155. (“Prejudice to the opposing party remains relevant but is
not the dominant criteriof).

Defendant contends that the motion to amend should be denied on grounds of futility and
undue delay.

A.  Eutility

“’Futility’ means that the complaint, as amended, would fail to state a claim upon which
relief could be granted.Glassman v. Computervision Corp0 F.3d 617, 623 (1st Cir. 1996).
Thecourtmustreview a proposed amended complaint for futility under the “standard [that]
applies to motions to dismiss under Fed. R. Civ. P. 12(b)@&Jdrno v. Crowley Towing and

Transp. Ca.443 F.3d 122, 126 (1st Cir. 2006).
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Theproposed secormimended complaint is substantially similathefirst amended
complaint. It clarifies that Officers Lashley, Glynn, and Pina were employed by @fler@ain
June 2012and adds several stdtew tort claims includingintentional infliction of emotional
distress, false arrestnd malicious prosecution. Howevemiherwise fails to cure the fatal
defects with the § 1983 claims. The proposed amended complaint does not contain additional
factualallegations that would suggest ttfa¢ Galleriaacted under color of state law.
Furthermore, in the absence of a federal claim, and where the parties are nef theeCourt
would not have jurisdiction over the propostatelaw claims. Therefore the motion to amend
the complaint will be denied as futile because it would fail to state a claim on whiclcaglibe
granted.

B. Undue Delay

Although plaintiff contends that defendant will incur no prejudice because discovery has
not occurred yethe principal issue iglaintiff's lack of diligence not defendant’s lack of
prejudice. Steir, 383 F.3d at 12. The original complaint was filedre thartwo years ago, in
June 2015 After some initial delays, the Court issuedcheduling ordegstabishinga deadline
of September 8, 2016&r motions toamend the pleadings. In light of lpso sestatus, this
Court then granted plaintiff an opportunity to amend the complaint on September 20, 2016.
However, plaintiff moved tamend the complaint agend time on June 19, 2017, and provided
the Courtwith the proposed amended complaint on August 1, 20hat motion came ime
months after the scheduling-order deadline for amendments to the pledeliaigsff moved to
amend the complaint again only after defendant AT&T moved to compel arbitration. Hethas
offered a rationale to justify the delather than to reiterate that all claims in his complaint were

brought againstiefendants AT&T and Cambridgeside Gallerinere has been no material
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change in the factand there is no apparent reason why the allegations could not have been
included in the original complainiThatis insufficient to establish the gd@ause required under
Rule 16.
V. Conclusion

For the reasons stated above, defendanttionto dismiss the complaint GRANTED

and plaintiff's motion to amend the complaint is DENLED

So Ordered.
[s/_E. Dennis Saylor
F. Dennis Saylor IV
Dated: Septembdr3, 2017 United States District Judge

12



