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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JASON P. O’LEARY; and RICHARD P.
LEONARD, individually and on behalf of all
others similarly situated

Plaintiffs,
V. Civil Action No. 15¢v-12335DLC

NEW HAMPSHIRE BORING, INC,;
THOMAS A. GARSIDE; and JAYNE F.
BURNE,

Defendants.

MEMORANDUM AND ORDER ON DEFENDANTS NEW HAMPSHIRE
BORING, INC., THOMAS GARSIDE, AND JAYNE BURNE'S MOTION TO DISMISS
(Dkt. No. 13)

CABELL, U.S.M.J.

Plaintiffs Jason O’Leary and Rielnd Leonard (the plaintiffsivorked for the defendant
New Hamghire Boring, Inc. (NH Boring), a company that performs constructiateceservices.
The plaintiffs allege that thegnd other employeegere underpaid for certain work they performed
andtheyhave brought a four count proposed class action suit against the company, its president
Thomas GarsidéGarside) and its treasuredayne Birne(Burne) The defendants have mavi®
dismiss three of the counts well as heclass allegations(Dkt. No. 13). For the reasoatated

below,themotion to dismiss igranted in part andeniedin part.

l. RELEVANT FACT S

The facts taken in the light most favorable to the plaintifésag follows. In 2013NH
Boring contracted with the Bssachusetts Bay Transit Authority (MBTA) and the Massachusetts

Department of Transportation (MassDOT) to perform boring and drilling work onecpndjose
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purpose was textend theMBTA’s green linein Somerville and CambridgeBoth plaintiffs
worked for NH Boring at the time and both worked on the prdje&tcording to the complaint,
the green line extensiowas a public construction projeand was thereforesubject to the
Massachusetts prevaili wage aw, which requires minimum hourly wages to be set by the
Deparment of Labo(DOL). The employer must pay these wagad in addition may not deduct
more than an authorized amount.

O’Leary and Leonard claim that tlhiefendants failed to pay tmeandother NH Boring
employees who worked on the project prevailvagedor their work and moreover deducted too
much money from their pay. According to the complaint, the prevailing wage was $54.90 per hour
and $82.35 for any overtimeD’Leary claims hewas paid $15.00 per hour for hisgular work
and $22.50 per hour for overtimehile Leonardclaims to have begmaid $20.00 per hour for his
regularwork and $30.00 per hour for overtim@he plaintiffs filed wage complaints with the
Massachusettsttorney gneral’s défice and were subsequently authorized to pursue a lawsuit on
behalf of themselves and other similarly situated employees.

Il. THE MOTION TO DISMISS

The complaint advances four claims. Count One alleges that the defendants madg unlawf
deductions from the plaintiffs’ pay, in violation of M.G.L. c. 149, § 148. Count Two allbges t
the defendants failed to pay the plaintiffs time and a half for any aonlsed in excess of 40
hours per week, in violation of M.G.L. c. 151, § 1A. Colimtee allegethat the defendants failed
to pay the plaintiffs pursuant to the prevailing wage rate established byOtheibviolation of

M.G.L. c. 149, § 27. Finally, Count Four alleges a claim of quantenuiim

! Leonard worked on the project from March of 2013 to May of 2ah8 both plaintiffsvorked on the project from
August of 2013 through April of 2014.



The defendantsmove to dismiss CouniBwvo throughFour. They argue that Countifee
(failure to paytheprevailing wage), the principal claimust be dismisseokecaus¢he complaint
fails to dlegethat (1) a public body or official designated the public works project as a prevailing
wage poject; (2) the Commissioner issued a wage rate schedule; and (3) the scheatakewas

included within the advertising or bid solicitatioiseeM.G.L. c. 149, § 27 They argue that

2 The statutas very lengthy. It provides as follows, including in boldface and italicesaportions the defendants
contend must be included in any complaint alleging a violation of theestatu

The commissioner shall prepare, for the use of such public officialghtic ppodies whose duty it shall be to cause
public works to be constructed liat of the several jobs usually performed on various types of public wpkks u
which mechanics and apprentices, teamsters, chauffeurs and lavereraployed, including the transportation of
gravel or fill to the site of said public works or the removal of surplus foavfél from such site. The commissioner
shall classify said jobs, and he may revise such classification iirwertd time, as he may deem advisaBieor to
awarding a contract for the construction of public works, said public official or public body shall submit to the
commissioner a list of the jobs upon which mechanics and apprentices, teamsters, chauffeurs and laborers are to

be employed, and shall request the commissioner to determine the rate of wages to be paid on each job. Ead year
after the awarding of the contract, the public official or public body shathgub the commissioner a list of the jobs
upon which mechanics and apprentices and laborers are to be employeallaedsest that the commissioner update
the determination of the rate of wages to be paid on each job. The genemttoorsthall annually obtain updated
rates from the public officiabr public body and no contactor subcontractor shall pay less than the rates so
established. Said rates shall applyatl persons engaged in transporting gravel or fill to the site of said puirks

or removing gravel or fill from such site, regardless of whetheh g@rsons are employed by a contractor or
subcontractor or are independent contractors or ooperabrs. The commissioner, subject to the provisions of
section twenty-six, shall proceed forthwith to determine the same, and shall furnish said official or public body
with a schedule of such rate or rates of wages as soon as said determination shall have been made. In advertising

or calling for bids for said works, the awarding official or public body shall incorporate said schedule in the
advertisement or call for bidsby an appropriatereferencethereto, and shall furnish a copy of said schedule, without
cost, to any person requesting the same. Said schedule shall be made a part of the contract for said works and shall
continue to be the minimum rate or rates of wages for said employeeg theilife of the contract. Any person
engaged in the constructiaf said works shall cause a legible copy of said schedule and subsequent igpdates
kept posted in a conspicuous place at the site of said works during the tigeafritract. An apprentice performing
work on a project subject to this section shadlimain in his possession an apprentice identification cargeds
pursuant to section 11W of chapter 23. The aforesaid ratesaggsnin the schedule of wage rates shall include
payments by employers to health and welfare plans, pension plangomhehsatary unemployment benefit plans as
provided in said section twensjx, and such payments shall be considered as payments to personsisiséetitn
performing work as herein provided. Any employer engaged in the coimtroftsuch works who does notake
payments to a health and welfare plan, a pension plan and a supplemaataployment benefit plan, where such
payments are included in said rates of wages, shall pay the amount of saésh{sagiirectly to each employee engaged
in said constructionVhoever shall pay less than said rate or rates of wages, includimgmpyto health and welfare
funds and pension funds, or the equivalent payment in wages, on said evarisgerson performing work within
classifications as determined by the commissioner, and whoever, forfhionse representative, agent or officer of
another, shall take or receive for his own use or the use of any othem,ssa rebate, refund or gratuity, or in any
other guise, any part or portion of the wages, including payments th heal welfare funds and pension funds, or
the equivalent payment in wages, paid to any such person for work dongice sendered on said public works,
shall have violated this section and shall be punished or shall be subgecivibcitation or order as provided in
section 27C. The president and treasurer of a corporation and any officeratsrhayéng the management of such
corporation shall also be deemed to be employers of the employees of any morpdthin the meaning ofestions

26 to 27B, inclusive.
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Count Two (failure to pay overtime) fails because it is derivative of theajirey wage claim.
They argue that Count Four (quantuneruit) fails becausthe availability of a claim for breach
of contract precludes an unjust enrichment claim.

Finally, thedefendants argue th#te class allegations should be dismisbethuse the
plaintiffs have failed to plead the requirements for class certificatiolerFederal Rule of Civil
Procedure 23.

[I. STANDARD OF REVIEW

A Rule 12(b)(6) motion to dismiss requires the Court to “assume the truth of all well
plead[ed] facts and give plaintiff the benefit of all reasonable infereneesftom.” Ruiz v. Bally
Total Fitness Holding Corp496 F.3d 1, 5 (1st Cir. 200Qiting Rogan v. Meninol75 F.3d 75,

77 (1st Cir. 1999)). In order to survive a motion to dismiss, the plaintiff must statealeis
plausible on its face.Bell Atl. Corp. v. Twombly550 U.S. 544, 5702007). The*"[flactual

allegations must be enough taise a right to relief above the speculative level ... on the

Offers of restitution or payment of restitution shall not be consilar imposing such punishment.

When an investigation by the attorney general's office reveatsat contractor or subcontractor has violated this
sectionby failing to pay said rate or rates of wages, including paymentsitb bed welfare funds and pension funds,
or the equivalent payment in wages, on said works to any person gagavork within classifications as determined
by the commissioner, or that a contractor or subcontractor has, faglhiorsas representative, agent or officer of
another, taken or received for his own use or the use of any other @ersombate, refund or gratuity, or in any other
guise, any portion of the wages, including payments to health and welfaieand pension funds, or the equivalent
payment in wages, paid to any such person for work done or serviceegmesaid public works, the attorney
general may, upon written notice to the contractor or subcontractdhasureties of the contractor or subcontractor,
and after a hearing thereon, order work halted on the part of the contractabnswbih wage violations occurred,
until the defaulting contractor or subcontractor has filed with thenayogeneral'sffice a bond in the amount of
such penal sum as the attorney general shall determine, conditiomegayment of said rate or rates of wages,
including payments to health and welfare funds and pension funds, or thdetypayment in wages, on saiodrks

to any person performing work within classifications as detexthby the commissioner.

An employee claiming to be aggrieved by a violation of this section nlagags after the filing of a complaint with
the attorney general, or sooner if the ateyr general assents in writing, and within 3 years after the violatiditute

and prosecute in his own name and on his own behalf, or for himself and far ith#arly situated, a civil action

for injunctive relief, for any damages incurred, anddoy lost wages and other benefits. An employee so aggrieved
who prevails in such an action shall be awarded treble damages, as liquatateged, for any lost wages and other
benefits and shall also be awarded the costs of the litigation and reasdtuabéys’ fees.
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assumption that all the allegations in the complaint are true (even if doubtful)ii figctat 555
(internal citations omitted). “The plausibility standard is not akin to a ‘probabéguirement,’
but it asks for more than a sheer possibility that a defendant has actetulipwlanwAshcroft v.
Igbal, 556 U.S. 662, 678 (2009)yotingTwombly 550 U.S. at 556).

Dismissal is appropriate if the plaintiff's wglleaded facts do not “possess enough heft to
show that plaintiff is entitled to relief.Ruiz Rivera v. Pfizer Pharm., LL.621 F.3d 76, 84 (1st
Cir. 2008) (internal quotations and original alterations omitted). As such, “[tieardlinquiry
focuses on the reasonableness ofiifierence of liability that the plaintiff is asking the court to
draw from the facts alleged in the complain€ayo v. Fitzpatrick95 F. Supp.3d 8, 10 (D. Mass.
2015) Quoting Ocasie-Hernandez v. FortufidBurset, 640 F.3d 1, 13 (1st Cir.2011)). In
detemining whether a complaint crosses the plausibility threshold, ‘the revie@ooigt [must]
draw on its judicial experience and common senggdicia-Catalan v. United State§34 F.3d
100, 103 (1st Cir. 2013p(oting Igba) 556 U.S. at 679. Where “tke factual allegations in the
complaint are too meager, vague, or conclusory to remove the possibility ofratiethie realm
of mere conjecture, the complaint is open to dismissildralesCruz v. Univ. of Puerto Rigo
676 F.3d 220, 224 (1st Cir. 2012)upting SEC v. Tambon&97 F.3d 436, 442 (1st Cir. 2010)).

V. DISCUSSION

a. Count Three Sufficiently AllegesRrevailing Wage Claim

The Massachusettgrevailing wage law “govern[s] the setting and payment of wages on
public works projects constructed by the State, by municipalities, or by pulithordies.”
McCarty's Caseg445 Mass. 361, 37(2005) €iting M.G.L. c. 149, 88 2&7). Under the statet,
and“[p]rior to awarding a contract for the construction of public works, [a] public offacigaublic

body shall submit to the commissioner a list of the jobs upon whitdborers are to be employed,



and shall request the commissioner to determiaeate of wages to be paid on each jdb.G.L.

c. 149, 8 27. Once the rate of wages has been set, “no contractor or subcontractor shall pay less
than the rates so establislieice., the prevailing wagesld. The word “construction” as applied

to a pulic works projectincludes several types of activities, including “soil explorations” and

“test borings.” M.G.L. c. 149, § 27DAn employethat pays less than the prevailing rate of wages
violates the statuteM.G.L. c. 149, § 27 A president and treasurer of a corporation are deemed

to be employers of the employees of any corporation within the meaning oéatine.skd. An
employee claiming a violation of the statute may bring suit against the employeirstfftdimg a
complaint with theattorney generadnd then receiving authorization to bring suit.

The complainherealleges that NH Boring contracted with the MBTA and MassDOT to
perform “boring, drilling and other construction related services'ttier green line extension
project. It alleges thathe project was a “public construction project” and consequently was subject
to the Massachusettsevailingwagelaw. It alleges that thglaintiffs worked for the defendants
on the project, and therefore were entitled to be paid gbrhailing wageor their work. It
alleges that the defendants paid them at a rate substantially lefisetipaevailing wage, for both
their regular and overtime work, and thus violated the stalilite complainhames the company,
the president anddasureas defendantsll of whom aredeemed to be employers for purposes of
the statute, and additionally alleges that the plairtifbsight this action only after fireiting wage
complaints with the Massachusetitorney @neral’'soffice and receiing its permissionto
institute suit

In the Court’s view,lte complainadequatelgtates a claim foraolation of the prevailing
wage statuteUUnder Rule 8 of the Federal Rules of Civil Procedure, a claim for relief “musticont

a short and plain giament of the claim showing that the pleader is entitled to relief.”FEaCiv.



P. 8(a)(2).The short and plain statement must give the defeatfantnotice of what the ... claim
is and the ground upon which it rest§argano v. Liberty Int'l Underwriters, Inc572 F.3d 45,
48 (1st Cir. 2009)quotingTwombly 550 U.Sat 555, and a “meaningful opportunity to mount a
defense ...Conley v. Massachusettdo. 09-11108-NG, 2009 WL 2096207, at *4 n. 5 (Mass.
July 7, 2009) (internal quotation marks and citation omitted). “What constitutes a rsthqita
statement must be determined in each case on the basis and nature of the actief, 4baght,
and the respective positions of the parties in terms of the availabilityoofmafion anch number
of other pragmatic matterd?eabody v. GriggdNo. 08-243-ML, 2009 WL 3200686, at *2 (D.R.I.
Oct.6, 2009) quoting5 Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure 8§
1217 at 24641 (3d ed2004)). “A plaintiff properly pleds a claim for relief byBriefly describing
the events' supporting the claifnld. (citation omitted; emphasis in original).

The complaint here satisfies the requirements of Rulé & cogentand unambiguous
and through the use of “short and plagtatementsarticulates the plaintiffs’ contentions that (1)
thegreen line extensioprojectwas a public works project subject to the prevailing wage law; (2)
NH Boring was thus obligated to pay prevailing wateits employees; (3) the plaintiffs were
NH Boring employees and therefore were entitled to be paid at the prevailisgarade(4) the
defendants failed to so pay them dherefore violated the statute.

Indeed, the defendants do rsgriouslyattack the complaint as deficient under Rule 8.
Rater, they argue that the complaint is deficient because it does not explictyth#especific
portions of the statutehichthey contend mustisobe provenn order for the plaintiffs to prevail
namely tha(l) a public body or official designated the public works project as a preyaiage
project; (2) the commissioner issued a wage rate schedule; athati®e schedule of rates was

included within the advertising or bid solicitatioithe Court rejec the argumentthat these



allegations must be contained in a complaint in otdstate gplausibleclaim for a violation of
M.G.L. c. 149, § 27.

As an initial matter, the defendants do not explain whgehspecificportions of the
massivestatute must be asserted in a complaint while other portions dstaigedo not
Regardless, the principal deficiency in the defendants’ argument is ttantfiates what the
plaintiffs mustultimatelyproveat trialin order to prevail with what they mustegein a complaint
in order to state a valid claim for relieEvenassumingarguendothat the plaintiffs must prove
each of the three allegations enumerated above, there is no requireméh@cbatplaint #ege
the existence of each and every fact in order to satisfy Rule 8's relathaiglIpleading standard.
Rather it is enough if the facts that are alleged state a plausible claim for retigfuarthe
defendants on notice of the grounds upon wthehclaimrests See e.g., Erickson v. Rars 551
U.S. 89, 93(2007) (“Federal Rule of Civil Procedure 8(a)(2) requires only ‘a short and plai
statement...” Specific facts are not necessaryifjecomplaintherepleads the essential elements
of the prevailing wage claim in a manner that allows tlefendants to understand who allegedly
did what to whom, when and where, and affords the defendants a meaningful opportunity to mount
a defense.That is enough to satisfy Rule &alvi v. Knox County470 F.3d 422, 430 (18kir.
2006);Diaz-Rivera v. River&Rodriguez377 F.3d 119, 123 (1st Cir. 2004).

In seeking dismissalhé defendanteely onMcGrath v. Act, InG.No. 0840018ADMS,
2008 WL 511505{Mass. App. Div2008) but that casprovides no support for their argument
In McGrath,an employegerforming work on a municipal projestied his employer for failing
to pay the prevailing wage. The Codound thatthe undisputed evidencshowedthat the
defendant employedid not bidany workas a prevailing wage job, was not advisedthy

municipality that the prevailing wage law applied, and had no knowledhggher any of its



municipal customers hagkquested any state agency to deternais¢atutorily required wage.
Accordingly, the Court found that summary judgment was appropmathe meritbecause the
prevailing wage statute did not apply to the employbtcGrath, 2008 WL 5115057at *1.
McGrathis thusdistinguishable from the present case because the Court there decided the case on
the merits, at summary judgment, anglereaddressed the issue of whether a comppairgorting

to allege a violation of the prevailing wage statutaust contain thehree specificallegations
referenced by the defendairtsorder to satisfy Rule 8 and survive a motion to dismiss. For the
reasons noted above, the Court concludes that it doesTia motion to dismiss is therefore
denied with respect to both Count Three and the derivative overtime claim in Cou#t Two.

b. Count Four Survives With Respect to NH Boring but will be Dismisset wit
Respect tdefendants Garside and Burne

The defendants argue thte plaintiffs’ claim for quantum meruit should be dismissed
becausesuch a claim is only available in the absence of an adequate remedy dthlayargue
that the plaintiffscould have brought a breach of contract acbased on their “employment
relationship,”but did not, and consequentiyay not recover for quantum merfiitAs a general
matter, the defendants are correct that a plaintiff cannot recover under a quasntiinmh@ory

where an adequate remedy at law existassachusetts v. Mylan Lab857 F. Supp. 2d 314, 324

3 The plaintiffs have submitted the results of a google search ieffart to demonstrate #ir good faith basis to
believe thegreen line extensioprojectwas subject to the prevailing wage lawshe defendants in responisave
submittal a copy of their subcontract for theoject to demonstrate that the results of plaintiffs’ search are in relation
to a different project It is within the discretion of the Court to consider materials outhel@leadings in making its
ruling on a mabn to dismiss and when doing so, must convert the motion into one forasymudgmentTrans

Spec Truck Serv., Inc. v. Caterpillar In624 F.3d 315, 321 (1st Cir. 2008). However, where the Court chooses to
“ignore supplementary materials submittedhvilie motion papers and determine the motion under the Rule 12(b)(6)
standard, no conversion occurs and the supplementary materials dooroehgart of the record for purposes of the
Rule 12(b)(6) motion.d. Where mither party purports to rely ondlsubstantive aspects of their extrinsic documents
and for that reason, the Court declines to consider them here.

4 The plaintiffs titeCount Fouras a claim for quantum meruithichis a “species of unjust enrichment[.Bisbano
v. Strine Printing Cq 737 F.3d 104, 109 n.2 (1st Cir. 201Bjis distinction is irrelevant for purposes of adjudicating
the defendants’ motion to dismiss.



(D. Mass. 2005]“It is a basic doctrine of equity jurisprudence that courts of equity should not act
... when the moving party has an adequate remaéthw.” (citations omitted)). That being said,

it is not immediately clear to the Court whetla@d howthe plaintiffs’ employment relationship
with NH Boring would give thelaintiffs the right to sue the defendants for breach of confoact
failing to pay them prevailing wages on the GLX projdeten assuminguch an option existed,
that wouldnot automatically bar their gquantum meruit claim at this sthgiee litigation Dorney

v. Pindrop Sec., IncNo. 1511505ADB, 2015 WL 5680333, at *6 (D. Mass. Sept. 25, 2015)
(holding that at the motion to dismiss stage, “the existence of statutory arattweltclaims does

not necessitate the dismissal of [plaintiffs’] equitable quantum meruit/unjusher@nt claim.”)
(citing Lass v. Bank of Am., N,A95 F.3d 129, 140 (1st Cir. 2012) (holding that though breach
of contract and unjust enrichment claims are mutually exclusive, both rageor past the
pleading stageMylan Labs, 357 F. Supp. 2d at 324 (D. Mass. 2005) (“The Court need not resolve
these issues at this stage of the proceeding, since [plaintifff may hdeettordy one theory of
recovery eventually, and will not force [plaintiff] to choose its remedyhet stage of the
litigation.”)). TheCourt declines at this junatitodismiss Count Fourgainst NH Boring.

However, the Court agrees with the defendants that the complaint fails to stdi¢ a
guantum meruit claim against the individual defendaAithough e statutory counts provide a
basis for imposing personal liability on theesident and treasurer of NH Borjrbat does not
meanthat individual liability may also automatically be imposed against tineder a theory of

unjust enrichment. Rather, thecomplaint must provide a plausible basis to find iatthe

> As a general rule, a corporate officer does not incur personal liabiligcfivities of the corporation “merelyb
virtue of the office which he holds in the corporatioR&frigeration Discount Corp. v. Catin830 Mass. 230, 235
(1953). Such liability may, however, be imposed by statute. Under K8ass.Laws ch. 151, § 1B, personal liability
attaches to “the officer or agent of [the] corporation who pays or agrees tio gray employee less than the overtime
rate of compensation required.” (emphasis added). The prevailingstedgieis even broader, providing that personal
liability for failure to pay prevailingvages attaches to “[t]he president and treasurer of a corporation aofficeng

or agents having the management of such corporafib/@’L. c. 149, § 27.
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plaintiffs conferred a reasonable benefit upon the defendants; (2) a reasonable person in the
defendants’ positions would have expected to compensate the plaintiff§3)athe plaintiffs
provided the services with the reasonable expectation of receiving compenBatitman V.
Smirnoy 751 F. Spp. 2d 304, 314 (D. Mass. 2010). Although the complaint fairly provides a
basis to find that the plaintiffs conferred a benefit on NH Boring, there lasis to find that they
conferred on the individual defendants any benefit which the individual defendants in turly unjust
retained. The Court thus dismisses Count Four as it relates to defendants Garside and Burne

c. The Court will not Dismiss th€lass Allegationst this Early Juncture

The plaintiffs seek tobring this action on behalf of themselves and “dlleos similarly
situated.” The defendants argue that the complaint lacks sufficient factual aliedgatisuppdr
claims for class relief andeek dismissal of the clagegations The Court declines to do so at
this early point in the casdhe First Circuit has directed courts to use caution when striking class
allegations “based solely on the pleadingslanning v. Boston Med. Ctr. Cor@.25 F.3d 34, 59
(1st Cir. 2013) For one, even accepting that the Court may in its discretion rule on a motion to
strike or dismiss at this point, such motions are “disfavored” and not “calcuésteitlrto invoke
the Court’s discretion.”ld.; Boeri v. Fiat S.PA., 763 F.2d 17, 23 (1€ir. 1985). Furtherdoing
so requires the Court to “preemptively terminate the class aspects ofjatiditi, solely on the
basis of what is alleged in the complaint, and before plaintiffs are permittedniged® the
discovery to which they would otherwise be entitled on questions relevant to clégsatiert.”

Id. (citations omitted).

Here, the corefahe plaintiffs’ allegations istraight forward- namely, that ¥ Boring

was required to pagmployees wiking on the green line extension in accordance with the

prevailing wages but failed to do so. “Accepting the complaint’s allegat®tiae as we must,
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these facts support the plausible inference that this [failure] affected [MHgE) employees
acioss the board...Id. at 60. Concerns surrounding the number of other employees potentially
affected and/or whether they too failed to be paid in accordance with stati®dswnot justify
dismissing or striking the class allegations in their entirlty(citation omitted). These concerns
are better addressed during the class certification process where the Coudtenayne “the
appropriate contours of the putative class” and after the plaintiffs havehieadhance to prove
their assertions through discovery and a properly-brought motion for claseatotif.” I1d.

V. CONCLUSION

For the foregoing reasons, the motion to dismiss is GRANTED with respect to Count Four
against defendants Garside and Burne. The remainder of the motion to didDidHED.

(Dkt. No. 13).

/s/ Donald L. Cabell
DONALD L. CABELL, U.S.M.J.

DATED: March31, 2016
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