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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 15-12665-RGS
ERIC BEASLEY
V.

LOWE'S HOME CENTERS, ING MARGARET MILLER, MICHAEL
MEDICO, and UNNAMED LOWE'S EMPLOYEES

MEMORANDUM AND ORDER ON
DEFENDANTS'MOTION FOR SUMMARY JUDGMENT

May 3, 2017
STEARNS, D.J.

Plaintiff Eric Beasley worked ithe plumbing department at Lowe’s
Home Center in North Weymouth, Massachusetts fgrapimately three
years. From May of 2011, until heubmitted his resignation on June 17,
2012, Beasley claims that he was “suftgxl to a campaign of racial slurs,
repeated threats to kill him, humiliag retaliation for availing himself of
Family and Medical Leave Inefits, . . . repeated rackscrimination ... and
adverse employment actions in retaliation for higscdmination
complaints.” Pl.'s Opp'n at-2. Beasley filed a chge of discrimination with
the Massachusetts Commission Againsgddimination (MCAD) in 2012. He
filed this Complaint on June 19, 2015. The Compliasserts seven claims

against Lowe’s, Margaret Miller (a ke’s human resources manager), and
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Michael Medico (Beasley's formersupervisor). They are: Race
Discrimination (Count I); violationefthe Family Medical Leave Act (FMLA)
(Count Il); violations of the Massachetss Civil Rights Act (MCRA) (Count
[11); Interference with Advantageou€ontractual Relations (Count [V);
Defamation (Count V); Retaliation inolation of Federal Title VIl and Mass.
Gen. Laws ch. 151B (Count V1), and ©@age/ Infliction of Emotional Distress
(Count VIl). Defendants move for sunary judgment on all claims, arguing
that they are time-barred, lacking inctaal support, and improperly pled.
The court heard oral argument tme motion on April 20, 2017.
BACKGROUND

Beasley’s Complaint contains twelve pages of tepab allegations
largely untethered to dates or contt€the Opposition Memorandum is of
little help in deciphering ta claims). As best asan be discerned from the
hodgepodge of pleadings and exhibits facts are as follows. Beasley began
working for Lowe’s, a national retat of home improvement products, in
October of 2009, as a “Plumbing Pro.”June of 2010, he was promoted to
the position of “Sales Specialist.” Defdant Medico becamleis supervisor.

On two occasions in early May @011, Beasley fond threatening
messages (“Youre gonna die”) in hicleer in the break room. On May 19,

2011, someone placed an offensive niotdnis locker (“youre a n**r — U



haitian n****r”), followed by a drawing ofa monkés/head. Around the same
time, a ‘“racist” drawing was found in the employweéstroom (which an
African-American co-worker, Julius Franbelieved was directed at him).
Sometime thereafter, Beasley receiathreatening telephone call while at
work in the plumbing departmentBeasley reported some ofthese incidents
to defendant Miller, the store’'s humaasources manager. Miller undertook
an investigation, interviewing Beagland several other employees. Miller
noted that Beasley “was very upset... Does not know anyone who would
do this, gets along with everyoneNo one has been treating him any
differently. Does not know anyone haga problem with Julius [Frank] who
would take it out on him.” Miller wasnable to identify a perpetrator, and
the incidents stopped. (That is,May of 2011). Beasley Dep. 103.

In the fall of 2011, Beasley waapproved to take FMLA leave.
According to Beasley, prior to his retu, Medico told other employees that

Beasley needed to get back to work or he would lisgob2 Beasley Dep.

1Beasley testified that after answegia page, he heard an unfamiliar
male voice say, “l know where you woek. You're going to die.” Beasley
Dep. at 121.

2 Beasley testified that the commewas made in May of 2012, just
before he resigned (Beasley Dep. a}. 14owe’s business records, however,
show that Beasley's post-FMLA d@e accommodations commenced in
October of 2011. How Beasley camekwmow of Medico’s comment during
his absence is never made clear.
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at 13-15. Beasley retued to work on October 12011, as planned. On
November 26, 2011, Beagleequested a work accommodation from Miller,
namely to be exempted from heavyihfy and allowed to sit every ninety
minutes. Miller granted the requeand agreed to re-assess Beasley’s
physical condition in 30 daysSeeDefs.”EX. L.

Beasley claims that sometime @ctober of 2011, Medico called him a
“stupid n***r.” 3 Beasley Dep. at 40-41. Beasleyinformed MilleMedico’s
use of a racial epithet. (Medico mies making any offensive statement).
Beasley avers that Medico retaliatéy subjecting him to “a relentless
campaign of racial harassnt.” Compl.  12. Beasley states that in April of
2012, a co-worker (Steve Coyne) toldrhthat he “had a bull's-eye on [his]
back” and that Medico was trying to get rid of himCompl. { 13; Beasley

Dep. at 64-66. Beasley alleges that Medico orddried “do things out of

31n his statement of facts (“Uncontesl Facts”  1— Dkt #44), Beasley
claims that he “was the target of repe@tacial slurs by his supervisor which
continued unabated after he reported them In.his deposition he testified
that Medico used a racial slur only onioehis presence, but said that other
employees told him that Medico hadtered the slur on other occasions.
Beasley has offered no admissible ende (for example, affidavits from
these former fellow employees) to sulistiate the allegation. Beasley Dep.
at 70-74.

4 Beasley here as well has failed to produce anyiaslitnle evidence
(for example, an affidavit from Coyne) to suppdretallegation.
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[his] job title such as cutting woodahd complained (gratuitously) about the
appearance ofthe plumbing department sheli@sat 111-118. Beasley also
alleges that when he took three days freork to take a stress test in “March
or April of 2012,” Medico told co-wdkers Steve Coyne and Andlee Cribb that
Beasley's medical condition was “fake®d.Compl.  11; Beasley Dep. at 59.
Finally, Beasley complains that Millerefused him permission to trade a
work day in May or June of 2012 so that he coulctiatl a NBA basketball
game®

Beasley's personnel file at Loweontains two written warnings — one
for his failure to complete inventgrreplenishment sheets; the other a
warning for poor attendance. Tleesvere written up in October and
November of 2010. The file also contains nine coemmations for job
performance awarded between Decemlbf 2011 and May of 2012.0n

March 3, 2012, Beasley receivad increase in pay.

5True to form, Beasley offers no affvits or testimowy from Cribb or
Coyne. Beasley Dep. at 59-60.

6 Miller denied Beasley’s request; Mdi&Eo was uninvolved. It is not
clear what the allegation is intendeddstablish. Beasley testified that the
only person who ever retaliated agst him at Lowe’s was MedicoSee
Beasley Dep. at 26.

7 Two of the commendations (dat&kcember 29, 2011, and January
7, 2012) were signed by Medico.



Offering Miller “and the company khthe best,” Beasley submitted a
letter of resignation to Miller on June 17, 2018llihg her that “resigning
from [his] position at Lowe’s . . . was not an eamcision. . .. The several
years [he had] been at Lowe’s hadehevery rewarding and he had enjoyed
representing Lowe’s,” but Lowe’s had niteated him fairly” during the final
three months of his employment.

Lowe’s and Beasley's accounts ofetlesircumstances of his resignation
differ, although in nonmaterial respectBeasley states that his resignation
effectively amounted to a construaiwdischarge because he had become
uncomfortable at the prospect of remiag at Lowe’s. He also claims
(somewhat inconsistently) that Millavarned him that he would likely be
impacted by an anticipated layoff, @rthat by resigning, he would improve
his chances of being recalled. Millagrees that she told Beasley of the
expected layoff, but statesdhBeasley told her thdte had plans to move to
Atlanta to care for his ilsister. His question whieer if he did so, Lowe’s
would be willing to take him back, promied her advice regarding a letter of

resignationd

8 This statement is corroborated by Beasley's appbeca for
employment at Walmart in which he statdtht he left Lowe’s to “take care
of [an]ill sister.” Defs.”Ex. P.



Beasley left Lowe’s on July 2012, and applied for unemployment
benefits. Lowe’s (it is unclear frorthe record whether it was Miller or an
Ernst and Young employee, Kim Pistote)d the Division of Unemployment
Assistance (DUA) that Beasley had “quhis job. Although Beasley was
initially denied unemployment bentfi he appealed and DUA reversed
course, after finding that he had “left kofor good cause attributable to the
employer or for an urgent, comiirg, and necessitous reason which
rendered his separation involuntaPy.DUA Dec. at 2 (Dkt #43-3 at 31);
Mass. Gen. Laws ch. 151A, § 25C(2). aBéey states that he looked for other
employment for nearly a year, but thait least one of his applications was
rejected because of “an untrue gat¢ive reference from Lowe's¥
Eventually, he found a job at Walmart.

Beasley filed a charge of discrimation with the MCAD on December
10, 2012. Pursuant to a work-sharimgreement, the charge was cross-filed
with the Equal Employment Opportug Commission (EEQ). App. at 4-8

(Charge). On June 19, 29, Beasley brought this action and notified the

9 Lowes did not appear to defenlde appeal before the DUA.

10 Beasley provides no evidence topgwrt the allegation that Lowe’s
said untrue things about him gopotential employer.
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MCAD that he was withdawing the charge. The MCAD dismissed the charge
on December 18, 2015.

After completion of discovery, Lowe’s filed this mion for summary
judgment, asserting that Beasley hatethto administratively and factually
support his claims of discrimination drthat, in any event, his claims are
time-barred.

DISCUSSION

In his Opposition, Beasley contentisat the court is obliged to deny
defendants’ summary judgment motidrecause they “failed to provide
discovery” and omitted evidence of ‘able issue[s] of material fact,” and
that moreover, “as a matter of law,"dltourt cannot require a “Plaintiff to
assert a genuine issue for trial” without engagmgnpermissible “burden-
shifting.” Pl.’'s Oppn at 7-8. Beasley mistaken on both counts. First, the
complaint about a truncated discovemocess is simply untrue. The court
extended the discovery schedule on two occasiond r@solved several
disputes that arose during the procasgluding Beasley’s post-discovery
motion to compel (which the courtllawed in part). Notwithstanding,
Beasley took no depositions and failed to provid¢eddants’ counsel with
the “medical records, employment reds and witness testimony” that he

agreed to furnish in his Initial Disclosures.



Second, Beasley (or more accuratdlis counsel) misapprehends the
law governing summary judgment. Federal Rule ofilGtrocedure 56(c)
‘mandates the entry of summary judgment upon motin against a party
who fails to make a showing sufficierio establish the existence of an
element essential to that party’s cased on which that party will bear the
burden of proof at trial.”Celotex Corp. v. Catrett477 U.S. 317, 322-323
(1986). “[I]f a pary resists summary judgment by pointing to a factual
dispute on which it bears the burdentatl [e.g., an Hirmative defense],
that party must point to evidence affiatively tending to prove the fact in
its favor.” FDIC v. Elder Care Servs., Ini82 F.3d 524, 526 (1st Cir. 1996).
Finally, a moving party is niaequired to prove a negee to avoid trial on a
specious claimCarmona v. Toledo215 F.3d 124, 133 n.8 (1st Cir. 2000).

Statute of Limitations Defense: Federal Claims

Count | - Discrimination Claim under Title VII; Count VI —
Retaliation in Violation of Title VII

Lowe’s maintains that Beasley failéd file all but his defamation claim
within the applicable statutes of limtians. Focusing on the federal claims,
this court agree¥. Beasley submitted his letter of resignation fraowe’s

on June 17, 2012. Beasley filedgtlawsuit on June 19, 2015.

11 As an initial matterfederal law does not support Beasley's naming
of Miller and Medico as defendants —t[€VII does not provide for individual
liability. See Fantiniv. Salem State Co57 F.3d 22, 30 (1st Cir. 2009).
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A charge must be filedith the EEOC (or cross-filed) within 300 days
of the last complained-of discriminatory détSee Velazquez v. Developers
Diversified Realty Corp 753 F.3d 265, 277 (1st Cir. 2014). The time$ise
requirementunder 82000e-5(e)(1) is “mandatorylégss an equitable basis
for tolling can be shown.See Natl R.R. Pasager Corp. v. Morgan536
U.S. 101, 109-110, 113 (2002). Beasfded his charge with the MCAD on
December 10, 2012. To be timely, BEgsmust demonstrate that an act of
discrimination and/or retaliation on ¢tlpart of Lowe’s occurred on or after
February 11, 2012 (thas, 300 days prior to December 10, 2012).

The racially inflammatory notes ardtawings were discovered in May
of 2011. Medico’s alleged use of a ralcepithet occurred in October of 2011.
The allegation that Medico “humiliade[Beasley] by sprading claims that
he was malingering”and had “faked” theed for a stress test has no date or
time frame attached to it. Compl. { Beasley Dep. 15. Even assuming that
the remark was made sometime after February 102 2@iray remarks in
the workplace . .., [when made] by nondecisiorkera [like Medico], or . .

. by decision makers unrelated to the decisionatpss itself normally are

12The lawsuit itself must be filed Wiin 90 days after notice the EEOC
(or MCAD) gives notice that the administtive charge has been dismissed or
a right-to-sue letter is issuedbeed42 U.S.C. § 2000e-5(f)(1).
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insufficient to prove [anpmployer'sdiscriminatory animus.”Shorette v.
Rite Aid of Maine|nc., 155 F.3d 8, 13 (1st Cir. 1998) (emphasis added).
Suarez v. Pueblo Intl, Inc229 F.3d 49, 56 n.5 (1st Cir. 2000) (same).
Bennett v. Saint Gobain Corp07 F.3d 23, 32-33 (1st Cir. 2007) (same).
See also Velazquez-Fernandez v. NCE Foods, 476.F.3d 6, 11-12 (1st Cir.
2007) (a soleremark by a non-decisimiaker could not support an inference
of pretext);Gonzalez v. El Dia, Inc304 F.3d 63, 69 (1st Cir. 2002) (“[S]tray
workplace remarks’, as well as statemis made either by nondecision
makers or by decision makers notvolved in the decisional process
normally are insufficient, standing alont®, establish either pretext or the
requisite discriminatory animus.”).

According to Beasleys Complaint, the following He incidents
between February and December 2012 amounted to raced-based
discrimination by Lowe’s. First, “[i} April of 2012, a co-worker informed
Beasley that Medico and human resowrofficials were looking for ways to
‘get rid of him.” Compl. § 13. Secah “[iln May or June [of 2012]" Miller
would not permit a co-worker “to cover shift so [Beasldycould attend an
NBA championship game.ld. Third, in June of 2012, Miller coerced him

into submitting a letter of resignationd. 8.
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As thin as these allegations armgeasley has failed to produce any
admissible evidence that links any tfese incidents to a racial animus.
There are no sworn statements from any of the cokeus identified by
Beasley in his deposition as his sources for aalpemotivated campaign to
“get rid of him.” With respect to Milles refusal to approve a shift exchange,
Beasley admitted at his deposition tleat assistant manager (“Kevin”) told
him that, Miller was following a comparpolicy, namely that “the corporate
office would no longer allow employede make agreements to cover each
other’s shifts.” Beasley Dep. at 13@/hile Beasley states that “two days later
[a] Caucasian employee was allowedseek employee coverage for a shift,”
— specifically, he claims that Stev\Coyne and someone named “Bernard”
switched shifts without filling out angaperwork — he offers no admissible
evidence of the factld. at 134; Compl. § 13. As for Miller’s advice —thia
light of the anticipated layoff, Beasley ghit be in a better position to reapply
if he resigned before being laid off —etite is no evidence that the advice was
untrue or related in any wdg Beasley’s race.

Beasley states in his Complaint tH#&tiller, unnamed defendants and
Lowe’s Home Centers committed furtheéiscriminatory . . . acts by making
derogatory statements about plaintiff which inteef® with his job search

and false and misleading statementsAingust 2012 to the Massachusetts
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Division of Unemployment Assistance lead to a denial of benefits . . . .
Compl. 19. However, Lowe’s statemédion the DUA thatBeasley voluntarily
left its employment is consistent thi the competent evidence — Beasley’s
resignation letter, his statements to Miller abbigt plan to move to Atlanta
to care for his sister, and his swokWalmart applicatin giving the same

reason for leaving Lowe™. More pertinent, there is no evidence that

131n any event, Beasley’s claim ofmstructive discharge is untenable.
To find a constructive discharge, “@nquiring court must gauge whether the
working conditions imposed by themployer had become so onerous,
abusive, or unpleasant that a reasdagierson in the employee’s position
would have felt compelled to resigiuarez v. Pueblo Intl, In¢.229 F.3d
49, 54 (1st Cir. 2000). The “ultimatest is one of objective reasonableness”
and the “standard cannot be triggersalely by an employee’s subjective
beliefs, no matter how sincerely heldd. While the racist notes and
Medico’s stray, repugnant remark weretrue, discomfiting, they are “too
remote from the date of resignation. . to constitute a constructive
discharge.Cabrera-Ruiz v. Rocket Learning, In852 F. Supp. 2d 154, 172
(D.P.R. 2012) (holding comments madsx months before plaintiff's
resignation were too remote), citihgndrau-Romero v. Banco Popular de
P.R, 212 F.3d 607, 613 (1st Cir. 20P(Cholding seven months too remote);
Serrano-Nova v. Banco Popular de P.R54 F. Supp. 2d 251, 265 (D.P.R.
2003) (holding six months too remot®&easley’s only remaining accusation
against Lowe’s, that Miller's enforcemenf a company policy against shift
exchanges cost him the opportunitysie an NBA basketball game falls far
short of the onerous, abusive, or uapdant aspect of a work environment
that would compel a reasonablerpen to resign under duresSee Blackie
v. Maine 75 F.3d 716, 725 (1st Cir996) (“Work places are rarely idyllic
retreats, and the mere fattat an employee is disgased by an employer’s
act or omission does not elevate thatt or omissions to the level of
materially adverse employment action.”).
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supports Beasley’s allegations that Milkrer acted towards him in a racially
hostile mannei#4 SeeBeasley Dep. at 26-27, 86.

In the last sentence of his Opgpbon, Beasley #ttes that ‘“the
continuing nature of the misconductguares that this aeort consider acts
which fall outside the limitations period.Pl.’s Opp’n at 10. To trigger the
continuing violation doctrine in thi€ircuit, a plaintiff must demonstrate
that at least one anchoring incidentigeries of related incidents that, taken
in their totality, had a discriminatory ipact on the plaintiff, occurred within
the limitations period.Shervin v. Partners Healthcare Sy804 F.3d 23,
34-35 (1st Cir. 2015). As explaingureviously, there is no evidence of a
racially-motivated anchoring evén (other than unsupported and
inconsistent allegations of discriminan) that falls within the limitations
period — February 10, 2012 December 10, 2012.

Violations of the Family Medical Leave Act — Countll

Beasley contends that Lowe’s rikdded against hinfor his exercise of
his rights under the FMLA. The countotes that Lowe’s gave Beasley the
requested leave, approved his requesphysical accommodations upon his

return, and gave him a salary increase shortlyrafieds. But the fact that

14 The effort to demonize Miller isat odds with Beasley’s sworn
testimony that Miller, unlike Medicdyad never retaliated against hirBee
n.6,supra.
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the FMLA is governed by a two-yeastatute of limitations ends the
discussionSee29 U.S.C. § 2617(c)(1). Beaslsyast day of work at Lowe’s
was July 1, 2012 — clearly tHFeMLA claims are time-barred.
Massachusetts State Law Claims
As there are no remaining foundational claims, aomdther basis for
federal jurisdiction, | will dismissthe remaining state claims without
prejudice. See Carnegie-Mello Univ. v. Cohil] 484 U.S. 343, 350 n.7
(1988). Although the state law pleadiage, in my opinion, threadbare at
best, there may be sufficient differeascbetween federal and state law to
justify a second look by a state court judg&ee28 U.S.C. § 1367(c);icari
v. Ferruzzj 22 F.3d 344, 351 (1st Cir. 1994). Plaintiffsuctsel, however,
should take mind of her duty und&ule 11 to support her rhetoric and

allegations with competent evidenggactionable wrongdoing.

15 Unlike Title VII, Chapter 151B povides on its face for individual
personal liability. Beaupre v. Cliff Smith & Asso¢®0 Mass. App. Ct. 480,
491(2000). Also, Chapter 151B prohtibemployers fronmetaliating against
employees for engaging in protected conduct (oppgpsany unlawful
practices or filing a chargeincluding the filing ointernal grievances, as well
as formal complaintRitchie v. Dept. of State Polic60 Mass. App. Ct. 655,
664-665 (2004), and requires (unlikel&iVIl's but-for causation) only that
a plaintiff engaging in legally-prected conduct, suffer an adverse
employment action, and that thedwvents be causally connectedole v.
Univ. of Massachusettd42 Mass. 582, 591-592 (2004). Aretaliationmlai
may succeed even where the ungielg claim of harassment fails.See
Ritchig 60 Mass. App. Ct. at 664.
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ORDER
For the foregoing reasons, defendants’ motionstommary judgment

iIs ALLOWED as to the federal claim€éunt I, Count Il, and relevant part of
Count VI). The remaining state law ala$ are dismissed without prejudice.
Plaintiff's attention is directed to Mass. Gen. lsaeh. 260, § 32see also
DeSantis v. Commonwealth Energy S¥8 Mass. App. Ct. 759, 766 n.10
(2007) (“After dismissal of DeSantisfsendent State claims he was entitled
to renew them in the Superi@ourt within one year.”)Thornton v. United
Parcel Serv., Inc565 F. Supp. 2d 273, 285 n.21 (D. Mass. 20@8fjd, 587
F.3d 27 (1st Cir. 2009) (same).

SO ORDERED.

/ s/ RichardG. Stearns

UNITED STATESDISTRICTJUDGE
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