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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 15-129936A0

GREGORY A. WALL
Plaintiff,

V.

REBECCA LUBELCZYK, THOMAS GROBLEWSKI, ADRIANNA CARRILLO, GERI
RIENDEAU, SHAWNA NASUTI, KAREN BERGERON, LAWRENCE WEINER, and
HAROLD CLARKE,
Defendand.

OPINION AND ORDER
June 27, 2017

O'TOOLE, D.J.

Pending before the Court ithe motion of defendants Rebecca Lubelczyk, Thomas
Groblewski, and Geri Riendedor judgmenton thepleadingspursuanto Feceral Rule of Civil
Procedure 12| (dkt. no. 71) The defendants are medical personnel who treategrthee
plaintiff, Gregory A. Wallfor ashoulder injurythat he sustained while incarcerated. They seek a
Rule 12(c) judgment on the pleadings on phantiff's Eighth Amendment (Counl) and 42
U.S.C. 8§ 1983 Failure to Train and Supervise (Count VI) claims, which would disposeofithe
remaining federal claims in the ca3ée plaintiff has opposed tliefendantsmotion and moved
for summary judgment in his favor (dkt. nd)7After consideration of the crossotions, the
defendants’ motion for judgment on the pleadings is granted and the plaintiff's nfiotion
summary judgmens denied.

A Rule 12(c) motion isletermined'solely on the factual allegations in the complaint and

answer."NEPSK, Inc. v. Town of Houlton, 283 F.3d 1, 8 (1st @D02).The standard of review

for a motion under Rule 12(c) “is identical to the standard of review for motions tassliim
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failure to state a claim under Rule 12(b)(&gtdn De LasCatalinas Ltd. Bhip v. Joyner 766

F.3d 127, 132 (1st Ci2014)(citation omitted) The Court takeghe factgledin the complaint as

true andconsidergeasonablenferences in the plaintif' favor. Frappier v. Countrywide Home

Loans, Inc. 750 F.3d 91, 96 (1st Cir. 2014).

As to Count I, the defendants argue thatfdets pled are not sufficient to establis
Eighth Amendment violation. To make out Brghth Amendmentlaim, a plaintiff mustshow
more than“substandard care, malpractigeggligence, inadvertent failure to provide care, and

disagreement as to the appropriate course of treatnfiriz-Rosa v. Ruthin, 485 F.3d 150, 156

(1st Cir. 2007).Rather, a plaintiff must assert facts sufficient to support a concldisaira
defendant withholding of “essential health care . amounted to ‘deliberate indiffanee to a

serious medical need.DesRosiers v. Moran, 949 F.2d 15, 18 (1st Cir. 1991) (qué&stelle v.

Gamble 429 U.S. 97, 106 (1976Deliberate indifference may be esiabkd “by decisions about

medical care made recklessly with ‘actual knowledge of imdpgn harm, easily

preventable.”Ruiz-Rosa 485 F.3d at 15¢quotingFeeney v. Corr. Med. Servs., Inc., 464 F.3d
158, 162 (1st Cir. 2006)).

Thoughthe plaintiff’'s medical needs were obvious and serioigs)llegations against these
defendants do not support an inference that their course of treatment amourdelless
disregard of impending harm to the plaintiff. According to thetailed alleg@ons of the
Complaint,the defendants monitored the plaintiff's condition throaghysical therapyegimen
provided him with pain medication, ammssessed his progresacluding through mobility
exercisegand numerous Hperson conversationghe plantiff’ s protests abotte treatment of his
shoulder injuryessentially concerthe choice of nossurgical treatment rather than surgery. The

allegations, fairly understood, are not that the defendants denied him treatment, bthaathey



chose to prsue a treatmentecommended by the plaintiff's orthopedic speciallst was
ineffectual What is lacking are factual allegations that would support a conclusion that the
defendants chose the course they did out of such deliberate, that is, intediswaggrd for his
well-being that it was effectively unlawful punishment forbidden by the Eighth Amendiifent.
plaintiff is not entitled to the treatment of his choice, trefactthat he was denieithe specific
treatment he himself wanted pursuEgsnot amount to deliberate indifference to serious medical

needsSeeMacLeod v. Kern, 424 F. Supp. 2d 260, 266 (D. Mass. 2006).

As to Count VI, the defendangsgue that th@leading do notshow that the defendants
were responsible for training subordinate staff or had supervisory duties thagddsuthe
plaintiff’'s being deprived of a civil rightUnder 42 U.S.C. § 1983tade officials sued in their
individual capacitiegannot be held liabl&or the unconstitutional conduct of their subordinates
under a theory ofespondeat superior but ratheronly on the basis of their awacts or

omissions. Canales v. Gatzunis, 979 F. Supp. 2d 164, 171 (D. Mass. gd@)ngSanchez v.

PereiraCastillo 590 F.3d 31, 49 (1st Ci2009). And such“acts or omissions must amount to a

reckless or callous indifference to the constitutional rights of othdds.{quding Febus-

Rodriguez v. Betancouttebron 14 F.3d 87, 92 (1st Cir. 1994)).

Here, the plaintiff merely alleges thdte “[d] efendants are and were responsible for
training and supervisingMASS correctional Health Personsic] at Old Colony Correction
Center.”(Compl. § 79 (dkt. no. 1)Jhe Complaint is similarly devoid of arfigcts regarding any
pattern or practice of deliberate indifference. The claim cannot succeed based égeneral

factual allegations purportedly applicable to B#fendants. Canales 979 F. Supp. 2at 172.



Thereforeso much of Count VI as purports to be brought pursuant to Si¢@#Snisseds to all
defendants.

In light of the foregoing, the defendants’ Motion for Judgment on the Pleadings Pursuant
to Fed. R. Civ. P. 12(c) (dkt. no. 71) is GRANTED and Plaintiff's Motion for Sumhadgment
(dkt. no. 76) is DENIED.

The Court ow having dismissedll federal claimsn the case, which claims servedtlas
sole basis fothis Court’s subject matter jurisdictidgecline to exercise pendant jurisdictmrer

the plaintiff's remainingstate law claimsSee28 U.S.C. 8§ 1367(¢cLares Grp., Il v. Tobin, 221

F.3d 41, 45 (1st Cir. 200Qfinding it to be“well within [the court’s] broad discretiorto dismiss
without prejudiceplaintiff's supplemental state law clainosice federal claim was dismissed).
Those claimareDISMISSEDwithout prejudice.

The Motion of the Defendant, Dr. Adriana Carrilto,Transfeithe ClaimsAgainst Her to
Massachusetts Superior Court for the Purpose of Convaieglical Malpractice Tribungldkt.
no. 66)is MOOT. The Plaintiff's Motion to Compel Discovery Pursuant to Fed. R. Civ. P 26(B)
(dkt. no. 75)s also MOOT.

It is SO ORDERED.

/sl George A. O’'Toole, Jr.
United States District Judge

! The pleading deficienciess to Lubelczyk, Groblewski, and Riendeaue also present with
respect to the other named defendants, and the argumertdsifossaldiscussed herapply
equally to thelederalfailure to train and supervise claims against those oidi@ed defendants.
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