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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 15-13188A0

DARYL TAVARES,
Petitioner

V.
LOIS RUSSO

Respondent.

OPINION AND ORDER
March27, 2019

O'TOOLE, D.J.

A Massachusetts Superior Court jury convicted the petitioner, Daryl Tawerésur sets
of indictmentsallegingvarious offenses relatedfive separate home burglaries that occuoeer
a twenty month period Each set of indictments included charémsbreaking and enteririg the
daytime with the intent to commit a felonyviolation of Massachusetts General Laws Chapter
266, Section 18larceny over $250 in violation of Massachusetts General Laws Chapter 266,
Section30; andvanton and willful destruction of property over $250 in violation of Massachusetts
General Laws Chapter 266, Section 127. After the conclusion of the jury trial, a bahelas
conducted before the trial judge, and Tavares was convicted of demigitual criminaland a

notorious thief? The Massachusetts Appeals Court affirmed the convictiBosmonwealthv.

Tavares26 N.E.3d 1141 (Mass. App. @015) (unpublished decisiorgnd theSupreme Judicial
Court denied further appellate review. Tavaselsequentlfiled the present petition fa writ of

habeas corpus pursuant to 28 U.S.C. § 2254.

! The jury acquitted Tavares ohe set of charges arising from one of the alldiedkins.
2 Tavares waived his right to a jury trial with regard testwharge.
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Background

A brief summary of the trial evidence suffices:

On December 17, 2008, Boston Police detectives responded to an apartment on
Washington Street in@chester to investigatepatentialbreakng and enteringrhe police found
that one of the doors to the apartment buildisglf was damagedrhe door’s lock was broken.
Theapartment’s occupafund that heapartment door, which was unlocked, was also damaged.
Whensheentered her apartmestie found the lights on adliscovered variety of items scattered
on her bed. Also, she noticed that items on her dresser were knocked over and that w@eotys pr
was missing.

A black glove that did not belong to the occupartter childrerwas recoveredhe glove
was submitted for DNA testing by thmlice. A DNA profile collected from the glovevas
compared with a database of known profilegjthe petitioner was included as a potential match.
The comparison yielded no other potential matches. The victim stated that she did ndi&now t
petitioner nor had she ever given him permission to enter her apartment.

The Commonwealth alleged that theipeher was responsible fonatherbreakin on
March 12, 2009Again DNA evidence was recovered. Although the petitioner was included as a
potential match, profiles of other persons also matchied.jury acquitted Tavares of the three
indictments relatetb this incident.

On December 8, 2009, Boston Police officers responded to 38 Fayston Street in Roxbury
for a breakin. Theoccupanthadreturned to his home after being away for about an hour to find
that his apartment door was broken and pried dgenoticed that one of the dresser drawers was
open and that several items were missing, inclusamyecash He alsofound a hat in the hallway

outside of the bedroom that did not belong to him. The police collected thenegidnd had it



tested for DNAThe test determined th@avares was a possible source of the DNA collected from
inside of the hat. Neither the victim nor his family knew Tavaaeslthey had not given him
permission to enter their home.

On May 6, 2010, the occupant of apartment ail63 Delhi Street in Mattapaarrived
hometo find that both her front and back doors were wide open, and the front door’s lock was
broken. Sheliscoveredhat several items were missing, including her TV, a jar of coins, and two
watchesShealso found a beer can on the ledge in the hallway outside of her apartment that had
not been there when she left an hour earliavareswas included as being a possible source of
DNA found on the beer caifhe occupandid not know Tavares nor had she given him pesiois
to enter her apartment.

Finally, on August 19, 2010, a man whas looking after his sister’'s apartment at 75
Humbolt Avenue in Roxbury was informed ayeighbothatthe police were there conducting an
investigation. Wherhe wentto the apartment, himund thatthe door was broken and that the
apartmentvas in disarrayHe informed the policghat the TV and VCR were missinige also
discovered cigarette butt on the floor between the couch and the TV combelenan his sister,
and his sister’s fiancé did not smoke, and the butt had not been there the previous night. The police
collected the cigarette butt as evidence, and, after conducting DNA analgsigitibner was
included as being the possible source of the DNA found ocigheette butt.

The Commonwealth also presented evidence concerning the petitioner’s chirsiog}
during the habitual criminal proceedings before the trial judge.

1. Standard of Review

Posteonviction relief pursuant to 8 2254 is an extraordimargedy and itis not granted

if the state court’s decision was merely erroneous or incoBeeiWoodford v. Visciotti, 537




U.S. 19, 27(2002). Rather, aetitioner seeking relief from a claim decided on the merits at the
state level must demonstratettha

the adjudication of the claim. . (1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or (2) resultedcisiarde
thatwas based on an unreasonable determination of the facts in light of the evidence
presented in the State court proceeding.

28 U.S.C. § 2254(d).
“A legal principle is ‘clearly established’ within the meaning of this provisioly ahen

it is embodied in &olding of [the United States Supreme] Codufiialer v. Hayness59 U.S. 43,

47 (2010). Additionallya state court’s decisiois “contrary to . . . clearly established federal law”
whenit “contradicts the governing law set forth in the Supreme Couadses or confronts a set of
facts that are materially indistinguishable from a decision of the SupgZenn# and nevertheless

arrives at a result different from its precedefrbwn v. Rwane 630 F.3d 62, 6&7 (1st Cir.

2011) (quoting Johm. Russg 561 F.3d 88, 96 (1st Cir. 20Q9Jurther,a decision involves an

“unreasonable application” of established federal law “if the state court identife correct
governing legal principle from [the Supreme] Court’'s decisions but unreasonablgsatyat

principle to he facts of the prisoner’s cas®Villiams v. Taylor 529 U.S. 362, 4096 (2000) see

Companonio v. O'Brien, 672 F.3d 101, 109 (1st Cir. 2012). A state court’s factual firadengs

presumed to be correct unless the petitioner offers clear and convincing evalgrecedntrary.
Companonio, 672 F.3d at 109 (citing 28 U.S.C. § 2254(e)(1)).
[11.  Discussion
The petitiorer allegesa scattershot of claimét) hisdue process rights were violated when
the Commonwealth failed to show beyond a reasonable doubt that his DNA found at the scene of

the crime could onlyavebeen deposited during the commission of the ciame not on some

other occasion(2) his right toa fair trial was violated when the trial court improperly joined five
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unrelated breaking and entering indictments for a single trial; (3) hiscpanieagainst double
jeopardy was infringed because his larceny convictions merged into his reakinergring
convictions and thus should have been vacated as duplicative; (4) he was improperlygégtence
the trial court as a habitual offender resulting from the improper joiridghé Commonwealth’s
forcible taking ofhis DNA from a buccal swab was witht probable cause and was cruel and
unusual; (6) his due process rights were violated wherCdmmonwealth charged him with
multiple offenses resulting from a single act; (7) presecution engaged in misconduost
misleading statements and actions a&nel withholding ofexculpatory evidence; and (8) his
counsel wasonstitutionallyineffective.(SeePet. (dkt. nos. & 1-1).)

A. Sufficiency of the Evidence

The petitioner’s first claim is that the Commonwealth failed to prove beyosasamable
doubt that his DNA could have only been depositdhe various crime scenes during the
commission of those crime3he petitioner’'s challenge to the sufficiency of the evidence is

governed bylackson v. Virginia, 443 U.S. 307, 319 (19A8hen a federal court iviewing

Jacksorclaims under 8§ 2254, must presume that all conflicting inferences were resolved in favor
of the prosecutiorseeid. at 326, andt may overturn a state courtiecisiorrejecting a sufficiency

of the evidence claironly if thatdecisionwas “objectively unreasonabileColeman v. Johnson

566 U.S. 650, 651 (2012) (per curiafouoting Cavazos v. Smith, 565 U.S. 1, 2 (2011) (per

curiam).

The Appeals Court’s decision was not an unreasonable application of cleablsbed
federallaw. Under the standards set out by the AEDPA, this Court’s review is focused dwemwhet
the state court’s decision is arbitrary and without support in the remmmlintingto an error

“great enough to make the decision unreasonable in the independent and objective judgment of the



federal court.” See O’Laughlin v. OBrien, 568 F.3d 287, 299 (1st Cir. 20099uoting

McCambridge v. Hall, 303 F.3d 24, 36 (1st Cir. 2002)).

Here, the record evidenceiewed in the light most favorable to the Commonwealth,
demonstrates that sufficient evidence did exist to support these convictions. ThésApmaad
held that “the Commonwealth presented strong evidence that the personal iténgs|basares’]
DNA were found at the crime scenes immediately after the Hnsand had not been there earlier
in the day. Tavares26 N.E.3d at *1. Additionally, the court found that “given the personal nature
of the items found at the sites of the four breek—a hat, a glove, a cigarette, and a beerean
jury could have concluded beyond a reasonable doubt that the defendant himself left the items
behind during the commission of the crinidd. at *2. Finally, ‘the fact that DNA consistent with
the defendans profile was found at all the different sites excluded any rebkopassibility that
the defendant had touched these items elsewhere and that another person depuséethéhe
crime scenes.ld. Those conclusions were not “objectively unreasonable.”

B. Joinder of Indictments

The petitionerarguesthat the trial court’soinder of five separate breaking and entering
indictments for a single trial violated his constitutional right to a fair tnahis context, thelaim

is governed byUnited States v. Lane474 U.S. 438, 446 n.8 (1986%ee Hernandez v.

Commonwealth 234 F. Supp.3d 316, 326 (D. Mass. 2017pfdpling Lane as “clearly

established’ federal I In Lang the Courtstated that misjoinder would rise to the level of a
constitutional violation only if it results in prejudice so great as to dedgfendant his Fifth
Amendment right to a fair tridl474 U.S. at 446 n.8.

In reviewing the petitioner’s claim for misjoinder, the Appeals Court apgtiedtandard

set out by the SJC i@ommonwealth v. Pillai833 N.E.2d 1160, 11667 (Mass. 2005)‘which




stands for the basic proposition set out by the Supreme Cduahai’ Hernandez234 F. Supp.

3d at326 (discussingillai). Because the Appeals Coaddressed the merits of Tavares’ claim,

the deferential standardustbe appliedSeeid. at 327 (ciing Cormier v. Saba, 953 F. Supp. 2d

274, 287 (D. Mass. 2013)).

The Appeals Coud denial ofthe petitioner’s claim of misjoindeestedonits conclusion
that the trial court acted with its discretion to join the separate charges for a single bnial.
reaching this decision the court found ttthee five incidentsthat were tried together heraré
connected by details that revegbattern of criminal activity'the time of day, the mode of entry,
the nature of the items stolen (jewelpprtable electronic devices, and cash), and the proximity of

the crime scenésTavares 26 N.E.3d at 2 (quotingCommonwealth v. Magri, 968 N.E.2d 876,

881 (Mass. 2012)According to the standards set outLamne andPillai, this conclusion did not

unreasonablapply federal law

C. Double Jeopardy

The petitioner claims a violation of the double jeopardy clause in violation of his
constitutional rights under the Fifth and Fourteenth Amendntmuausehe trial court failed to
regardthe larceny chargand the breaking and entering charge in each instaxeffectively
merged into a single punishable offense.

The Appeals Court determined that the convictions were not barred by double jeopardy
because “neither crime is a lessmluded offense of the other, and convictions on both are
deemed to have been authorized by the Legislature and hence not [dupliciivales 26

N.E.3d at 2 (alteration in originaljquotingCommonwealth v. Vick, 910 N.E.2d 339, 352 (Mass.

2009)). Additionally, the Appeals Coudund that the five sets of indictments related to separate



crimes because the crimes were committed “at different times and locations/@rdd different
victims.” Id.
The Double Jeopardy Clause protects a defendant against multiple punishmergs for th

same offenseJnited States v. Dixon, 509 U.S. 688, 69®93).The applicable Supreme Court

test for the petitioner’s claim is the “same elementBlockburgertest which “inquires whether
each offense contains an element not contained in the other; if not, they amntbeffence’
and double jeopardy bars additional punishment and successive prosé@i&on, 509 U.Sat

696, seeBlockburger v. United States, 284 U.S. 299, 8#132). Adefendant may be convicted

and punished for multiple incidents tlaesimilar without violating the Double Jeopar€lause
as long as the relevant statupeshibit “individual acts” and the incidents consist distinct and
separate” acts committed at different tim®seBlockburger, 284 U.S. at 301-02.

The Appeals Court held as a matterstdtelaw that the offenses ofarcenyover $250,
Mass. Gen. Laws ch. 266, § 30, and breaking and entering, Mass. Gen. Laws ch. 266, § 18, each
have an element that the other does not.

Similarly, the petitioner also claims that the trial court’s decision to sentendeolimas
a habitual offender andsa common and notorious thief violated the Double Jeopardy Clause.
However,the Appeals Court reasonably rejected Tavares’ claim because the court’'s sentences
under badb statuts, Mass Gen. Laws ch. 279, § 25 and Mass Gen. Laws ch. 266rdid@pn
“distinct criminal offensestinder state lawlavares26 N.E.3d at 3. The common and notorious

thief conviction was based on Tavares’ prior larcerigs habitual offender convictiomasbased

3 The spelling is from U.S. Const. Amendment V: “[N]or shall any person be sfibjébe same
offence to be twice put in jeopardy of life or limb . . . .”
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on at least one nelarceny offenseThe petitioner fails to demonstrate that the Appeals Court’s
decision was contrary to or an unreasonable application of federal law.

D. DNA Sample

The petitioner argues that his due process rights were violated when the Comrionweal
took a DNA buccal swab without probable cafiée Appeals Court determined that there was
no Fourth Amendment violation because:

[p]ostindictment, a judge may order a defendant to provide a buccal swab so long

as the Commonwealth establishes that “the sample sought will probably provide

evidence relevant to the question of the defendaguilt.” Commonwealth v.

Maxwell, 441 Mass. 773, 779 (2004). Here, the Commonwealth filed the motion
five months after the dehdant was indicted and made the requisite showing.

Tavares26 N.E.3d at *3

Under Stone v. Powell, 428 U.S. 465, 482 (1976) a federal habeas courtay not

reevaluatehe merits ofa state court’sesolutionof a petitioner's Fourth Amendment claints.
Stone the Court held that “where the State has provided an opportunity for full and fairditigat
of a Fourth Amendment claim, the Constitution does not require that a state prisgranted
federal habeas corpus relief on the ground that evidence obtained in an unconstitutidmalr searc
seizure was introduced at his tridd. The only exceptioto this prohibition is for instances where
a petitioner did not have ampportunity for full and fair litigation” of his claimd.; Sanna v.
Dipaolo, 265 F.3d 1, 8 (1st Cir. 200BHernandez234 F. Supp. 3d at 322-23.

It appeargrom the present recottiatapproximately five months after the petitioner was
indicted the Commonwealth moved to compel the petitioner to provide a buccal swab i order t

conduct DNA testing.The trial court conducted a hearing on thisue andit granted the

4 Although the petitioner claims that the Commonwealth’s actions violated his Fifth, Sighth,

and Fourteenth Amendment righéssDNA buccal swab is considered a search which is governed
by the Fourth Amendmeaand applied to the states via the Fourteenth Amendi@eatlaryland

v. King, 569 U.S. 435, 446 (2013).



Commonwealth’s motion. The Appeals Court affirmed that decifiagclear that the petitioner
was afforded an adequate opportunity to litigate this issue before both thedrgd@ellate courts;
thereforethis Court lacks the authority to review the state court’s resolution of this. claim

E. Procedurally Defaulted Claims

The petitioneralsoclaims that the prosecutors engaged in misconduct and that his own
counsel was ineffective. The Appeals Caletlined to review both of these clailmscause the
petitionerfailed to support his arguments to that cauth citations or evidence from the record

as requiredTavares26 N.E.3d at *3In Martinez v.Ryan 566 U.S. 19-10 (2012), the Supreme

Court held that & federal court will not review the merits of claims, including constitutional
claims, that a state court declined to hear because the prisoner failatetbyah state procedural
rule.” The Cout also added that federal habeas review is barred as long as the “state procedural
rule is a nonfederal ground adequate to support the judgment and the rule is firbligrestaand
consistently followed Id. at 10.

The Appeals Court did not address the petitioner’s prosecutorial misconduct dainsée
Tavares did not provide citations to the record, which is required pursudaseachusetts
Appellate ProcedurBule16(a)(4).As for the ineffective assistance of counsel claim, the Appeals
Court noted that the claim did “not appear indisputably on the record” and that “[t]leer@def
method for raising this claim is through a motion for a new trigaVares 26 N.E.3d at *3.
Because the Appeals Court’s decision with regard to both of thes®is based on “independent
and adequate state procedural grounds,” this Court cannot ringewSeeCosta v. Hall 673

F.3d 16, 23 (1st Cir. 2012) (citing Maples v. Thomas, 565 U.S. 266, 280 (2012)).
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F. Claims Outside of the Habeas Petition

The petitioner's memorandum in support of his petitamgues thatthe trial court
erroneously “allojed] an amended and faulty indictment in violation of the defendant’'s due
process rights.(Pet'r's Mem. of Law in Supp. of 28 U.S.C. § 2254 at-3B (dkt. no. 21).)
However, this claim isot identified in the petition, which igsequired.SeeRules Governing8
2254 Cases in the United States District Courts, Riale(Bquiringthat all availablegroundsfor
relief be presented in the petition).

When a petitionefirst presents new grounds for habeas relief in his memorandum ,of law
rather than his petitiothose claims will be barred becaug is the petition for a writ of habeas
corpus, not subsequently filed memorandum, which dsfihe claims for habeas reliefaulk v.

Medeiros 321 F. Supp. 3d 189, 201 (D. Mass. 20{@)otingSmiley v. MaloneyNo. 01-cv-

11648GA0, 2003 WL 23327540, at *16 (D. Mass. Oct. 31, 2088)d, 422 F.3d 17 (1st Cir.
2005). Additionally, the petitioner’s claim regarding a faulty indictment is considergsied.

Seeid.; see alsd.ogan v. Gelb790 F.3d 65, 70 (1st Cir. 2015).

IV. Conclusion

For the reasons discussed herein, the petition for a writ of habeas parpuant to 28
U.S.C. § 2254 is DENIED, and the case is dismissed.

Because the petitioner has not “made a substantial showing of the denial oftatommesiti
right,” no certificate of appealability shall iss&ee28 U.S.C. § 2253(c)(1).

Itis SO ORDERED.

/s/ George A. O'Toole, Jr.
United States Districiudge
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