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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 151364 #RGS
BOSTON EXECUTIVE HELICOPTERS, LLC
V.
TOWN OF NORWOODet al.

MEMORANDUM AND ORDER ON
DEFENDANTS MOTION FOR SUMMARY JUDGMENT

November 92017
STEARNS, D.J.

The sole remaining count in this dispute allegest thedefendang —
Norwood Airport Commission (NACor the Commissiop) the Town of
Norwood, and certain individualnembers ofNAC! — retaliated against
plaintiff Boston Executive Helicopters, Inc(BEH), after BEH filed
complaints against NAC with the Federal Aviatiomlministration (FAA).
The complaints aroseut of BEH's frustrations over its efforts to obtain a

permit to expand its operations brwood Municipal Airport. BEH had

1 The individual defendants are Mark Ryan, Kevin Shlamessy,
Martin Odstrchel, Michael Sheehan, and Tom Wynmelividually and in
their officialcapadies as current or former NACembers. Defendants Paul
Shaughnessy, Leslie LeBlanc, and HyHeitchens were sued only in their
official capacity as current or former NAC membedrport Manager
Francis T. “Russ” Maguire, who is not a memberlod NAC, is named as a
defendant in both his individual and official capggc
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also filed a public records request and a statetclawsuit to compel the
production of documents related to the Commissideky in granting BEH
the requested permit, and had made a series of @msnin local news
media regarding NAC'secalcitrarce— all of which, BEHalleges led NAC to
retaliate byfurther delayng its permit application Following discovery,
NAC movedfor summary gdgment on the First Amendmenétaliation
claim. The court heard oral argument on October 24, 20tYe courtwill
now deny the motion except as to defendants UaBc Maguire, Paul
Shaughnessy, and Hutchens
BACKGROUND

The court assumes familiarityith the facts of this casa&sset out in its
previous Memorandum and Order on Defendants’ MotiorDismis for
Failure to State a Clainsge Boston Exec. Helicopters, LLCMaguire, 196
F.Supp. 3d 134 (D. Mass 2016and thus willset out only the facts germane

to the First Amendment retaliation claimBEH, a private air carrier

2 |n that Order, the caun granted defendantmotion to dismiss with
respect to the following claims: declaraggudgment (Count I)pbreachof
contract (Counts Il and Il1); promissory estopp@b(nt IV);procedural and
substantive due process, as well as equal protedi@urts V and Vl);
interference with BEH’s right to “use, enjoy, andprove its property” by
means of threats and coercion, in alleged violatbthe Massachusetts Civil
Rights Act (Count VIII); and alleged violations fefderal and state antitrust
laws (Counts XiXII).

2



providing helicopter transservices in the greater Boston arsaught to
boostits presence at theorwood Airport by obtaining a permito sell jet
fuelin competitionwith another company, FlightLevel, which at the &émad
the exclusive right to provide fuelingervices at tb Airport. NAC is a
municipal agency of the Town of Norwood that oves@irport operations
including implementation and enforcement of the AirportGeneral
Regulations and Minimum StandardsThese standards require a company
seekinga permitto operate as a FixeBlased OperatoiHBO)to make a good
faith capital investment in the airporflo that end, BEH leasea 30,000
square fooplot and builta new hangar and underground fuel tafks.

On March 14, 13- the day after NAC voted tapproveBEH’s plan
for the hangaandtheunderground fuel tanks NAC wrote to BEH stating
that “[i]f a properly resourced BEH were to appty £BO status, and obtain

a commercial permit from the NAC, then BEH couldopide gound

3The Minimum Standards are designed to ensompliancewith the
Grant Assurances issued by the United States Depart of Transportation
and the Massachusetts Department of Transportation

4BEH acquired this lot (Lot F) in 2QXrom Swit Aviation, Inc., byan
Assignment, Assumption and Amendment of Lease tewhNAC was also a
party. Am. Compl. 11 556. In negotiating the purchasBEH agreed to pay
a fuel flowage fee directly to the Town of Norwoodnd later received
approval from the Town Board of Selectmen for aafdé and Inflammable
Fluids (VIF) license pursuant to Mass. Gen. Laws®#8, which authorized
BEH to construct the underground fuel tanks anddaanid. 11 5960.
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handling services to oopete with FlightLevel.” Am. Compl. § 62.In
January of 2014BEH requested ramp space from NAC on tbaly
remaining public ramp (the West Apron) that had rba&en leased to
FlightLevel> On March 17, 2014, NAC serBEH a lease offer for 6,88
squarefeet on the West ApronLater, in comments at a public heariog
April 9, 2014,BEH complained that the offerespace was inadequate to
support a fullservice FBO.Id. {1 6768.

At the next NAC meeting, on May 14, 2014, BEH soughaccepthe
Commision’s offer, while intimatingthat it would continue to request
additional ramp spaceld. § 69. However, NAC treated BEH as having
rejectedthe leaseoffer, and refused to acknowledge BEH’s acceptande.

1 70. BEH then requested a copy of the auicordingof the April 9, 2014
meeting in an effort to prove that it had mefjected NAC’s offer— however,
the tapehad been destroyed BEH then offered to lease the entire West
Apron, and to payor the full five-year leasdn advance Id. § 73. NAC

rejected the offer and maa counterproposal.ld. 746

5 According to theAmendedComplaint, BEH hadequestedadditional
ramp space from NAC irarly October 0f2010, but had nevereceived a
favorable response. Am. Compl. § 75.

6 At the May 14, 2014 meeting, NAC requested that Bifdvide it
with: “a balance sheet, income statement, cash flowyaisaa business plan,
market analysis, 12 months of bank statements,igpplads statement,
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On June 5, 2014BEH responded by filing a complaint with the FAA
pursuant toFAA Regulation Part 13 14 C.F.R. 8§ 13et seq.(Part 13
Complain). Am. Compl. § 75.0n June 11, 2014NAC voted to tableany
considerationof BEH'’s lease and FBO permdapplication “based on a
complaint letter received by the Commission butyeitread and discussed.”
NAC Meeting Minutes(June 11, 2014), Pl.'s EX2. At the September 10,
2014 meeting, BEH President Christopher Donoaakedto speak, but was
told thatthe Commissiornnad a fullagenda and could not accommodate him.
At the October 10, 2014 meeting, NAC Chairman Rganfirmed that BEH’s
FBO applicatim remained “tabled.’Pl.'s Ex. 30. BEH withdrew i Part 13
Complaint in November 02014. No further action wasaken on BEH’s
request for ramp space or FB@atus for the duration of 2014.

On February 12, 2015, the defendants made a camditiofferto lease
to BEH 11,786 square feet of space on the West Apron. @ompl. § 80.
BEH objected that the space was too small to supadutl-service FBQand

that the conditions attached to tipeoposedlease exceeded NAC's own

feasibility study, 36month projection, micranacro, competitor’s analysis,
as well as a personal financial sgment from principles [sic] behind BEH,
because NAC is looking for every reassurance, [fh@y can get from an
incoming vendor.” NAC Meeting Minutes (May 14, 20 1#1.’s Ex. 20.
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Regulations and Minimum 8hdards. On March 11, 2015, BEH filed an
administrative complaint with the FAA pursuantR8A Regulation Part 16,
14 C.F.R 8 16et seq(Part1l6 Complaint), alleging tha&NAC had violatedhe
federal Grant Asurances and had engaged in discriminataryd
exclusionary practicesBEH also filed a public recordequest pursuant to
Mass. Gen. Laws ch. 66, 8.10Vhen NACrefused to omply with the records
request,BEH filed a lawsuitin the Norfolk Superior Court That Gurt
ordered defendant® produe the documents requested by BEH by August
31, 2015. At its September 30, 2015 meeting, the NAC agaoktoo action
on BEH’s FBO permit application andsteadvoted to rescind the February
12, 2015 lease offer. Am. Compl. § 105.

Meanwhile, thequarrelbetween NAC and BEH spilleohto the local
news media.ln October of 2015, Commissioner Sheehan was quinté¢lde
Norwood Recordas saying that “[h]Jad Boston Executive Helicopters
provided the information that it agreed to in Fedmyinstead of providing

false infamation, threateninBlAC with litigation and filing false complaints

"BEH alleges that NAC insisted on a “personal” gudee for the lease
and an irrevocable standby letter of credit, eveoutgh BEH had previously
offered to prepay the entire-year lease and that the requiremerof a
superfluous guarantee was impos@&s$ part of [NAC's] goal to delay,
obfuscate and prevent BEH from acaeptthe lease offer.” Am. Compl. § 82.
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to government agencies, it might find itself iatter position today.Pl.’s
Ex. 82.

BEH broughtthis lawsuit in the Superior Court on October 2, 2015.
NAC removed the case to this cowrt October 26, 2015. BEH, in turn, filed
an Amended Complaint on March 29, 2016n July 6, 2016 this court
granted NAC’s motim to dismiss thdmendedComplaint with the exception
of BEH’s First Amendment retaliation clainThe court will now turn to that
remaining claim.

DISCUSSION

Summary judgment is appropriate whétlkeere is no genuine issus a
to any material fact and . the moving party is entitled to a judgment as a
matter of law.” Fed. R. Civ. P. 56(c). Rule 56 “nthates the entry of
summary judgment, after adequate time for discovenyg upon motion,
against a party who fails to make showing sufficient to establish the
existence of an element essahto that partys case, and on which that party
will bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317,
322 (1986). The moving party bears the initial é&m ofestablishing the
absence of a dispubg/ reference to documents contained in the recaftér
which “the burden shifts to the nonmoving party, who muwgth respect to

each issue on which she would bear the burdenadft trial, demonstrate



that a tier of fact could reasonably resolve that issudar favor.”"Borges
exrel. S.M.B.W.v. Serranlgern, 605 F.3d 1, 5 (1st Cir. 2010)n evaluating

a motion for summary judgment, the court draws rfalhlsonable inferences
in favor of the noAmoving party while ignoring conclusory allegations,
iImprobable inferencesand unsupported speculation."Shafmaster v.
United States707 F.3d 130135 (1st Cir. 2013).

As a threshold matter, defendants raise two argusemich they
contend either deprivéhis court of jurisdiction or counsel in favor of
abstention first, thatthe dispute is moot becauBEAC agreed tassue the
FBO permitin June of 20 1§subject to certain conditiofsvith whichBEH's
owner has testified that he has “no problem”; aedosd, that this court
shouldabstain under the primaryugisdictiondoctring at leastwhile BEH’s
Partl6 Gomplaint remains pending before the FAA. Neitheguament has
much sway.

First, even if the FBOpermit had been granted in full, BEH's First
Amendment retaliation claim seeks mongtand punitivedamagesas well
as reasonable attorneys’ fedar conduct that predates the grantingioé
permit SeeAm. Compl. 1Y 238237. “A case becomewsoot. .. only when
it is impossible for a court to grant any effectualief whatever to the

prevailing party! CampbelEwald Co. v. Gomez136 S. Ct. 663, 669



(2016),as revisedFeb. 9,2016) (quotingKnox v. Service Employedst]
Union Local 1000567 U.S. 298, 3072012); see also Chafin v. Chafis68
U.S. 165, 172 (2013) As long as the parties have a concrete interesteler
small, in the outcome of the litigation, the cas@ot moot”). Here, BEH
retains a concrete interest in the outcome of thgatkion in the form of
damages and fees.

The primary jurisdiction doctrine, on the other hanmbunsels
abstetion only“[i] f an agency has the regulatory power to affordaaryilff
relief...,” United States v. NSTAR Elec..C220 F. Supp. 3d 162, 169 (D.
Mass. 2016fquotingColum bia Chiropractic Gp., Inc.v. Trust Ins. C0.430
Mass. 60, 62 (1999)), whicbbviouslyis not the caséerewhere the claim
involves First Amendment retaliationThe primary jurisdiction doctrine
“does not apply when the critical issue turns onsgwas of law which have
not been committed to the agencgliscretion,"NSTAR 220 F. Supp. 3d at
170. It would be difficult to imagine a case more suitfed adjudication in
the federal courts and less suited folitigation beforethe FAA— than a
claim involving interference with protected constitutidrispeech.

Turningback to the meritsTo make out a claim for First Amendment
retaliation under 42 U.S.C. § 1988 plaintiff must show “that [jtengaged

In constitutionally protected conduct, and thastbdonduct was a substantial



or motivating factor for the adverse . . . decisfoRadilla-Garcia v.
Guillermo Rodriguez212 F.3d 69, 74 (1st Cir. 2000). Once the plffihtas
made gorima facieshowing of retaliation, a defendant may prevail dan
“establish that it would have takemet same action regardless of’ the
plaintiffs proteded actvity, id., commonly referred to astheMt.
Healthydefense SeeMt. Healthy City Sch. Dist. Bd. of Educ.doyle, 429
U.S. 274, 287 (1977)

ThatBEH engaged irprotected peechcannot be gainsaidlt is well
settled thatthe First Amendment“protects the right of corporations to
petition legislativeandadministrative bodies.First Natl Bank of Boston v.
Belotti, 435 U.S. 765, 791131 (1978).Similarly, litigation itselfisrecognized
as a form of protected speech, both as a meaviadicating legal rights and
as a methodfdkeeping the public informed on important issuesaricern.
Seeln Re Primus436 U.S. 412431432 (1978).

In this casea genuine disputexistsas to whetheBEH's protected
exercise of its rightvas a “substatial factor or a motivating factor for the
defendants’retaliatory conductiNextrix Aerodome Cs., Inc.v. Barnstable
Mun. Airport Commn 632 F.Supp.2d 120, 131 (D. Mass. 2009ffd, 610
F.3d 8 (1st Cir. 2010).BEH claims that NACrefused to act on it&BO

application, andnstead imposeéxtraneous and onerougquirements on
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BEH that were not assessed BlightLevelor any other airport vendor all
in retaliation forits decision to file administrative complaints, records
requess, and a lawsuit. NACfor its part,attributesthe delaysto safety
concerns regardinBEH’s proposed fueling operatipits desire toobtain
assurances regardinBEH’s financial responsibility and concerns over
possible litigationby FlightLevel.

Discovery hadailed to resolvehe dispute.The minutes from the June
11, 2014NAC meetingcite BEH's Part 13 Complaint as justification for the
decision to tableliscussion oBEH's request for additionalamp space and
an FBOpermit BEH argues that the decision to talilelight of BEH’s Part
13 Complaint filing,” Pl.’'s Ex. 25¢stablishes directconnection between its
protected activity an®NAC's refusal toact Defendantson the other hand,
argue thatCommissionemMichael Sheehanwho initially made the motion
to table, was a relative newcomer to NAC amdnted time tdfamiliarize

himself withthe Part 13 ComplaintDefs Mem. at 5, n. 16.

8In his deposition, Commissioner Kevin Shaughnessyitied that the
filing of the Part 13 and Part 16 Complaints “didimave an effect on me” and
that BEH was “just doing what [they] think is befetr [the] compan.”
Shaughnessy Dep., Def's Ex. 9, at 1228. Similarly, Maguire “recall[ed] the
discussion about the [Part 13] complaint and thet féhat not all
commissioners had an opportunity to read it” as ohthe reasons for the
tabling and subsequent inactidlaguire Dep., Def.’s Ex. 5, at 160.
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Defendants’ argumestmay ultimately convince a finder of fact
However, given the explicmentionin the meeting minutes of the Rule 13
Complaint, andhe temporal proximity betweeBEH’s petitioning activities
and NAC’s failure toact on its FBO applicatigna reasonable fadinder
might also conclude that the adverse actions (or inactionsjewaken in
retaliation for BEH's protected conduciSee G&nzalezbroz v. Gonzalez
Colon, 660 F.3d 1, 16 (1st Cir. 2011) (“Temporal proximalone may, in
certain circumstances, suppa@m inference ofetaliation.”).

In short, the record plausibly supports competimfgiences- that the
application was tabled anklo actiontakenbecauseNAC needed time to
review the Part 13 Complaint,an the alternative, tha&AC was irritated by
BEH’s petitioningand withheld consideration ahe applicationto coerce
BEH into withdrawing the=AA complaint. While BEH “has not presented
overwhelming evidence thgNAC] acted with a retaliatory motivgit] has
adduced enough to defeat summary judgment,” andebed “would not
compel a finding thatNAC] would have taken the same action regardless”
of BEH's protected conductWelch v.Ciampa 542 F.3d 927, 941 (1st Cir.
20098).

The same is true with respect to the public recamyuestand the

Superior Court lawsuit. In a letter addressed EHB counsel, the Town’s

12



attorney, Brandon Mossdescribed the public records request as
“‘tantamount to harassment”and a “borderline misofe Public Records
Law.” Pl’'s Ex. 36, at 2. Commissioner Sheehan, in an email to Moss,
described BEH’s request as “absurd” and “a formmafassment that public
officials certainly do not deserve.” Pl.'s Ex. 3®&imilarly, as the dispute
festered in the fall of 2015, Commissioner Sheef@omments to #ocal
newspaper that BEH “might find itself in a bettessition today” had the
company not ‘threaten[ed] the NAC with litigationné filled] false
complaints to governmermagencies,” Pl.'s Ex. 8Z3rovidemore than passing
support forthe propositionthat NAC was angeredby BEH’s petitioning
activity behavior andstonewalledhe FBO appication as a result.

Finally, on June 13, 2016in response to BEH’s Part 16o@plaint,
AttorneyMoss wrote the following:

BEH’s conduct in connection with these thré2) lawsuits

reflects BEH’s litigious and adversarial nature, darthe

corresponding litigation risk emanating from BEH/oreover,

BEH's conduct only confirms the reasonableness bé t

Respondents’responses to BEH, as well as the neddeness of

the reqiirements imposed by the Respondents in connection

with the fixedbase operator (FBO) commercial permit and lease

sought by BEH.

Pl.'s Ex. 60.Areasonable faeinder couldagainconclude that NAG refusal

to act was attributable to its resentmehBEH’s petitioning campaign.
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While the allegations are sufficient to survive sm@ary judgment as to
the Town of NorwoodNAC, and certainof the defendants, this is not the
case with respect tall named defendants. Firshdre are no allegations in
the Complaint (or evidence unearthed in discovetiatdefendansg Leslie
LeBlang Hylie Hutchens, or Paul Shaughnessy wanmlved in any of the
allegedretaliatory actions taken against BEHhe same idgrue of Airport
ManagerFrancisMaguire BEH has notput forward any evidence that
Maguire played aecisionalrole in thedispute As defendants point out,
Maguire “is not a member of the Commission” andédmot have a vote” at
meetings.Defs Mem. at 2, n. 3. \Wile plaintiff alleges that Maguire
harbaeda personaanimusagainstBEH, seeAm. Compl. § 150, there is no
evidencetying this alleged animus to the failure of NACaot more quickly
on BEH’s FBO application®

With respect to the remaining defendamismed in their individual

capacitiesthecourt cannot at this time determimdnether as NAC argues,

9 Maguire testified that he does not “create polythe airport,” but
instead “implement[s] the policies through the 1yléhe regulations of the
Town of Norwood [and]the Airport Commission,” describing himself as a
“‘compliance officer for the regulations that aretgorward by the airport
commission, the local airport regulations, [and]etBtate aeronautical
regulations indirectly and also directly the fedeaaiation regulations.”
Maguire Dep., Def.’s Ex. 5, at 16.
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they areentitled to quafied immunity. Qualified immunity exists to provide
“breathing room [for public officials] to make reasable but mistaken
judgments about open legal question&shcroft v. AKidd, 563 U.S. 731,
735 (2011).Under First Circuit case lava“plaintiff may overcome qualified
Immunity by first making out the violation of a csmtutional right, and
second, establishing that the right was “cleardyablished’at the time of
the defendant’s alleged violatidhDecotiis v. Whittemor,e635 F.3d 22, 36
(1st Cir. 2011 quotingMaldonado v. Fontane$48 F.3d 263, 26269 (1st
Cir. 2009)) Identifying whether a right was “clearly estahled” consists of
two subinquiries: “first, whetherthe contours of the right [were] sufficiently
clear that a reasonable official would understahdttwhat e is doing
violates that right,”and seconayhether in the specificontext of the case,
reasonable defendant would have understood thatdnsuct violated the
plaintiffs’ constitutional rights.”’Id. (quoting Mosher v. Nelsonr589 F.3d
488, 493 (1st Cir. 2009)

Thedifficulty posed bythe qualified immunityuestion athis juncture
is that the motivation behinthe Commissionersdecision to tale and
postpone consideration &dEH's FBO permit application is likely to be
dispositiveas to the reasonableness of the defendatisonsand as to

whether BEH’s “clearly established” First Amendmerghts were violated.
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In other wordsthe Commissionergjualified immunity defense depends on
a factuafinding that the delays were caused by genuine eomover BEH’s
operations capacitgnd possible litigation from FlightLevel, ratherath in
retaliation for BEHs exercise of its protecteéirst Amendmentights.10

Both Commissioners Sheehan akevin Shaughnessy voted to table
BEH’s application, citing the Part 13 Complaint,dcaboth voted to rescind
the February 12, 2015 lease offer at the SepterBbef015 Board megtg
(as did defendant Ryan)Commissioner Ryan, whaucceededom Wynne
as NAC Chairman, also testified to beipgesenfat the meeting when BEH'’s
application was tabledHedescribed NAC as being of the view that it would
be prudent to wait until BEH's Part 13 Complaint svaeesolved before
proceeding on its FBO permit application. Ryan Ddpef.'s Ex. 8, at 51.
CommissionerVWynne served as NAC Chairman during the timeframe

which BEH’s application was tabled, aradtended and presided over the

10 NAC offers no other argument for qualifieshimunity outside of the
cursory referencthat NAC members consulted with legal counsel, gitiich
consultation “compris[ing] only one factor, amon@ny, that enters into the
totality of the circumstances relevant to the giiedi immunity analysis.”
Def.'s Mem. at 18 (quoting@ox v. Hainey 391F.3d 25, 35 (1st Cir. 2004)).
In the defendants’ Memorandum, this sentence iou@h by citations to
Attorney Moss’s deposition where he specifically statbsat he didnot
provide legal advice to NAC members with respecthteir decision to table
the FBO permit application or on any other aspettBEBH’s litigation
activities and public statements during the pengeofcthis dispute. See
Def.’s Mem. at 1921.
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pertinentmeetings, in addition to casting vote€ommissioner Odstrchel
had beera Board Member since 2009 and wasgolved inthe deliberations
over BEH’s application in his demsition he testified that NAC had
“‘concern[s]” about “civility” with respect to BEHOdstrchel Dep., Def's Ex.
7, at 104. In short, the record establishes that these defetsdavere
sufficiently involved in the decisiomaking process with respect to BE
FBO application thatif a jury were to credit BEH's allegations of retabay
motive, the allegationwould sufficeto make out grima faciecase of First
Amendment retaliation.

Finally, defendants seek summary judgment on tlaemnd brought
against the Commissioners and the Town in theirciaff capacity* As a
general rule, &laim made againsd town official in his official capacityis
merely a claim against the TowrD)be v. Bradshaw2013 WL 523610, 11
cv-11593DPW, at *4, n.4(D. Mass. Sept. 16, 2013), dra plaintiff can only
state a claim under § 1983 against a municipalibewthe actions in
guestion “constitute a policy or custom attributabd the Town” Young v.
City of Providence404 F.3d 4, 26 (1st Cir. 2005The Suprene Court in its

seminal decisioron the subje¢tMonell v. Dept of Social Sesvof City of

11 A municipdity has no immunity from suit (qualified or absod)
under 8§ 1983.SeeOwen v. City of Independenae5 U.S. 622, 657 (1980).
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N.Y, 436 U.S. 658 (1978)made clear that a local governmentdynot be
sued under § 1983 for an injury inflicted solelyibyyemployees or agents”
under atheory ofrespondeat superigrbut may only be liable when the
activity in question constitutes theXecution of a government’s policy or
custom.” Id. at 694. Official policy maybe reflected inactions taken by
boards, agencies, or other municipal swbts exercising authority
delegated to it byhe legislature Monell, 436 U.S. at 694see alsdPerkins
v. Londonderry Basketball Clyd96 F.3d 13, 18 n.3 (1st Cir. 1999) (noting
that for purposes of § 1983 liability, fs]tate action,” of course, includes
action not only by states, but also by their poétisubdivisions (e.g., cities
and towns).” (citations omitted).

NAC argues that because there is ooy permitapplication at issue,
BEH has not sufficientlimneda “policy or custom” on the part of the Town
of Norwood. Howeverundera Supreme Courline of cases beginning with
Pembaurv. City of Cincinnati475 U.S. 469 (1986 municipalliability can
resultfrom a single act so long as the act constitutakeéiberate choice . . .
made from among various alternatives by the offioraofficials responsible
for establishing final policyith respect to the subject matter in question.”

Pembaur 475 U.S. at 48-484;seealsoCiampa 542 F.3dat942 (“We are

bound byPembaurand conclude that a single decision by a finalgmhaker
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can result in municipal liability.”)ScottHarris v. City of Fall River 134
F.3d 427, 436 (1st Cir. 1997@yerruled on othegroundssub nom, Bogan
v. ScottHarris, 523 U.S. 44 (1998) (“Clearly, a municipality mbag held
liable under section 1983 for a single ordinanc@iece of legislation.”)

Casessubsequent ti’embaurhave tasked thetrial judge with the
responsibilityof “identify[ing] those officials or governmental bodies who
speak with final policymaking authority for the kmlcgovernmental actor
concerning the action alleged to have caused thequdar constitutionaor
statutory violation atissu&Jett v. Dalas Indep. Sch. Dist491U.S. 701, 737
(1989) The auestion of “whether a particular official has fin@olicymaking
authority’is a question oftate law’ also for the trial judge to answeCity
of St. Louis v. Praprotnikd85 U.S. 112, 123 (1988) (citiem baur 475 U.S.
at 483). Massachusetts larequires that a plaintiff “offer in evidence local
city ordinances pertaining to the [individual's] gton of authority within
the city’s hierarchy,” or some other “evidena@kcustom or usage having the
force of law” which is sufficient to establish thdtat a given defendant was
afinal policy-maker. Russell v. City of New Bedford4 Mass. App. Ct. 715,
722 (20009).

The court has little difficultyconcluding thaBEH has met its burden

of demonstrating thallAC qualifies as the final decisiemaking authority
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within the Town of Norwood with respect to thlaimsat issue.Theparties
agree that the NAC is an “agency of the Town [offNood] established as
the opeating authority of the Airport."SeeAm. Compl. { 12; Def.’s Answer
1 12 (Dkt #44). The Commission was established pursuant to Masa. Ge
Laws d. 90, 8 51E, which provides that “[ijn any city town in which an
airport is established . . . there shall be essdhl@ld a board consisting of an
odd number of members . . . which shall have thsetady, care, and
management of the municipal airport.”

NAC’'s responsibility for the promulgation and endement of
regulations and minimum standards comes from M&ssn. Laws h. 90,
8 51J, which requires that that an airport comnoissfadopt rules and
regulations for the use of municipal airports” ahdt such regulations “shall
conform to and be consistent with the laws of tboemmonwealth.”NAC is
also delegated the responsibility of complianeégh federal lawas a
condition of receiving federal fundSee49 U.S.C. 8§40103(e), 47107(a)(4).
Finally, while the Norwood Town Board of Selectma&mpoint the idividual
NAC memlers, as defendants concede, the “Board of Selectotlearwise
has no role in the governance of the Commissiord dras no role in the
day-to-day affairs or operationgfthe airport.Def.'s Mem. at 4, n. 6From

this, it is clearthat themembers of the Commission constittftee highest
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officials responsible for setting policy in [thisapicular] area of the
government’s businessd.at123. Thus,BEH may procee in its suit against
the Town and the remaining NAC Commissionershair official capacities
“‘under the ‘singledecision/act’ exception tdMonells policy or planning
rule.”2 Russell 74 Mass. App Ct. at 720.
ORDER

For the foregoing reasons, the defendan¥&tion for Summary
Judgmentis DENIED with the exception ofdefendants Leblanc, Paul
Shaughnessy, Hutchens, aMdguire, as to whom the motionAALOWED.

The Gerk will set the cast be tried to a jury

SO ORDERED.

/s/ Richard G. Stearns

UNITED STATES DISTRICT JUDGE

12 While the court denies summary judgment as to thiest
Amendment claim brought against the Town and theemaining
Commissoners in their official capacities, the court afsmtes that insofaas
BEH’s Amended Complaint seeks punitive damages, such damages are
unavailable in § 1983 suits brought againatnitipal entities. See City of
Newport v. Fact Concer{s453 U.S. 247, 271 (1981) (findingthat
considerations of history and policy do not suppexposing a municipality
to punitive damages for the bdaith actions of its officials.”)
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