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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
BOSTON POST PARTNERS I, LLP,
Plaintiff ,
Civil No.
V. 15-13804DS

MICHAEL PASKETT,; TODD HINES;
CHARLES NEWMAN; NOPAL CACTUS
FARMS, LLC; and GOLDEN SANDS
PARTNERSHIP,

~ s N e

Defendans.

MEMORANDUM AND ORDER ON DEFENDANTS’
MOTIONS TO DISMISS AND MOTION TO TRANSFER

SAYLOR, J.

This is an action arising out of a failbdsiness arrangemetncerning the develapent
of farmlandin Arizona. Raintiff Boston Post Partners Il, LLP (“BPPHasfiled a nine-count
complaint against defendants Michael Paskett; Todd Hines; Charles NewmahJdofus
Farms, LLC; and Golden Sands Partnership alleging, among other things, breaotraxft and
fraud.

Defendants have filed thrsets ofmotions all but one concerning personal jurisdiction
or venue.Defendant Paskiehasmoved to dismiss the entire action for improper venue under
Fed R. Civ. P. 12(b)(3), pin the alternativeto transfer the case to the District of Arizamader
28 U.S.C. 8§ 1404{a He has also moved to dismiss Count Six under Fed. R. Civ. P. 12(b)(6) for
failure to state a claimDefendant Hines has moved to dismiss the entire action for lack of

personal jurisdiction under Fed. R. Civ. P. 12(b)(2) and improper venue under Fed. R. Civ. P.
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12(b)(3), or, in the alternaty to transfer the cageirsuant to 8 1404(aPefendants Newman,
Nopal, and Golden Sands have moved to dismiss the entire action for lack of personal
jurisdiction under Fed. R. Civ. P. 18(2).

For the following reasons, the Court will gr&tdskett's motion to dismiss Count Six;
transfer the matter to the District of Arizona under 28 U.S.C. § 1404(a); and dengttbas to
dismiss for lack of personal jurisdiction or improper venue as moot.

l. Factual Background

Plaintiff Boston Pet Partners I, LLP (“BPP”) ia limited liability company registered in
Delaware. (Pl. Opp. L1 All of its membersareresidentf Massachusetts.Id()

Defendant MichagPaskett resides in Idaho, defendant Thidtes resides in the state of
Washington, and defenda@harlesNewman resides in Arizonald( 11 35). DefendaniNopal
Cactus Farms, LLC is a limited liability comparapparently organized under the laws of
Arizona. (d.f 8)2? Defendant Golden Sands Partnership is a partnership organized under the
laws of Arizona, where it has its principal place of businelsk.{©). Defendant Newman is the
general partneof Golden Sands.Id.). Each member of Nopal and each partner of Golden
Sands resides in Arizonald(f18-9). It appears that Newman controls Nopal and Golden
Sands.

At the beginning of 2015, Nopal owned 160 acres of farmland in Maricopa County,
Arizona. (d. f 15). Arizona homestead rights provided Nopal the opportunity to lease

surrounding statewned land, at a fixed rate, for use as farmlaid. § 16). Golden Sands

1 The amended complaint alleges that BPP is a “limited liability partnershgteegl under the laws of
Massachusetts.” (Am. Compl.2y. In its opposition memorandum, BPP explains that statement is ictcancethat
it is actually an LLC registered IDelaware.

2The amended complaint alleges that Nopal is “incorporated” in Arizonaughhas an LLC it is
presumably not incorporated at all. (Am. Confi#).



exercised that right, on behalf of Nopal, leasing an additional &&@2 of statewned land
(the “Leasehold Lands”)(Id. 117). Nopalalso had the right, again due to Arizona homestead
rights, to lease an addition2,000 acres of surrounding state-owned land (the “Additional
Leasehold Lands?)(Id. 118)3

According to the complaint, Paskett and Hines own antta@am entity called GSJV
(Id. 1 23)* On February 13, 201&SJVcontracte to purchase Nopal’s 160 acres and to
assume Golden Sansg$ease fotthe Leasehold Landsr $10,270,000. Id. 1 23)° Hines
purportedlymade d'good faith payment” of $350,000 on behaffGSJV. (Id.). According to
the complaint, the closing date for tinansactio was set for April 30, 2015.d; T 23)°

Paskett and Hingben “contacted BPP, with whom both had prior business dealings, to
solicit its involvement to raise capital to purchase and lease the Nopd, lLlazaehold Lands,
and Additional Leasehold Lands and to develop the lands for agricultude § Z4).

On Februay 23, 2015, Paskett (asgpresentativeof GSJV) executed a Letter
Agreement with BPP. (Pl. Opp. Ex. 1)The Letter Agreement defined “GSJV” ‘ddichael
Paskett, John Boley, &oug Larseri. (Id.). It provided that “BPP will identify and source third

party capital on an exclusive basis for GSJV for the purpose of acquiring andpiieyel

3 According to the complaint, the Nopal Lands and the Leasehold Lands haigiation system in place,
and had been used as farmland prior to 2012, although the land was fallow. qépl. 19).

4The complaint does not indicate whether GSJV is a formal entity, such gsosation or a partnership.
> The amended complaint contains two paragraphs numbered “23.”

5 Newman contends that the closing date was March 31, 2015, and thah#wegagxtended. (Newman
Aff. 16).

"TheLetter Agreemenis dated February8l 2015,and was executed by the managing director of BPP on
February 24.



farmland in Arizona . . . starting with the Wilcox and Golden Sands properties).® (An
existing Massachusetts corporation would become the “Acquisition VehilceeAcquisition
Vehicle would be owned by members of GSJV and BRR). (The Acquisition Vehicle would
“make best efforts to acquire via merger the assets of the Wilcox property dboldes Sands
property.” (d.). Although the Letter Agreementnst entirely clear, it appears that GSJV and
BPP would share equally anyequity of the Acquisition Vehicle that was not held by third
party capital investors.Sged.).

The agreement statélaiat its terms weréenforceabléin Massachusetts arfdubject to
the laws oMassachusetts.(Id.). The agreemerfurther provided that it “shall continue for
[75] days after the date of execution” (that is, until May 10, 2015) and “shalhitefiunless
both parties extend the agreement in writing erdlosing date of the property acquisition is
extended.(ld.; Am. Compl. § 28).

Hines did not sign theetter Agreementind was not mentioned in it. However,
according to the complaint, Paskett, “on behalf of [ ] Hines, orally discussed RRRhAt [ ]
Hines would participate in the partnership and joint venturel” f(30). It alleges that[u]pon
information and belief, defendants Paskett and Hines and Boley and Larsen adreed tha
defendant Hines would be an equal partner with defendant Paskett and that Bolessand La
would not be partners” and that Hirfegs recognized as a fully active participant in the
partnership and joint vemte by all parties.” I(l. { 30. According to the complaint, “Hines did
not want his name listed on the Agreement because he was in the process of a didbyde.” (

The Letter Agreement does not contain an integration clause.

8 The“Wilcox” property is not identified in the Letter Agreement or the complaihe complaint refers to
the“Wilson” property, but does not describe it. (Am. Conf#6).

9 Hines dmies that Paskett was his agent or had any authority to contract on hfs igdhads Aff.q11).
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Accordingto the complaint, over the following months, BPP engaged experts and
Arizona state regulators, and developed a plan for potential investors thigdddaihomestead
rights, water rights, farming potential, and the potential demand for agricydtodaicts. Id.

1 32). In addition,tideveloped marketingnaterialsand began meeting with investors, and
“worked to raise $25 million to $28 million in capitalyhich was “sufficient” to make the
purchase and develop the propertlg. { 38). BPP projected that the Arizona land could be
developed and sold for up to $1@fllion in the next three to five years, and it estimated it
would receive up to $3@illion as a result. I¢.).

Accordingto the complaint, throughout this period, Paskett, Hiaed,Newmarhad
“many communications with BPIR Massachusetts by telephone, text message, and email on
their own behalf and on behalf of entities that they owned and/or controlled 1@3).1°

On March 26, 2015, the Stahl Hutterian Brethren, a nonprofit apostolic corporation,
contacted Paskedind offered him $550 per acre per year, for a term of six yedessghe
lands and leaseholds GSJV had agreed to purchase from Nopal and Golden&Eid$1 (

43). Paskettold BPP about theffer. (Id. 1 43). Hines appears to have been awarthebffer,
as well (Id. 1 46).

Newman told Paskett that he would prefer to lease the Nopal-owned property hather t
sell it. (d.). Paskett informed BPP of Newmapi®ferencan an e-mail dated April 13, 2015.
(Id.). In the same-mail, somewhat ambiguously, Paskett told BPP:

This is a crazy turn of events | realize. Bear with me though. ¢imggo close
it. Then we camun down the road together without worry.

10 Newman contends that he never initiated any contract with BPP. (Aewfh 116). He further
contends that he had limited contact with BPP, consistirag least two telephone calls, receipt of a letter and an e
mail, and a fac#o-face meeting in PhoenixId¢ 11 7, 9, 10, 12, 13).

Hines contends that while “in or around” Washington state he partdifiatat most three telephone calls
with BPP, noe of which he initiated. (Hines Aff. 1 13). He also contends that\er traveled to Massachusetts
in connection with the transaction at issue (or any other business tramgsag@t. I 7).
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(Id.). According to the complaint, Paskett “continued for the follmuiveeks to make similar
representations that there would be a closing on the land, BPP would still be involved after the
closing, and BPP would be needed to refinance the balance sheet at closing witHl{&25’ mi
(Id.). It further alleges that “Jlased on those representations, BPP continued to work diligently
to find an investor.” Il.).

In fact, however, according the complaint, “Paskett, Hines, and Newman were
conspiring against BPP to exclude BPP from the deal for their own benéditf 40). On
April 13, Paskett registered FTM/LC as a limited liability company in Arizonald( § 50)1!
Two weeks later, on April 29, defendants Nopal and Golden Sands signed closing documents
transferring the Arizona land and leaseholds to FTW. (53). At the same time, FTW'’s
operating agreement was finalizedd. (f 54). According to the complaint, Paskett, Hines, and
Newman “received a greater share of FTW than they would have for any propoleaivith
BPP,” and “[tlhey were able to acoplish this only by excluding BPP from the transaction.”
(Id. 1 56). Paskettallegedly“continued the ruse that BPP would be involved in a second stage of
the transaction,” and thus “BPP continued to work to find an arrangement for furthsmawé
until the end of June 2015Id( 11 5759).

In summary BPPallegesthat “[d]efendants Newman, Paskett, and Hines, acting through
entities that they controlled, implemenfadlscheme to exclude BPP from the transactiorfkl.

1 52).

1 The ownership structure of FTW, for the purpose of paofit loss calculations, was as follows: Venture
Group, LLC, 10.45%; Nopal, 12.5%; Cascade, 10.45%; and Stahl, 66l6%6. By contrast, the equity structure of
FTW excluded any entities controlled by Newman: Venture Group, LLB4%;.Cascade Land Holdings, LLC,
11.94%; and Stahl, 76.11%ld).



[l Procedural History

BPP filedthe original complaint in this case on November 10, 26155 asserts nine
claims: breah of fiduciary duty against Paskett, Hines, Newman, Nopal, and Golden Sands
(Count One)breach of contract against Pask&wbunt Two); breach of contract against Hines
(Count Three); breach of the implied covenant of godt &nd fair dealing against Faett
(Count Four); breach of the implied covenant of good faith and fair dealing against Cloues (
Five); violation ofMass. Gen. Laws ch. 93A against Paskett (Count Six); civil conspiracy
against Pdeett, Hines, Newman, Nopal, and Golden Sands (Count Seven); unjust enrichment
against Pdeett and Hines (Count Eight); and fraud against Paskett (Count Nine). It seeks,
amory other relief, money damages, a constructive trust “over the assets beEBHFY
Defendants,” and pfridgment attachment of assets of the defendants. (Am. Compl. at 7).

Defendant Paskehas moved to dismiss Count Six under Fed. R. Civ. P. 12(b)(6), and
has alsanoved to dismiss the entire action for improper venue under to Fed R. Civ. P. 12(b)(3),
or to transfer the case to the District of Arizamader 28 U.S.C. § 1404 (alpefendant Hines has
moved to dismiss the entire action for lack of personal jurisdiction under Fed. R. Civ. P2)12(b)
and improper venue under Fed. R. Civ. P. 12(b)(3), or, in the alternative dietrdne case to
Arizona pursuant to § 1404(alpefendants Newman, Nopahd Golden Sands have moved to
dismiss the entire action for lack of personal jurisdiction under Fed. R. Civ. P. 12(b)(2)

[II.  Mass. Gen. Laws ch. 93A (Count Six)

Paskett has moved to dismiss Count Six of the complaint, which asserts a claim under
Mass.Gen. Laws ch. 93A for unfair and deceptive trade practices. Paskett is thefentjaa

named in Count Six.

21t later filed an amended complaint clarifying the existence of subjatter jurisdiction



The Supreme Judicial Court has construed Chapter 93A as applying to actienséhat
“between discrete, independent business entities,” but not to transactions betategnjorers
or fiduciaries within a single compan$azalla v. Locke421 Mass. 448, 451 (199%5gealso
Zimmerman v. Bogqffil02 Mass. 650, 662 (1988) (dispute between owners of a close
corporation held to be “principally private in nature,” and therefore did “not félinvihe
purview of” Chapter 93A)Riseman v. Orion Research, In894 Mass. 311, 313-14 (1985)
(Chapter 93A does not apply to disputes between corporate shareholders and the corporation
concerning the internal governance of the corporation).

The complaint expressly alleges that “Defendant Paskett and BPP entered into a
partnership and joint venture, which they memorializedha [tetter Agreement]. . .” (Am.
Compl. 1 25). e substance of BPP’s claegainstPaslett is that hdailed to follow through
on his obligations under the joint venture agreement. Indeed, Count One alleges a breach of
fiduciary duty by Paskett (and others) that he owed to BPP as a joint venturer.

It is well-established thaChapter 93A does not apply to a dispute of that natDfe.

Szallg 421 Mass. at 452 (“The association between the plaintiff and the defendant in the
interests of forming a business venture together is not the kind of commersaktran
regulated by the statute.”). PaskattiBPPwere allegedlypartners in a business venture, and
the dispute concerns their respective rights and relationships in that venture. Caouifit Six
therefore be dismissed.

V. Motions to Dismiss for Lack of Personalurisdiction

Defendantdines, Newman, Nopal, and Golden Sahdsge allmoved to dismiss the

case fo lack of personal jurisdiction under Rule 12(b)(2).



A. Standard of Review

Theplaintiff bearsthe burden of establishing that the court has personal jurisdiction over
defendantsDaynard v. Ness, Motley, Loadholt, Richardson & Poole,,20 F.3d 42, 50 (1st
Cir. 2002). Upon a motion to dismiss under Rule 12(b)(2), the court may employ several
standards to assess whether plaintiff has carried this burdenpritin@ faci€¢ standard; the
“preponderancef-the-evidence” standard; or the “likelihood” standa&de d. at 5051, n. 5;
FosterMiller, Inc. v. Babcock & Wilcox Can46 F.3d 138, 145-47 (1st Cir. 1998)/here, as
here, the court is called to make this assessmiéimbut first holding an evidentiary hearing, the
prima faciestandard is appliedJnited States v. Swiss Am. Bank, | 274 F.3d 610, 618 (1st
Cir. 2001). Under this standard, the court takes the plaintiffs “properly documentectiavide
proffers agrue and construe[s] them in the light most favorable to [plaintiff's] jurisdiat
claim.” A Corp. v. All American Plumbing, In@812 F.3d 54, 5¢LstCir. 2016) (citingPhillips
v. Prairie Eye Ctr, 530 F.3d 22, 26 (1st Cir. 2008A plaintiff may not “rely on unsupported
allegations in [its] pleadings.A Corp, 812 F.3d at 54 (internal quotations omitted). “Rather,
[plaintiff] must put forward ‘evidence of specific facts’ to demonstratejthrasdiction exists.”

Id. (quotingFosterMiller, 46 F.3d at 145

B. Defendant Hines

“Permissive forum selection clauses, often dbscdr as ‘consent to jurisdictionlauses,
authorize jurisdiction and venue in a designated forum, but do not prohibit litigation eleéwher
Rivera v. Centro Medico deurabo,Inc., 575 F.3d 10, 17 (1st Cir. 2009) (quoting 14D Charles
Alan Wright, Arthur R. Miller & Edward H. Cooper, Federal Practice and Proeegl3803.1
(3d ed. 1998)).The Letter Agreement between Paskett (as a represerabtB&JV) and BPP

clearly states that “[t]his Agreement is subject to the lavedfis enforceable ithe



Commonwealth of Massachetts. . . .” (Pl. Opp. Ex. &t 2)(emphasis added). The question,
then, is whether Hines can fairly be considered gyparthe agreement.

Hines did not sign the agreement, nor is he listed in the agreement as a$eety. at
1). Even so, a non-party may be bound by a fosefaction clause where that party is “closely
related to the dispute such that it becofesseeable that it will be boundBarletta Heavy
Div., Inc. v. Erie Interstate Contractors, In€.77 F. Supp. 2d 373, 379 (D. Mass. 20@#&)ng
Hugel v. Corp. of Lloyd’'s999 F.2d 206, 209 (7th Cir. 1993)).

The complaint alleges that Paskatid Hines “owned and controlled” GSJV, the entity
(formal or informal)on whose behalf Paskett signed the Letter Agreement. (Am. Compl. § 23).
The amended complaint also alleges that Hines made a “good faith payment” of $350,000 on
behalf of GSJV in orer to purchase the Nopal lands and assume the leases from defendants
Golden Sands and Nopal Cactukl.)(** BPP further contends that Paskett “represented Hines
with respect to his dealings with BPP” and that Hines was, in fact, “recogmszedully ative
participant in the partnership and joint venture by all partidsl.’{[(30). Accordingo BPP,

Hines “did not want his name listed on the Agreement because he was in the process of a
divorce.” (d.).

Hines generallglisputes BPP’s allegations, and denies that Paskett was his agent with
respect to the Letter Agreement. (Hines AfL1]. He does not, howevespecifically dispute
BPP’s allegationthat he was in fact a pastvner of GSJV othat he made the goddith
payment on GSJV’s behalf.

It may be the cagbat Hines is sufficiently related to Paskett and G&#Y enforcement

of the forumselection clause against Hingsuld be appropriateCf. KTV Media Int'l, Inc. v.

B That allegation aligns partwith defendant Newman'’s affidavit, which states that Newman received a
$350,000 deposit from GSJV. (Newman Af6)f
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Galaxy Grp., LA LLEC812 F. Supp. 2d 377, 387 (S.D.N.Y. 2pgdnforcing forumselection
clause against nosignatory plaintiffiwhere plaintiff's claims against that defendant relied on co
defendant and signatory’s alleged breach of the agreement containing thesébeation

clause). If so, and ifthe factual degationsn the complaint and the parties’ affidavéie
construedn the light most favorable to BPBPPwould have met its burden to shélines
subjected himselb jurisdiction in Massachusetisroughthe GSIJVBPP Letter AgreementAt
best, however, the exercise of personal jurisdiction over Hines would be a vergallpandt

is likely that the resolution of the issteqjuires further development of the evidence. Because,
as set forth below, the Court will transfer venue to Arizona, it need not resolesulee and will
deny Hines’s motion to dismigsr lack of personal jurisdiction as moot.

C. Defendants Newman, Nopal, and Golden Sands

The remaining defendants are Newman, Nopal, and Golden Saiittgre is no
allegation that any of tsedefendants were parties to the Letter Agreement. Toestablish
its jurisdictional claimagainst those defendants, BPP must meet the requirements of both the
Massachusetts lorgrm statute and the due process clause of the Fourteenth Amen&aent.
BaskinRobbins Franchising LLC v. Alpenrose Dairy, 2016 WL 3147645, at *3 (1st Cir.

June 6, 2016

¥ The amended complaint alleges that Newman is the manager of Nopal ancetia ganner of Golden
Sands. Am. Compl. 18r9. Accadingly, the Court will conduct the personal jurisdiction analydithose
defendants together.

15 Althoughmany courts in this circuit have oft@noceededan the assumption that the two standards were
co-extensive—and that a court may therefore bypass the questipmisdiction under the longrm statute and
move directly o the constitutional analysisrecent First Circuit case law indicates thath arassumption is
incorrect. SeeBaskinRobbins 2016 WL 3147645, at *3 (the assertion of personal jurisdictior feassfy the
requirements of both the Due Process Clause of the federal ConstinditireaMassachusetts loagn statute,”
and the “requirements imposed by the [statute],” although “quitdssiirére “not completely congruent withfig
constitutionarequirements)see alscCopia Commc’ns, LLC v. AMResorts, L.812 F.3d 1, 3 (1st Cir. 2016)
(“Recently. . .we have suggested that Massachusetts'sdomgstatute might impose more restrictive limits on the
exercise of personal jurisdiction thanedahe Constitutiaf); A Corp, 812 F.3d at 59 (“[T]he Commonwealth’s
long-arm statute may impose limits on the exercise of personal jurisdiotione ‘restrictive’ than those required by

11



BPP asserts that jurisdiction over all defendants is proper under Mass. GerhLaws
223A, 8 3. The relevant portionstbt statite provide:

A court may exercise personal jurisdiction over a person, who acts directly or by
an agent, as to a cause of action in law or equity arising from the person's

(a) transacting any business in this commonwealth;
(b) contracting to supply services or things in this commonwealth;
(c) causing tortious injury by an act or omission in this commonwealth;
(d) causing tortious injury in this commonwealth by an act or omission
outside this commonwealth if he regularly does or solmrsness, or
engages in any other persistent course of conduct, or derives substantial
revenue from goods used or consumed or services rendered, in this
commonwealth . . .
Mass. Gen. Laws ch. 223A, § 3.
Section 3(a) allows for personal jurisdiction over persons “transactinigusiryess in
this commonwealth.”ld. In construing Section 3(a), courts must “focus whéther the
defendant[s] attempted to participate in the commonwealth's economic (ffessarf 804 F.3d
at 18 (quotingUnited Elec., Radio & Mach. Workers of Am. v. 163 Pleasant St. (8@0.F.2d
1080, 1087 (1st Cir. 1992)). In addition, in order to meet Section 3’s “arising from”
requirementthe transacted business must be a “but for cause of the harm alleged in the claim.
SeeCossarf 804 F.3d at 18.
BPPassertdy affidavit thatNewman “had teleconferences with BPP while BPP was in
Massachusetts” and “negotiate[d] terms of the [deal] via email, phone andeesdges.”

(Hines Aff. 7). However where theecorddoes not includ any detail as to such contacts,

they “cannot be said to amount to anything more than incidental communications,” afaé¢here

the Constitution.”)Cossart v. United Excel CorB04 F.3d 13, 181st Cir. 2015)“The requirements of the
Massachusetts lorgrm statute are similartealthough not necessarily the same-éisose imposd by the Due
Process Clause.”).
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do not support jurisdiction under Section 3(8ee Roberts v. Legendary Marine Sadels

Mass. 860, 863-64, n.3 (2008).The only speific allegations as to Newmane that he

(1) participated in a conference call with BPP on March 27, 2015, and (2) met with BPP on April
7, 2015. Newman contentisat the call was initiated by BPP, and that the meeting took place in
Phoenix, Arizona. Newman Aff. 117, 10.

Although the requirements of Section 3(a) are “not especially rigorous,” stiastioubt
exists as to whether BPP has met its burden of demonstrating that Newman, Nopalear Gol
Sands transacted business in Massachusetts. In any event, however, ithattlezse
defendantsimeager contacts with BPP in Massachusetts were not the “but for” caBBe 'sf
claimed harm. Even under a liberal reading of the complaint,BBRsserteclaims against
Newman, Nopal, and Golden Saresot for representations or omissions those defendants
made to BPP during their alleged cacts with BPP in Massachusettbut for defendants’
conduct in effectively acting as accessoriePaskett and Hines breachthgir agreement with
BPP. Thus, BPP’s claims against Newman, Nopal, and Golden Sasdsasly outof those
defendantsalleged side dealings withines and Paskettall of which occurred aside of
Massachusettsand not out of any business Newman, Nopal, or Golden Sands may have
transacted in Massachuseticcordingly, Section 3(a) does not provide an adequate basis for
jurisdiction under the longfm statute’

Section 3(d) of the longrm statute allows for jurisdiction ovpersons “causing tortious

16 Newman also asserts that all his contacts with BPP initicted by BPP. (Newmawff. § 16).

7 For the same reason, it is unlikely that BPattual allegations, even if supported by more specific
evidencewould be sufficient to meet the “relatedness” element of the constitlithnalysis under the Due Process
Clause. SeeUnitedElec, 960 F.2d at 1087 Section 3's]relatedness requirement mirrors a key constitutional
requirement for the exercise of specific jurisdiction [under the Due PrGtasse].”).
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injury in this commonwealth by an act or omission outside this commonwealth if harhegul
does or solicits business, or engage in any other persistent course of condustesr der
substantial revenue from goods used or consumed or services rendered, in this caatmdnwe
Although section 3(d) provides for jurisdiction in cases where the ig@uging acts occur
outside of Massachusetts, there are no allegations here that Newman, Nopal, or @uliden S
“regularly” or “persistently” engages in conduct in MassachuséttsRoberts447 Mass. at 865
(no “persistent course of conduct” where boat sale at issue was “only tramshetaefendant
ever entered into wh a Massachusetts resident.”). Accordingly, that section, too, is not a proper
basis for jurisdiction.

That leavessection 3(c) of the statute, which provides for jurisdiction over persons
“causing tortious injury by an act or omission in this commaitig Mass. Gen. Laws ch. 260,
8 3(c). BPPassertglaims against Newman, Nopal, and Golden Sands for breach of fiduciary
duty (Count One) andivil conspiracy(Count Seven). The amended complaint alleges that
defendants Paskett and Hirlgeached their fiduciary duty to BPP by entering into an agreement
concerning the Arizona Lands that did not include BPP. Am. Compl. { 64. The amended
complaint further alleges that Newman, Nopal, and Golden Sands “provided substantial
assistance and encouragement” and “executed transactions in furtherance ottheflilea
fiduciary duties of Defendants Paskett and Hindd.”{ 69.

There is no dispute that the agreement with Stahl was formed outside of Mag$sichuse
And it is equally clear thany“assistance and encouragement” angitransactions allegedly
enterel into by Newman, Nopal, and Golden Sands occurred entirely outside of Massachusetts.
Likewise, defendants’ “agreement in April 2015 to conspire against BPP” that foerbagis of

the civil conspiracy claim also occurred outside of the Commonweaétd. I 108. Finally,

14



Newman Nopal, and Golden Sands had no fiduciary duty to BPP, did not execute the BPP
agreementandarenot alleged to have been a silent partnerababreement.

Thus, the conduct that caused BPP’s injuriesiged entirely outside of Massachusetts,
and accordingly Section 3(c) does not provide a proper basis for jurisdiction undeigtaenton
statute BPP contends that jurisdiction in Massachgsstionetheless appropriate under the
theory that defendants’ tortious conduct was “expressly aimed” at the Comnitbnaed that
the effects of that conduct was felt in Massachus&e Calder v. Joneg465 U.S. 783, 790
(1984). Although that theompay comport with constitutional requirements, it is inconsistent
with the text ofSection 3(c)'8

“Jurisdiction is conferred only ‘when some basis for jurisdiction enumerated in the
[Massachusetts lorgrm] statute has been established’dtro v. Manor Care, In¢416 Mass.
763, 767 (1994) (quotinGood Hope Indus. Inc. v. Ryder Scott,(37.8 Mass. 1, 6 (1979)).

BPP has nomade asufficientshowing that one of thepecificrequirements of the
Massachusetts lorgrm statut@pplies here anthere appears to be no basis for the exercise of
personal jurisdiction over Newman, Nopal, or Golden Sands in Massachusetts. However,
because the Court will transfer vertoéArizona,it will, as a formal mattedenydefendants’
motion to dismisgor lack of personal jurisdiction as moot.

V. Motions to Dismiss for Improper Venue

Defendants Paskett and Hines have moved to dismiss the action for improper venue
under Rule 12(b)(3). “In ruling on a motion filed under Rule 12(b)[&)l] ‘well-pleaded

allegations in the complaint bearing on the venue question generally are taken) aslés

18 Again, the First Circuit has recently noted that the assertion of @jsoisdiction must “satisfy the
requirements of both the Due Process Clause of the federal ConstinditireaMassachusetts loagn statute,”
and that the “requirements imposedtby [statute],” although “quite similar,” are “not completely congruetit”
the constitutional requirement8askinrRobbins 2016 WL 3147645 at *3.
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contradicted by the defendas@ffidavits. A district court may examine facts outside the
complaint to determine whether its venue is propefurnley v. Banc of Am. Inv. Servs., Inc.
576 F. Supp. 2d 204, 211 (D. Mass. 2008) (quddiBd@Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedure § 1352 (3d ed. 2004)).

Here venue is clearlyproper in Massachusetts with respect tskieg based on the
permissive forunselection clause contained in the Letter Agreement. Nonetheless, because the
Court will transfer venue to the District of Arizona under 28 U.S.C. 8 1404(a), defendants’
motions to dismisfor improper venue wilbe deniedcas moot.

VI. Motions for Transfer of Venue

In the alternative, defendants Paskett and Hines have moved to transfer thosticase
District of Arizona pursuant to 28 U.S.C. § 1404(a). Title 28 U.S.C. § 1404(a) provides that,
“[flor the convenience of parties and witnesses, in the interest of justice, a distrtanegur
transfer any civil action to any other district or division vehgmight have been brought&s a
threshold matter, theddirt must determine whether this action ccdde properly been brought
in the proposettansferee courtAfter this initial determination, th€ourt must undertake an
“individualized, casddy-case consideration of convenience and fairneSgeivart Org., Inc. v.
Ricoh Corp, 487 U.S. 22, 29 (1988) (citation omitted).

The venue statute, 28 U.S.C. § 1391(b), provides as follows:

A civil action wherein jurisdiction is founded only oivelrsity of citizenship

may. . . be brought only in (1) a judicial district where any defendant resides, if

all defendants reside in the same State, (2) a judicial district in which a sulbstantia

part of the events or omissions giving rise to the claim occurred, or a substantial

part of property that is the subject of the action is situated, or (3) a judiciatdistr

in which any defendant is subject to personal jurisdiction at the time the action is

commenced, if there is no district in which the action may otherwise be brought.

Here, venue clearlyould be appropriate in the District of Arizona under § 1391(b)}2)a
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minimum, a substantial part of the events giving rise to the claim occurred in that.#isTihis
action therefore could have been properly brought in the District of Arindha first instance.

“T he plaintiff's forum choice ‘should rarely be disturbed’; thus, ‘the moving
defendant . . . must establish that the private and public interests weigh heavily de tiie si
trial in the foreign forum.”” Mercier v. Sheraton Int'l, Inc935 F.2d 419, 42@.st Cir.1991)
(internal quotations and citations omitted). “The defendants have the burden tolesitablisn
balance, the interests of justice and convenience weigh heavily in favor oétransf
Systemation, Inc. v. Engel Indu892 F. Supp. 58, 64 (Mass.1997) (citations omitted).
Finally, “[w]here the contract between the parties contains a forureelection clause, the
clause will be a significant factor that figures centrally in the District Gocalculus.” Astro-
Med, Inc. v. Nihon Kohden Am., In691 F.3d 1, 12 (1st Cir. 2009) (internal quotations
omitted).

Those factors, however, must be balanced in this case against countervailing
considerations. It is true, of course, that plaintiff selected the forum, its $tateeof
Massa&husetts.But just as plaintiff made its choice of jurisdictions, so too plaintiff made its
choice of claims and defendants. It elected to assert claims against feretades (Newman,
Nopal, and Golden Sands) as to whom personal jurisdiction is lacking, and one (Hines) as to
whom the jurisdictional claim mvaferthin at best. The choice for the Court is thus not simply
between litigating this matter in Massachusetts and litigating it in Arizona; rather, tivisdoe
litigating part of the case Massachuseti{@against one, or possibly two, defendants) and

litigating all of it in Arizona(against all five defendantsinder the circumstances, the principle

91n determining whether the requirements of subsection (2) are ouets enust take a “holistic viewf o
the acts underlying a claim,” and “do not focus on the actions of one pasird-Med, Inc. v. Nihon Kohden Am.,
Inc., 591 F.3d 1, 12 (1st Cir. 2009) (quotations omitted).
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that plaintiff's choice of forum should be rarely disturbedubstantiallyoffset by he principle
that disputes should normally be resolved in a single procee8ege.g.,Continental Grain
Co. v. Barge FBL-58%64 U.S. 19, 25-27 (1960) (“To permit a situation in which two cases
involving precisely the same issues are simultaneowsligipg in different District Courts leads
to the wastefulness of time, energy and money that § 1404(a) was designed to prevent.”).
In addition to the foregoing issuesuets in thisdistrict ordinarily consider the following
factors in determining theost appropriate forum under § 1404(£)) the relatie convenience
of the parties, (Rthe convenience of the witnessand location of documents) gy
connection between the forum and the issues, (4) the law to be applied, and (5) the state or publi
interests at stake-dolmes Group, Inc. v. Hamilton Beach/Proctor Silex,,|249 F. Supp. 2d 12,
17 (D.Mass.2002).

A. Relative Convenience of Parties

Massachusetts is undoubtedly a more convenient foruBHBrwhich maintains its
principal place of business in BostonefBndantshowever all reside in western states
Defendant Paskett resides in Idaho; defendant Hines resides in Washiatgaretendant
Newmanresides in Arizona; and defendants Nopal and Golden Saadmseth Arizona.

On balance, a transfer to Arizona would reduce the total inconvenience to the parties.
Although a transfer would require plaint#ffrepresentative® travel to Arizona, that added
inconvenience is offset by the fact that defendants Newman, NophGolden Sands are all
located in Arizona. In addition, Arizona is more convenient for defendants Pasketinasd Hi
than Massachusetts. Thus, this is not a case where the effect of a tramsézely to shift the
inconvenience from one party to the othegigros v. Walt Disney World Cd.29 F. Supp. 2d

56, 71 (D. Mass. 2001). itigating the case in the District of Arizomauld therefore be

18



somewhaitnore convenient for all of the parties as opposditigation in Massachusetts.

B. Convenience of Withesses and Location of Documents

The convenience of expected witnesses is “probably the most important fadttdrea
factor most frequently mentionedPrincess House, Inc. v. Lindsey86 F.R.D. 16, 18 (IMass.
1991) (citations omitted). Courts must look at “the number of potential withessexllotath
the transferor and the transferee district, the nature and quality of themaegtiand whether
the witnesses can be compelled to testifgl”

In analyzing this factor, the court is ordinarily concerned with the locatiantoésses
who are not parties or employees of the partisel5 Charles Alan Wright, Arthur R. Miller &
Edward H. Cooper, Federal Practice & Procedure 8§ 3851 (“[T]he convenience of vatwbsse
are employees of a party is given less weight by the court because that parttaicatheln
presence at trial.”) (citing caseSjgros v. Walt Disney World Cd.29 F. Supp. 2d 56, {D.

Mass. 2001) (“If, however, a court order or the persuasion of an employer who is a dasty to t
action can secure the appearance of witnesses regardless of the location ahtatrtantor
diminishes in importance.”).

Defendants have identified sevepaltentialnonpartywitnesses named in the complaint
for whom appearing in Arizona would be more convenient than Massachusetts, including
members othe Stahl Hutterian Bretén (the entity that ultimately leased thpallands), and
John Boley an@®ougLarson(who were named as parties to the Letter Agreement with Paskett
but are not named as defendants). In response, BPP has not identified paygyantnesses
who would be inconvenienced more by litigation in Arizona than in Massachusetts, or any non-

party witnessewho could be compelled to testify in Massachusetts but not AriZbihe

20 Furthermore, if the case were to remimiMassachusettshe claims againdiewmanwould be
dismissed for lack of personal jurisdiction, dredvould become an additional potential Agarty witness.
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convenience of potential witnessbsreforeweighs in favor of transfeto Arizona?!

C. Connection between the Forum and the Issues

Here, the only connectiometween Massachusetts and this actiorpkatiff’s
headquarterand the forunselection clauseln contrast, the events at the heart of the complaint
appear to have occurred largely, if not exclusively, in Arizona, where the Napds lare
located. Accordingly, this factor also weigls®mewhatn favor of transfer to the District of
Arizona.

D. The Law to be Applied

Although the issue has not been fully briefed, it appears &b leastequally likelythat
Arizonalaw will apply to this actioms Massachusetts ladf course the United States District
Court for the District oArizonahas more experience applyiAgizona tort and contra¢aw
than adistrict court in Massachusetts, andréfere thefact thatArizonalaw may applyfavors
hearing the case #rrizona On the other handhe Court is confident that it éso capable of
applying the common law of another staee, e.gHipage Co. v. Access2Go, In689 F.

Supp. 2d 602, 613 (E.¥a. 2008) (“Even assuming that Virginia law would apply to the action
in lllinois, the U.S. District Court for the Central District of lllinois is compéterapply

Virginia law.”); cf. Atlas Oil Co. v. Micro-Design, Inc2009 WL 411763, at *fE.D. Mich. Feb.
17, 2009) (“Courts usually do not consider the application of foreign law to be an important
factor in a 81404 transfer analysis.”). Still, on balance, this faateo weighs slightly in favor

of a transfer to the District of Arizona.

21 While the location of records and documents relevant to the litigation ésca faata court should
considerjts importancehas lessened over time because of the ease with which that informaticowdas
transported to another jurisdictioBeel5 Wright, Miller & Cooper, Federal Practice and Procedure § 3853
(“[Slince most records and documents now can be transported easily or existdturirad or electronic
form . . .their location is entitled to little weight. This is particularly true with the grment of photoduplication,
facsimile transmission, the Internet, and the easy availability, excedlgroducibility, and relatively low cost of
hard and electronic copies.”).
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E. Public Interests at Stake

Public interest factoriclude “the administrative difficulties flowing from court
congestion; the local interest in having localized controversies decided at hodiehe
interest in having the trial of a diversity case in a forum that is at home with theAhantic
Marine Const. Co. v. U.S. Dist. Court for W. Dist. of Tei&¢ S. Ct. 568, 581 n.6 (2013)
(quotingPiper Aircraft Co. v. Reynal54 U.S. 235241 n.6 (1981) Because the parties have
not identified any meaningful public interest at stake here that would be beteat@dan one
forum than another, this factor is neutral.

F. Conclusion

Two factors—plaintiff's choice of forum andhe forumselection clause in the Letter
Agreement—clearlymitigate in favor of denyingtransfer ofvenue. However, the fact that the
clause is permissivandthat itapplies to only one, or possililyo, of thefive named
defendantssubstantialljessenghe significanceof those factors in the transfer calculiost
significantly, BPPchose to sue in Massachusetisltiple defendants for whom the likelihood of
personal jurisdiction was nagxistent otenuous, at bestf the case is litigated here, it cannot
go forward against all of the defendants plaintiff chose to Buparticular the lack of personal
jurisdiction over Newman, Nopal, and Golden Sands is a compelling reason in favor of
transferring the case to Arizon&ee, e.gDelong Equip. Co. v. Washington Mills Abrasive,Co.
840 F.2d 843, 857 (11th Cir. 1988) (“Given fbdicial systems great concern with the efficient
conduct of complex litigation, an important consideration in deciding appropriate venue is
whether a forum can meet the personal jurisdiction and venue requirements for masfttbeal
defendants in a aiti-party lawsuit’); Get In Shape Franchise, Inc. v. TFL Fishers, LRG16

WL 951107, at *22 (D. Mass. Mar. 9, 201@)T] ransfer is appropriate where there is a
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likelihood of substantial overlap in issues between two lawsuits pending in two difiedendl
courts, particularly if the transferring court lacks personal jurisdiatver actual or likely
defendant$); Aphena Pharma Sols.-Maryland LLC v. BioZone Labs., 842 F. Supp. 2d 309,
320-21 (D. Md. 2012jinterests of judicial economy bestged by transferring case where
personal jurisdiction would be present over all defendaAtsination Station, Ltd. v. Chicago
Bulls, LR, 992 F. Supp. 382, 385 (S.D.N.Y. 1998) (“substantiality” of defendant’s motion to
dismiss for lack of personal jurisdiction “reinforces the Couitsimetermination to transfer®f

The other factors the Court must consider alsetvin favor of a transfer to the District
of Arizona, including the relative convenience of witnesses and the connectionrbdieee
respective forums and the isstiede litigated Under the circumstancesnd notwithstanding
plaintiff's choice offorum and the permissive foruselection clausdransfer of this action is
appropriate.

Accordingly, the Court finds that theansfer ¢ this caseo the District of Arizona
pursuant to 8 1404(a& in the interests of justiceDefendants’ motioto transfewill therefore
be granted.

VII.  Conclusion
For theforegoing reasons:
1. Defendant Paskestmotion to dismiss Count Six is GRANTED.

2. The motions of defendants Paskett and Hinetismisspursuant to Fed. R. Civ.

22 A court may transfer an action even though there is no personal jurisdigo one or more defendants.
See Johnson Creative Arts, Inc. v. Wool Masters, 58 F. Supp. 1106, 1115 (D. Mass. 198%)d, 743 F.2d 947
(st Cir. 1984) (“The court has the authority to transfer this actiom teeigh there is no personal jurisdiction over
defendant Guerrero and venue is improper asfendants Keyes and Wool Masterg¢jting Goldlawr, Inc. v.
Heiman 369 U.S. 463 (1962))At oral argument, counsel for Newman, Nopal, and Golden Sands indicated tha
those defendants did not object to a transfer of the case to Arizona.
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P. 12(b)(3) for improper venue are DENIED as moot.

3. The motion of defendant Hings dismisspursuant to Fed. R. Civ. B2(b)(2) for
lack of personal jurisdiction is DENIED as moot.

4, The motion of defendants Newman, Nopal, and Golden Sands to dismiss pursuant
to Fed. R. Civ. P12(b)(2)for lack of personal jurisdiction is DENIED as moot.

5. The motionof defendantso transfer venue to the U.S. District Court for the

District of Arizonapursuant to 28 U.S.C. § 1404@¢ GRANTED.

So Ordered.

[s/ E. Dennis Saylor

F. Dennis Saylor IV
Dated:Juy 8, 2016 United States District Judge
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