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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 15-CV-13858RGS

PEDRO A. FLORES, ESTHER YANEBLVAREZ,
and ROSA YANES

V.
ONEWEST BANK, F.S.B., INDYMAC MORTGAGE SERVICES,

OCWEN SERVICING, LLC, AND
FEDERAL NATIONAL MORTGAGE ASSOCIATION

MEMORANDUM AND ORDER ON
DEFENDANTS MOTION TO DISMISS

March 23, 2016
STEARNS, D.J.

PlaintiffsPedro Flores, Esther Yané$varez, and Rosa Yanesse the
former jointowners of 77 Schoolt&eet, Everett, Massachuset®rperty)
where they still reside. This the latestn an iterative series of complaints
filed by the plaintiffs in state and federal courts allkgpthat defendants’
unfair and predatory mortgageniéing and loan servicing practicked toa
wrongful foreclosure nthe Propertyn May of 2012

Flores and Yane#élvarez are a married couple, arRbsaYanes is
YanesAlvarez's mother. In March of 2003, Flores and Yané$varez

purchased thBropertyfor $390,000, financed with a loan of $370,50&m

Dockets.Justia.com


https://dockets.justia.com/docket/massachusetts/madce/1:2015cv13858/175590/
https://docs.justia.com/cases/federal/district-courts/massachusetts/madce/1:2015cv13858/175590/26/
https://dockets.justia.com/

Novastar Home Mortgage (Novastaih July of 2004, they deededgartal
interest in the Property to Ms. Yanasd refinanced the loamith aNovastar
adjustable rate mortgagelhe Flores family refianceda third timewith
Novastann May of 2006, and fourth timewith Dynamic Capital Mortgage,
Inc. (Dynamic)in April of 2007. Thesubject of this lawsuitsithe2007 loan
from Dynamic— a fixed 7.25% rateon an initial principal balance of
$460,000. The loanequiral interestonly paymentdor the first 10 years
To secure thie paymentobligations the Flores familyexecuted a mortgage
on the Property dated April 6, 2007, in favor of Ngage Electroit
Registration $§stems, Inc. MERS) as mortgagee and nominee for ldgreder.
Am.Compl. 1 20.MERS assigned thmortgage talefendant OneWe&ank
F.S.B.on March 17, 2010
In 2008,
the Flores Family suffered a series of unfortunavents that
made it difficult for them to meet their monthly mortgage
obligations. Mr. Flores lost one of his two jobs,sMYanes
Alvarez lost her job, and Ms. Yanes suffered a®esimedical
Issue that forced her out of her job and led tadigant medical
expenses.
Id. § 29. Plaintiffs eventuallydefaultel onthemortgagebutallegethat they
“‘never received a notice of their right to cureithoefault.” 1d.  30. In April

of 2012, with the assistance obunsel, the plaintiffssought a loan

modificationand“other losanitigation alternative.” Id. 132. On April 24,
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2012, theyreceived a letter frondefendantindymac Mortgage Services
requesting additional documentatigwhile there is no other mention of
Indymac in any of the court pleadingeesumablythe letter wasentin its
role as a subsidiary of OneWestA loan modificationapplicationwas sent
to the plaintiffs on April 25, 2012 The application was deniechdVay 11,
2012 Haintiffsclaim that‘the sole reasoffor the bank’s rejection washat
a foreclosure was scheduled for May 15, 2012, amebuld not be delayed.”
Id. § 39 OneWest purchased the Propertytla¢ May 15foreclosure On
June 13, 2012, the Property wamveyed to Fannie Magl. 1Y 4144, which
remains tle current owneof the Propertyld. 11 4345.

In April of 2013, Fannie Mae begasviction proceedingagainst the
Flores familyin the Malden District CourtThe Floregaised four defenses
(1) the nortgage that thehadgranted on the Property was “illegal under
Massachusetts law and unenforceapl€?) the foreclosure sale of the
Property was invalid because “the foreclosing gniibvlated its duty of good
faith and reasonable diligencd€3) the foreclosure was invalid because they
did not receive noticgeand @) themortgage was not properly notarized.

After filing their answer in the evictioncaon, in May of 2013 ,Flores

and YanesAlvarez filed a voluntary joint petition under Chtzp 13 of the



Bankruptcy Codé. Seeln re Flores, No. 1312872 (Bankr. DMass. 2013)
On May 24, 2013, Fannie Mae filed a motion for eklirom stay in the
Bankruptcy Court seekintp gain possessioaf the Property.The debtor
plaintiffs did not file an objection, and theo@rt graneédthe motion on June
11, 2013.1d. at Dkt. #27. Two daydater, thedebtorplaintiffs, joined byRosa
Yanes, filed an adversary proceedinig the Bankruptcy ©urt against
defendantDneWest, Indymac, and Federal National Mortgageoéisdion
asserting six claimésimilar to the claimsachoedin this actior): (1) breach
of the duty of good faith and reasonable diliger(@¢;violation of Mass Gen.
Lawsch. 244, § 35A; (3) violation of Mss. @n. Lawsch. 183, § 28C; (4)
violation of Mass. @n. Lawsch. 93A; (5) unjust enrichment; and (6) taigt
title. Seeln re Flores, No. 1301153 (Bankr. D. Mass. 2013} Dkt. #1.
Defendantanoved to dismissassertingack of subject matter jurisdiction,
or, in the alternative, for abstentiond. — Dkt. #42. Plaintiffs failed to
oppose andon July 8,2014,the Bankruptcy Court entered an Order of
Abstention.|d. — Dkt. #53.

Plaintiffs filed this federal court Gmplainton November 15, 20 1%n

the eve ofa hearingin the Malden District Courtéstore the eviction action

1The eviction action was staydecause ofthebankruptcy filing Rosa
Yanes was not partyin thebankruptcy.
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to thedocket An Amended ©mplaint was filed on November 16, 2015,
asserting the same nine claims against edeflendant (Count ) breach of
the duty of good faith and reasonable diligenceu& Il) violation of Mass.
Gen. Lawsch. 244, § 35A; Count Il1) violation of Mass. @n. Lawsch. 183,
§ 28C (Borrower’s Interest Act)Count IV) violation of Mass. @n. Lawsch.
93A; (Count V) unjust enrichmentCpunt VI) quiet title; Count VII) unfair
and deceptive practices pursuant to Section 5 & Hederal Trade
CommissionAct (FTCA); (Count VIII) failure to comply with Miss. @n.
Lawsch. 244, § 15A and 88 117C; and Count IX)2 failure to @mply with
paragraph 22 of the artgageinstrument In their allegationsplaintiffs
statethat the increasm their mortgage payments earTen was greater
than thirtythree percent of their combined income; that reimabme on
the Propertyhad been inaccurately listes $1,25, when it is$1,200;that
they have noecollecton ofexecuting thenortgage before a notary; and that
theexecution of theacknowledgement of thmortgagewas defective
DISCUSSION
To survive a motion to dismiss, “a complaint muehtain sufficient

factual matter, accepted as true, to ‘state a claimelief that is plausible on

2 The Amended Complaint contains two counts listedCaant VIII.
For clarity, the court refers to this claim (secd@aunt VIII) as Count IX
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its face.” Ashcroft v. Igbal556 U.S. 662,678 (2009), quotiBegll Atl. Corp.
v. Twombly 550 U.S. 544, 570 (2007). Two basic principlesdg the
court’s analysis. “First, the tenet that a counishaccept as true all of the
allegations contained in a complaint is inapplieabd legal conclusions.”
Igbal, 556 U.S. at 678. “Second, only a complaint t$tates a plausible claim
for relief survives a motion to dismiss.1d. at 679. A claim is facially
plausible if its factual content “allows the coumd draw the reasonable
inference that the defendant is liable for the mnshect alleged.”ld. at 678.
“If the factual allegations in the complaint areotaneager, vague, or
conclusory to remove the possibility of relief frobme realm of mere
conjecture, the complaint is opémdismissal.”"S.E.C.v. Tambon&97 F.3d
436, 442 (1st Cir. 2010).

Count lof plaintiffs’ Amended Complaint alleges thég¢fendans have
breached “the duty of good fith and reasonable diligencé¥ “rejecting an
alternative to foreclosure and refusing delay the foreclosure to fully
consider a loan modification.” An€ompl. § 67.Good faith is a dutynfused
In a contract. “The concept of good faith is shaped by the natufr¢he
contractual relationship from which the implied emant derives,’ and the
‘scope of the covenant is only as broad as the reatitthat govera the

particular relationship’’Young v. Wells Fargo Bank, N,A17 F.3d 224, 238



(1st Cir.2013) quotingAyash v. DanaFarber Cancer Inst 443 Mass. 367,
385(2005) Plaintiffs fail to point toanycontractthatrequired defendants
“to fully consider a loan modification.td. § 67. Plaintiffs admit that they
have not made (ohavebeen unable to makéan payments since 2008d.
129. Given the defaultdeendants had no duty suspendheforeclosure
sale toaccommodata loan modification SeeMacKenzie v. Flagstar Bank,
FSB,738 F.3d 486, 491 (1st Cir. 2013ge alsd-igueroa v. Fed. Natl Mortg
Assn, 2013 WL 2244348, at *3 (D. Mass. May 20, 20{$annie Mae was
not bound to act as a fiduciary for Figueroa inidaay whether or not to
pursue foreclosure; it was only bound to act asidadiary in actually
conducting the foreclosure process.Cf. Souza v. Bank of Am. Natl Assh,
2013 WL 345785, at *3 (D. Mass. July 8, 2013) (“Every CourtAgpeals
that has addressed the issue has concluded thatFHdd&s not provide an
implied right of action under federal law.”).

Count Il (violation of Mass. @n. Laws ch. 244, § 354, Count VIII
(failure tocomply with Mass. @&n. Lawsch. 244, § 15A, 88 1117C) and Count
IX (failure to omply with paragraph 22 of the eantgageinstrumenj are
tort-basedclaims arising fromdefendants’ alleged wrongful foreclosuoa
the Property The foreclosure occurred oday 15, 2012. TIs case was

commenced on November 15, 2015.The statute of limitationsin



Massachusetts fomaaction intort is three yearsSeeMass. Gen. Laws. ch.
260, 8 2A. Accordingly, tese claims are timbarred.

Count Il (Mass Gen. Lawsch.183, § 28C)andCountlV (Mass. @n.
Lawsch. 93A), asseihg irregularities in the execution of plaintifiapril 6,
2007 refinanmmgdocumentsareconsumer protection clainfs These claims
are subject to a fauyear statute of limitationsMass. Gen. Laws ch. 260, §
5A. Consequentlytheyalso must be dismissed as tirharred See Da Silva
v. U.S. Bank, N.A885 F. Supp. 2d 500, 504 (D. Mass. 2014 yiolation
involving an issuance of a loan begins to accroenfthe moment the parties
entered into the loa).

The unjust enrichmentclaim, Count V, alleges that defendants
retained monies from the foreclosure sale in exadsgshat plaintiffs owe
The Property sold for $556,522.@%h May 15, 2012, while |pintiffs’ debt,
according to a November 18, 2013 statement from éhcwoan Servicing

LLC, was “a principal balance in the amount of $4®@0.00.* Am. Compl.

s Substantively, there is no dispute that plainttfs)veyed a mortgage
onthe Propertyin exchange for the 2007 loan other words, thegbtained
the benefit of their bargain.

4 As plaintiffs had a tenyear, interesonly loan, it is unsurprising that
the principal balance is less than the bid at aafgaintiffs were ot making
mortgage payments, including interest, which thetgagee is permitted to
recover, in addition to the principal anlle expensesncurred in bringing a
foreclosure proceedingSeeMass. Gen. Laws. ch. 183, § 27.
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1 49. However, nojust enrichment is a theory of equitable recoveny, an
independentcause of actionSee Mass. Eye and Ear Infirmary v. QLT
Phototherapeutics, Inc.412 F.3d 215, 234 (1st Cir. 2005) (“Unjust
enrichment is an equitable stopgap for occasionmadequacies in
contractual remedies at law.)ppes v. Commonwealth42 Mass. 170, 179
(2004). “Where a binding contract governs the parties’ iefaghip, the
contract provides the measure of the [aggrievedysdright and no action
for unjust enrichment lies. McKesson HBOC, Inc. v. New York State
Common Retirement Fund, Inc339 F.3d 10871091 (9th Cir. 2003)
Santagate v. Tower64 Mass. App. Ct. 324, 329 (200 Becauselaintiffs
havean adequate rendg at law,the claim for unjust enrichment will be
dismisseck.

In Count VI, daintiffs assert a claim to quiet titlalleging that the
2007 mortgage “was not properly executedmi. Compl.§ 94. As factual

support, paintiffs reportthat they “do not recall appearing before a notary”

5 As the court has noted]antiffs have a remedy at law provided by
Mass. Gen. Laws ch. 183, § 27, which requires theqvar of any surplus of
a foreclosure aftethe deduction ofall costs, charges or expenses incurred
or sustained by him or them by reason of default. . . .” The accounting,
however, is not due until 60 days after all legadgeedings related to the
foreclosure are concluded. Consequently, evehafdlaim is construed as
one for an accounting, it is premature, as the gagee’s duty has not yet
attachedbecause of the litigation brought by the plaintiffSeegenerally
Duclersaint v. Fed. Natl Mortg. Ass®27 Mass. 809811812 (1998)
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that, despite the language of the acknowledgem®ftst, Yanes did not
produce a driver’s license to establiséridentity as shénas noneand that
“[t]he acknowledgemenis phrased in the singular, while each member of
the Flores Family purportedly signéddm. Compl. 11 9598. A plaintiff
seeking to quiet title in Massachusetts must shotihla right to possession
and legal title to the propertysee Bevilacqua v. Rodrigue0 Mass. 762,
767 n.5, (2011), quotingheriff's Meadow Found., Inc. v. B&ourte
Edgartown, Inc.401 Mass. 267, 26@987) (“[A] quiet title action requires
the plaintiff 'not merely to demonstrate betterlgito the locus than the
defendants possess, but requires the plaintiff tove sufficient title to
succeed in its actiobh).

In Massachusetts, the mortgagee, rather thanntbetgagor,holds
legal title to the mortgageproperty.U.S. Bank Nat’Assh v. Ibanez458
Mass. 637, 649 (2011). The mortgagor posseeadsan equitable title to
the propertyaslong as thanortgagedebt remains unpaidd; see generally
Maglione v. BancBoston Mortg. Corp29 Mass.App. Ct. 88, 90 (1990)
(“Literally, in Massachusetts, the granting of a mgage vests title in the
mortgagee to the land placed as security for thédeulying debt.The
mortgage splits the title in two parts: the legiélet which becomes the

mortgagees, and the equitable title, which the mortgagomams.”). Thus,
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“a quiet title action is not an avenue open to atgagor whose debt is in
arrears because, untihe mortgage is discharged, the title necessarily
remains under a cloudOum v. Wells Fargo, N.A342 F.Supp.2d 407, 412

(D. Mass. 2012)abrogated on different grounds, Culhane v. Auromah
Servsof Nebraska708 F.3d 282, 290 (1st Cir. 2013)hile the parties falil

to identify the exactlateon which plaintiffs stopped making loan payments
(it appearsa havebeenin 2008), t is undisputed thatheyhave notmade

any paymens since early 2012, and have made no use and occypanc
paymentsespiteholding overon the Propertgince the foreclosurie May

of 2012. Count Vithereforemust be dismissed.

The remaining claim- Count VII — alleges that defendants “engaged
in unfair and deceptive practicby sendimg misleading communications to
plaintiffs regarding their mortgage loan, monthly mortggu@yments,
amounts owed via the United States Postal Serwceiolation of Section 5
of theFTCA. Am. Compl. T 101.Section 5 of the FTCA does natithorizea
private right of action See Lee v. BABome Loans Servicing, L2013 WL
212615, at *4 (D. Mass. Jan. 18, 2013), citidglloway v. BristolMeyers
Corp., 45 F.2d 986, 987 (D.CCir. 1973) (stating that no private right of
action exists under the FTCAee alsdalranol Distrib, Inc. v. Panasoni€o.,

Div. of Matsushita Elec. Corp. of Apl987 WL 13319, at 2 (D. Mass. July 2,
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1987) (‘Numerous cases have established that no private 0§ action
exists under the FTCA. Accordingly,Count VIl also will be dismissed.
ORDER
Defendants FederalNational Mortgage Association, IndyMac
Mortgage Services, Ocwen Servicing LLC, and OneWBank ES.B’s
motion to dismisshe Amended Complainis ALLOWED. The Clerk will
iIssue an Order of Dismissal and close thse.
SO ORDERED.

/s/ Richard G. Stearns
UNITED STATES DISTRICT JUDGE
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