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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JASON MOORE
Plaintiff,

V. CIVIL ACTION NO. 1513967MPK

NSTAR ELECTRIC & GAS CO.,
Defendant

MEMORANDUM AND ORDERON
DEFENDANT, NSTAR ELECTRIC & GAS COMPANY'’S, MOTION TO STRIKE
PLAINTIFF'S AMENDED COMPLAINT (#34).

KELLEY, U.S.M.J.

OnJune 7, 2017, plaintiff Jason Moore filed an amended comkd3) Defendant Nstar
Electric & Gas filed a mion to strikein response(#34) Determining that the amended complaint
was improper as filed, the court construed it to be a motion to file an amended complaint a
defendant’s motion to strike to be an opposition. (#3&)n#ff was granted leavéo file a
memorandum of law addressing Nstar’s oppositidriVNith plaintiff's memorandum having been
filed (#40), the motion stands ready for decision.

In his original complaint, Moore alleged that he was wrongfully terminafesim his
employment by Nstadue toa disability. (#1 at 1.) As is required by both Title VII, 42 U.S.C. §

2000e5(f), and Massachusetts General Lawapter 151B88 59, prior to instituting this lawsuit,

! The original complaint was filed pro se by Moore. Counsel entered his appeananebalf of plaintiff
on September 27, 2016. (#26.)
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plaintiff filed an administrative chargdlegingthat he “was discriminateggainst by NSTAR, on
the basis of Disability.” (#38.) In the amended complaint, in addition to claims relating to
discrimination based on disability, Modreludeda claim for racial discrimination in violation of
Title VII. (#33, Count Two.)

Moore arges that he is entitled to amend his complaint once as a matter giurghant
to Rule 15, Fed. R. Civ. R#40 at 1.) Plaintiff iSncorrect in his reading of the rule. Rulg(dg1),
Fed. R. Civ. P.states that

[a] party may amend its pleading onceaasatter of course within:

(A) 21 days after serving it, or

(B) if the pleading is one to which a responsive pleading is required, 21 days after

service of a responsive pleading or 21 days after service of a motion under Rule

12(b), (e), or (f), whichear is earlier.

In this case, plaintiff's original complaint was served on or before April 19,,20&6late Nstar

filed its answef An amended complaint filed on June 7, 2017, more than a year after service of
the original complaint and the filing ofrasponsive pleadingge., the answeplainly falls outside

the 21day time parameter set out in the rule.

When Rule 15(a)(1)is inapplicable a plaintiff may makeamendments dnly with the
opposing partys written consent or the colgtleave’® Fed. R.Civ. P. 15(a)(2)The rule further
providesthat “[tlhe court should freely give leave [to amend] when justice so reduided hat
said, ‘amendments may be denied for several reasons, including undue delay, bad faitlg, dila
motive of the requestingarty, repeated failure to cure deficiencies, and futility of amendinent

Hagerty ex rel. United States v. Cyberonics,,|18d4 F.3d 26, 34 (1st Cir. 201@)ternal citations

2 There is no return of service on the docket, but, a fortiori, service must have aeéerprior to the
defendant filing its answer.
3 Moore sought neither consent of the defendant nor leave of court prior to fiiagiended complaint.
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and quotation marks omitted). As explainedhm®first Circuit the court’s lave to amend analysis
is context specificSee Nikitine v. Wilmington Trust C&/15 F.3d 388, 390 (1st Cir. 2013)
(addressing a district court’s decision to deny a motion for leave to amenauttheated that
“[e]verything depends on context.”).

Nstarargues several reasons whyg proposed amendment should be denied, the first of
which is futility. SeeAdorno v. Crowley Towing And Transp. C#43 F.3d 122, 126 (1st Cir.
2006) (“Corsent to file amended pleadings shall be freely given when justi@gaoeas unless
the amendment would be futile or reward undue dglgynternal citations and quotation marks
omitted);Hatch v. Dep’t for Children, Youth & Their Familie274 F.3d 12, 19 (1st Cir. 2001)
(“futility is fully sufficient to justify the denibof a motion to amend’)n the proposed amended
complaint, Moore alleges that he was unlawfully terminated on December 14, 2010. (#33 { 10.)
As noted, the filing of an administrative charge is a prerequisite toifgiagclaim under Title
VII. Plaintiff has never filed an administrative clamith respect to racial discrimination, and the

time within which to do so has long since passatt| R.R. Passenger Corp. v. Morg&86

4 Title VIl provides that:

A charge under this section shall be filed within one hundred and eighty days after
the alleged unlawful employment practice occurred and notice of the charge
(including the date, place and circumstances of the alleged unlawilbyment
practice) shall be served upon the person against whom such charge is made within
ten days thereafter, except that in a case of an unlawful employment practice with
respect to which the person aggrieved has initially instituted proceeditiga w
State or local agency with authority to grant or seek relief from suchqeractto
institute criminal proceedings with respect thereto upon receiving notice thereof
such charge shall be filed by or on behalf of the person aggrieved within three
hundrel days after the alleged unlawful employment practice occurred, or within
thirty days after receiving notice that the State or local agency has termirated th
proceedings under the State or local law, whichever is earlier, and a comh of su
charge shall &filed by the Commission with the State or local agency.

42 U.S.C. § 2000e(B)(1).



U.S. 101, 10405 (2002)* Section 2000&5(e)1) requires that a Titl¥ll plaintiff file a charge
with the Equal Employment Opportunity Commiss{&kEOC) either 180 or 300 dayafter the
alleged unlawfuemployment practice occurred.””Jhe First Grcuit has reiterated that
Before an employee may sue in federal court on a Vil claim, he must

first exhaust administrative remedid$e Title VII administrative process begins

with the filing of an adminisative charge before the EEOThe employee may

sue in federal court only if the EEOC dismisses the administrative cloariet

does not bring civil suit or enter into a conciliation agreement within 180 days of

the filing of the administrative charge. In either case, the EEOC must send the

employee notice, in the form of what is known as a rigisue letter. Upon

receving such notice, the employee has ninety days to sue in federal\&tint

limited exceptiong. . ] the failure to exhast this administrative procebsrs the

courthouse door.
Franceschiv. U.S. Dep't of Veterans Affab$4 F.3d 81, 85 (1st Cir. @8) (internal citations and
guotation marks omittedPlaintiff’s failureto exhaust his administrative remediath respecto
his racial discrimination claims sufficient reason to deny a request to amend his complaint to
bring such a claim

In the inerest of completeness, Nstar's other arguments shall be addressed briefly.
Defendant contends that there has been undue delay in seeking to file the amerpdaititcom
According to the First Circuit, “whenonsiderable time has elapsed between the fdinthe
complaint and the motion to amend, the movant has [at the very least] the burden of showing some
valid reaon for his neglect and delaynvest Almaz v. Templaland Forest Prod. Corp 243
F.3d 57, 71 (1st Cir. 200internal citation andjuotation marks omitted). “|@riods of fourteen
months, fifteen months, and seventeen mdnilawe been deemed twnstitute“considerable
time.” In re Lombardo 755 F.3d 1, 3 (1st Cir. 2014internal citations and quotation marks
omitted).Here, more tan eighteen months elapsed between the filing of the original complaint

and the proposed amended complavdore has proffered no explanation as to why the proposed

amendedomplaint could not have been filed earlier. While plaintiff contends that & repbied



with Nstar concerning an incident with a fellow worker evidences racsalichination, the
incident occurred on September 3, 2010 and the report was authored on September(#42010.
at 4; #401.) Clearly, the facts were known to Mod more than five years befotee filed his
original complaint.In these circumstances there is simply no justification for the lengthy delay
before attempting to amend.

Lastly, Nstar claims that it would be unduly prejudiced if the aimemnt were to be
allowed. Defendant’s point is well taken. Discovery closed in May 2017. To allow a comgpletel
new claim into the case at this juncture would mean not only reopening discoverypbikieats
redoing at least some of what has already been ttoak of the cicumstancesugh action would
be unjustifiably detrimental to defendant.

IV. Conclusion.
For all the reasons statddefendant NstarElectric & GasCompany’s Motion To Srike

Plaintiff's Amended Complaint (#343 ALLOWED.

[s [ M. Pag&Kelley
M. Page Kelley
August 30, 2017 United States Magistrate Judge




