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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

STEPHEN F. KERN
Plaintiff,
V. Civil Action No. 15-14114-TS

INCOME RESEARCHAND

A S g N Nl e S

MANAGEMENT,
Defendant.
)
ORDER
February 15, 2017
SOROKIN, J.

For the reasons that follow, Defendémtome Research & Managem@anYlotion to
Dismiss counts three and four of Plaintiff Stephen F. Kefimsg Amended Complains

ALLOWED.

BACKGROUND

On December 10, 2015, Plaintddbmmencedhis action, and on April 1, 2016, he filad
First Amended Complaint'FAC”). Docs. 1, 5. Plaintiffa former executive at Income
Research & Management (“IRM"3lleges Defendardiscriminated against him on the basis of
age. Doc. 5 at 1More specifically Plaintiff alleges Defendant threatened, during salary
negotiations, to fire Plaintiff anaéplace him with someone younger, and tbamied out that
threat. Id. at 2. In counts one and two of the FA®@aintiff claims discrimination and

retaliation respectivelyunderthe Age Discrimination in Employmenict, 29 U.S.C. § 623(a).
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Doc. 5 at 10-11. In counts three and four of the FAC, Plaintiff claims discrimmnartid
retaliation respectively, undaghe Massachusetts Fair Employmerdd®ces ActMass Gen.
Laws ch. 151BHereinafter;Chapter 151B” or “151B”). Doc. 5 at 11-12.

On dune 17, 2016, Defendant filed the instant Motion under Federal Rule of Civil
Procedure 12(b)(6)Doc. 14. On July 29, 2016, Plaintiff filed an Opposition. Doc. 23. On

August 12, 2016, Defendant filed a Reply. Doc. 25.

Il. COUNT THREE

Defendant argues thabunt three of the FAC that, in firing Plaintiff, Defendant
committedagediscrimination under Chapter 151Bs-barred byl51Bs statute of limitations.
Doc. 16 at 1.

“While most Rule 12(b)(6) motions are premised on a plaintiff's putative faduséate
an actionable claim, such a motion may sometimes be premised on the ineuitabss ©f an

affirmative defense,” such astatuteof-limitations defenseNisselson v. Lernout, 469 F.3d

143, 150 (1st Cir. 2006) (citations omitted). “Dismissing a case under Rule 12(b)(6) on $he basi
of an affirmative defense requires that (i) the facts establishing the eafiendefinitivey
ascertainable from the complaint and other allowable sources of information) #masé facts
suffice to establish the affirmative defense with certitudd.(citation and internal quotation
marks omitted).

Without equitable tolling, Plaintiff451Bdiscriminationclaim is untimely by over a
year. “[A] civil action under 151B must béled within three years of thalleged unlawful act.”

Abraham v. Woods Hole Oceanographic Institute, 553 F.3d 114, 117 (1st Cir. 2009) (citations

omitted). “[I] n 151B discrimination claims, the three year statute of limitations period begins to



run upon the notice of an upcoming termination of employment rather than when the terminat
occurs.” Id. (citations omitted).While the FAC does not statiee date Pliatiff was given notice

of termination, it statethat Plaintiffwas fired in response to a letter he wrote to IRM on August

24, 2011. Doc. 5 at 6-7. Moreovar,his Opposition, Plaintiff states that his “last day of work”

at IRM was in August 2011, artdat the “threeyear statutory time period” expired in August

2014. Doc. 23 at 3, 8Thus, by all indications, Plaintiff was given notice of termination by

August 31, 2011, and the statute of limitations expired by August 31, 2014, more than 15 months
beforePlaintiff filed thisaction on December 10, 2015.

The FAC suggests Plaintiff is entitled to equitable tolling because (1) he filedlgn time
complaint of discrimination with the Massachusetts Commission Against Discrimination
(“MCAD”) on November 18, 2011;(2) the MCAD represented to Plaintdf late a2012,that
his claim “would be meaningfully investigated”; (3) Plaintiff “relied upon” tharesentation in
deciding not to file a civil actiorgnd (4) the MCAD “took no meaningful action witspect to
Mr. Kern's claim for approximately three yeatslespite repeated calls fravr. Kernand his
counsel asking for information about statdsDoc. 5 at 8-9. In the Opposition, Plaintiff

presents two additional pieces of information: (1) tha&ugust 2013Plaintiff’'s counsekalled

L Under Chapter 151B, a plaintiff must file an administrative comptaiifit the MCAD “within 300 days of the

date of the occurrence of the alleged unlawful employment practi@eldistein v. Brigham and Women’s Faulkner
Hosp., Inc, 80 F. Supp. 3d 317, 3ZD. Mass. 2015) (citations and footnote omitted). Pursuant to the 'statute
administrative exhaustion requirement, a plaintiff may file a 151Brtcia court no sooner than 90 days after the
filing of [the] MCAD complaint, absent written permissionft@ commissioner, but not later than three years after
the alleged unlawful practice occurredd. at 324 (citations and internal quotation marks omitted). “[A] plaintiff
need not wait for the resolution of the MCAD investigation; the filing &wsuit triggers the dismissal of the
MCAD complaint if it has not already been resolved by MCAII! (citation and footnote omitted).

20n November 30, 2014, after “thoroughly investigat[ing],” the MCAD rememded a “finding of Lack of
Probable Cause” for Plaintiff's claim of “discrimination based on age . . redalibtion.” Doc. 1511 at 6 n.1, 9.
Plaintiff appealed, and the MCAD affirmed its decision on April 16, 2016¢c. D516 at 2.

31n his Opposition, Plaintiff states that he “was atialets represented by counsel.” Doc. 23 at 3 n.2. Plaintiff
further states that, at least in his Opposition, “[t]he reference to ataioss by ‘Kern’ with respect to the MCAD
here refers to Kern’s counsel, although Mr. Kern himself also contacted tA®MCOnquire about status.Id.
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the MCAD to check on the progressRiaintiff’'s complaint and was told that the assigned
investigator “had not yet turned to the case, and hoped to do so in the fall,”; #mat (&)
January 2014@Rlaintiff’'s counsel called the MCAD and an investigator “apologized that the
matter ad taken so long to investigate” and appeared not to know abqurbtress of the case,
even asking Plaintiff’'s counsel whether an investigative conference “hadegretbnducted.”
Doc. 23 at Jcitations and internal quotation marks omitteNeverthelessPlaintiff claims that
“[i]n the period leading up to” August 2014, he “decided not to remove his case to Superior
Court in reliance upon the MCAD'’s promises to him concerning the manner in whiohld w
investigate his claims.ld. at 8.

Plaintiff's arguments for equitable tolling are unavailing. “In Massadtsjsaich an
extraordinary remedy is applied sparingly in employment discrimination.taShsrvin v.

Partners Healthcare System, |r804 F.3d 23, 39 (1st Cir. 2015) (citation and internal quotation

marks omitted). “Invoking such a palliative is permitted when, say, the plag&&dusably
ignorant about the statutory filing period, or where the defendahedVCAD has affirmatively
misled the plaintiff.” Id. (citation and internal quotation marks omittedyeither of those
circumstancess present in this case: Plaintiff was represented by counsel “at all teges,”
supra n.2, meaning that “[c]onstructive knowledge ofadllChapterl51B’s] procedural

requirements is imputed to” PlaintifAndrews v. Arkwright Mut. Ins. Co., 423 Mass. 1021,

1021 (1996)see als@onroy v. Boston Edison Co., 758 F. Supp. 54, 60 (D. Mass. 1991)

(“Given that [the plaintiff] retained counsel during the limitations period, thistia sguation
where the filing requirements should be equitably tolled.”). Moreover, Plairggfnet required
to wait for the MCAD to investigate or decide hase before filing a civil actiagrhe could have

filed a civil action as soon as 90 days after filing the MCAD claeaesupran.1, and the



MCAD's jurisdiction would have ended. Pelletier v. Town of Somerset, 458 Mass. 504, 511

n.15 (2010) (“The MCAD's jurisdiction ends when a petitioner files a complaint iBuiperior
Cout.”) (citation omitted). Finally, and most criticallthere wasimply “no affirmative
misleading by the MCADrather, the MCAD indicated on multiple occasidmat Plaintiff's
casewas not a priority for the MCAD, telling Plaintiff's counsel that they “hopedjebto the
case in fall 2013, and then, in January 2014, telling Plaintiff's counsel that it had nottgat g
to the case and evaskingcounsel abaut the progress of thavestigation The Court further
notes that Plaintiff does nassert that he or his counsel contacted the MCAD, let dleael
anything “misleading” from the MCADduring theat leastsix months between January 2014
and August 2014, when Chapter 1% Btatute of limitationgxpired? For all of these reasons,
Plaintiff is not entitled to equitable tollingn his 151Bdiscrimination claim. The claim is

thereforedismissedas untimely

[I. COUNT FOUR

In count four of he FAGC Plaintiff claims under 151B, thaDefendant hasngaged in
postiermination retaliatory conductdr [his] complaint of age discrimination,” by “encouraging
witnesses not to cooperatgth [Plaintiff] and actively frustratinghis] ability to regain
empbyment in the industry.” Doc. 5 at 12. The FAC contains no allegations as to wkien —
approximately- these alleged retaliatory acts occurred,Riatntiff claims that “[t]his will be

one of the subjects of discovery in this matter.” Doc. 23 at Shha8vever,Plaintiff also states

4 Mr. Kern argues that his “situation is not unlike the plaintiff's\W&shington v. Milton Bradley Cp340 F. Supp.

2d 69 (D. Mass. 2004), in which the Court found equitable tolling was ajpgeapbDoc. 23 at 10. THeourt

disagrees. Unlike the plaintiff Washingtonwho missed the statutory filing period at issue in that case by about a
month,see340 F. Supp. 2d at 72, Mr. Kern missed the filing period in this case by maré3hmonths. Doc. 23 at

8. Moreover unlike the plaintiff inWashingtonwho “was without assistance of counsel during” the relevant
period, 340 F. Supp. 2d at 74, Mr. Kern “was at all times represented bytbubsc. 23 at 3 n.2.
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without citaton to any supporting evidendbatwhen he filed the instant action on December
10, 2015, “less than two years had elapsed since til@atety acts had occurredld. Thus, for
purposes of this Ordethe Court will assume that the retaliatory amteurredafter December
10, 2013 and are therefore timely.

Defendant argues thBtaintiff's Chapter 151B retaliation claim m®t properly before the
Court becausPlaintiff has nofulfilled the statute’s administrative exhaustion requirement by
filing a complaint concerning the allegations with the ML Doc. 14 at 2.Plaintiff counters
thatthe retaliation claim was “properly before the MCABNd offers two reasons. Doc. 23 at
5. First, beause héalleged retaliationn his initial Complaint filedvith the MCAD in
November 2011.” Doc. 23 at 5 (citing Doc. 15-2 at 1&econd, because “[e]vidence of
[Defendant’s] continuing, post-termination retaliatory conduct was . . . spdgiticalight to the
MCAD'’s attention, in writing, in late 2014, shortly after Mr. ikdsecame aware of it.Id.
(citing Doc. 15-12 at $)xontra Doc. 152 at 2 (showing that the submission Plaintiff cites is
from February 25, 20150t “late 2014”) Plaintiff also suggests the instant retaliation claim is
exhausted because it was within the scope of the MCAD’s investigation of his cumplac.
23 at 6. Finally,n the alternative, assumirige instant clainis unexhausted, Plaintiff argues it
can be “bootsapped” to his exhausted discrimination claind.at 7. The Court will address

each of these arguments in turn.

5 Plaintiff cites “Def. Ex. 2, p. 5,” but for theke of consistency, the Court has converted exhibit citations to the
format it uses elsewhere in this Order for documents in the red@te Court may consider tiparties’MCAD

filings because the MCAD proceedingi® referenced in the FAC and neitparty questions the documents’
authenticity SeeBeddall v. State Street Bank and Trust,d&7 F.3d 12, 17 (1st Cir. 1998).




A. WhetherPlaintiff's Allegation of Retaliation in thBlovember 2011 MCAD
Complaint Administrativel\exhausted the InstaRetaliation Claim

As explainedearlier, to pursue a Chapter 151B claim in a civil action, a plaintiff must
first file a complaint with the MCAD Seesupra n.1. The purposekthe administrative filing
are (1) to provide the MCAD with an opportunity to investigate and conciliate the claim of
discrimination; and (2) to provide notice to the defendant of potential liability.” Ewer@57
Corp., 453 Mass. 585, 600 (2009) (citations omittdd)esepurposeswould be frustrated if the
claimant were permitted to allege one thing in the MCAD complaint only to allege sogneth

entirely different in the ensuing civil action]t. at 602 (citations omittedgee alsd.attimore v.

Polaroid Corp., 99 F.3d 456, 464 (1st Cir. 1996).

Pursuant to these principlédaintiff is wrongthat the instant retaliation claim was
“properly before the MCAD” because he “alleged retaliation” in his November Zfififplaint
to the agency.The only retaliation Plaintiff allegeid that complaint was “retaliatory dismissal
Doc. 152 at 9 see alsad. at 12 (stating thdDefendant’s “conduct in firing him . . . was
retaliatory”). He did not allegany posttermination retaliation, as lteshere. Indeed, given
that any retiatory actsat issudn this case occued on or after December 10, 2013, Doc. 23 at 5
n.3, Plaintiff could not have allegetiemin November 2011. Thus, the allegations supporting
Plaintiff's claim of retaliation in the November 2011 MCAD complaint‘arirely different”
from those supporting the claim of retaliatioere and did not administratively exhaust the

instant claim.Everett 453 Mass. at 602.

B. WhetherPlaintiff's Allegations of Retaliation in HiEebruary 2015 Submission to
the MCAD Administratively Exhausted the Instant Claim

On November 30, 2014, after “thoroughly investigat[inglaintiff's claims of age
discrimination and retaliatory dismisstie MCAD recommended a finding of Lack of Probable
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Causg“LOPC”).® Doc. 15-11 at 6 n.1, 9. On February 25, 2015, Plampiffealed the
MCAD’s LOPCfinding. Doc. 15-12 at 2. In his appellate submisdiiaintiff stated’[t]here is
circumstantial evidence thEDefendanhag retaliated . . posttermination,”’andalleged
specific acts similar to the ones he alleges in this actohrat 5, 33-34. Plaintiffequestedhe
MCAD'’s “aid in investigating those retaliatory actionarguingthat the agency should “not
close its investigation without investigatifigefendant’s] postermination actions against him

Id. at 5 34 see alsad. at 34 (asking the MCAD to “[rleopen the case for further investigation”).

In its opposition to Plaintiffsadministrativeappeal Defendant argued that the MCAD should
rejectPlaintiff’'s posttermination retaliation allegations because Plaintiff did not raise them
previously. Doc. 15-14 at 13. In his reply to the opposition, Plaintiff did not dispute that he
raised the allegations for the first time on app&sdeDoc. 15-15. On April 16, 201%he
MCAD affirmed its LOPC finding. Doc. 15-16 at 2.

Plaintiff argues that his February 25, 2015, submissidhe MCAD administratively
exhausted the instant retaliation claim. Doc. 23 &akltis argument iginavailing. The
MCAD'’s appeals process permits a complainant to explain “why the Lack of Probalde Caus
determination is in error,” but does not “permit[] the introduction of new allegatices lzan
new facts not encompassed in the already completed administrative investigatig
appealed.”_Everetd53 Mass. at 60@itation and internal quotation marks omitteg)4
(footnoteomitted). In his February 2015 submission, Plaingitknowledgedhat the MCAD
had not “investigat[ed] [Defendant’s] pastmination actions against hirbéfore issuing the
LOPC determinationDoc. 15-12 at 34. Thus, his allegations of gestination retaliatory acts

in that submission constituted an impermissible “introduction of new allegations basesd on ne

6 An investigation is “completed” once an “LOPC determination [is] isSuéderett 453 Mass. at 603.
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facts not encompassed in theeady completed administrative investigation being appealed,”
and, as a result, did not serve to administratively exhaust the irstretion claim.Everett

453 Mass. at 604.

C. Whetherthe InstanClaim Is Administratively Exhausted Becaus&as Within
the Scope of the MCAD'’s Investigation

Plaintiff suggests that his instant retaliation claim was within the scope of the MCAD’
investigation and is therefore exhauste8eeDoc. 23 at 6. The Court finds otherwise.

“Under what is often termed the scope of the investigation rule, a claim that is no
explicitly stated in the administrative complaint may be asserted in the subsegiBradtion
so long as it is based on the acts of discrimination that the MCAD investigation caddably
be expected to uncoverEverett 453 Mass. at 603 (citations and internal quotation marks
omitted). “Retaliation claims typically fall within the scope of investigation ruld.’{(citations
omitted). The instant retaliationlaim, however, does not. Plaintiff's November 2011 MCAD
complaint did not allege anypttermination retaliatory acterany facts that would cafor the
MCAD to investigate whether such aciscurred SeeDoc. 15-2. Ay actssupporting the
instantretaliation claim occurred on or after December 10, 2013, more than two years after
Plaintiff filed theNovember 201 MCAD complaint. Plaintiffdoes not allege, much less show,
he told the MCAD abouwny posttermination retaliatory acts untiebruary 252015, wherhe
was no longer permitted to allege new fa@gesupraSection IlI.B. Thus, the MCAD'’s
investigation could not reasonaltigivebeen expected to uncover the alleged acts that support

the instant retaliation claim, and the clainurexhaustedSeeEverett 453 Mass. at 603.



D. Whetherthe InstanClaim May Be Bootstrappetb Plaintiff's Discrimination
Claims

Even if hisinstant 151B retaliation clains unexhaustedPlaintiff argues thahe Court
should permit him to “bootstrap” it “to his underlying discrimination claims, regasdbf
whether those claims are asserted under state or federalDeg.”23at 7. The Court rejects
this argument.

“A claim of retaliation for filing an administrative charge may adinarily be
bootstrapped onto [anoth&1B] claim or claims arising out of the administrative chaumyg

considered by the district court, evéinthe retaliation claimhas not been put through the

administrative process.” Franceschi v. United States Dep’t of VeteranssAid F.3d 81, 86
(1st Cir. 2008)citation omitted)’ However, if no other 151B claim is “properly before the
court,” then there is no claim “to whichrjunexhaustedietaliation claim may be bootstrapped.”
Id. at 87 Thus, inFranceschithe First Circuit affirmed the dismissal of various Title VIl claims
because they were unexhausteén explained that the plaintiffimexhaustedetaliation claim
— which “ordinarily” may have been “bootstrapped” — was also subject tosdiahibecause the
“claims to whicHit] relate[d]ha[d] beenrightly dismissed Id. at 8687.

Here, here is no exhausted 151B discrimination claim “properly before the court,” i.e.,
being “onsidered by the . . . codrtld. at 8687. Thatclaimis untimely and “ha[s] been rightly
dismissed.”ld. at 87. Thusthere is no claim to whicRlaintiff's unexhausted 151italiation

claim“may be bootstrapped.ld. As a resultthatclaim must bedismissedas well Id.

" Franceschis a Title VII case, not a Chapter 151B case. However, the Supreme JudictabiOdassachusetts
(SJC) “often look[s] to” federal antiscrimination law when interpreting Chapter 151B, unthegsasebefore it
concerns a 151B provision that differsrh federal law.Bain v. City of Sprindfield424 Mass. 758, 765 n.4 (1997).
The elements of a retaliation claim under Title VIl and 151B are the same, gtitefrparty has identified
meaningful distinctions between [the statutes] that would affeduttmme here.”Xiaoyan Tang v. Citizens Bank,
N.A., 821 F.3d 206, 215 n.9, 24® (1st Cir. 2016). Thus, the Court looks to Title VII cases to help resddve th
case.
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Kern points out thaErarceschiconsidered a case in which the plaintiff advanced a timely
but unexhausted discrimination claimhile here Kern has advanced an untimely exhausted
discrimination claim. Kerargueghat his 151B retaliation claim should survivecause
Franceschmerelyprohibits bootstrapping to an unexhausdestrimination claimbut not to an
untimely discrimination claimDoc. 23 at 5-6. The Court @digreesThe Circuit’'s language
describedh rule requiring a live discrimination claim in order to support the bootstrapping
exception to the exhaustion requirement. The Qeyettedthe plaintiffs retaliation claim
precisely because there was “nothing properly before the court to whickt#hation daim may
be bootstrapped.” 514 F.3d at 87. The Calstexplained that its holding iIBranceschwas in

“accord[] with” Barrow v. New Orlea®1 S.S. Ass’n932 F.2d 473 (5th Cir. 1991), which held

that “where ADEA agaliscrimination claims had been dismisssdintimely and therefore were
not properly before the district coufthe] bootstrapped retaliation claim likewise had to be
dismissed, as it had no charge on which to attach itseihhceschi514 F.3d at 87 (citing 932
F.2d at 479) (emphasis added; internal quotation marks omitted). Thus, the Court rejects
Plaintiff' s argunent

Plaintiff arguesin the alternativethat his Chapter 151B claim may bootstrapped to his
ADEA discrimination claim. Doc. 23 atb. However, he cites no authority, and the Court
cannot find any, thallows an unexhausted51B retaliation clan to be bootstrapped to a

federaldiscrimination claim.
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V. CONCLUSION

For the foregoing reasons, Defendant’s Motion to Dismiss counts three and fo@ir of t
FAC (Doc. 14) is ALLOWED.
SO ORDERED.
/sl Leo T. Sorokin

Leo T. Sorokin
United States District Judge
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