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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

Raoul Marradi
Plaintiff,
V. Civil Action No. 16-1003&-TS

K&W Realty Investment LLC

A A SR gl S N

Defendant.

ORDERON MOTION TO DISMISS (DOC. 7)

September 15, 2016
SOROKIN, J.
For the reasons that follow, Defend&&W Realty Investment LLC’s Motion to

Dismiss Plaintiff Raoul Marradi’s Complaiig DENIED.

BACKGROUND

On January 11, 2016, Plaintiff filed a Complaint against Defendant. Dd&dalhtiff,
who is disablednd refers to himself as a “testetlaimsthat Defendanhasdiscriminated
against him by owning propertigatis inaccessible thim, in violation ofTitle 11l of the
Americans with Disabilities Adf‘ADA”), 42 U.S.C. § 12186ét seq.! Doc. 1. Plaintiff seeks

injunctive relief. Id. at 1. Defendant’s property is located at 684 Washington Stthet (*

1 Title 11l “authorizes the award of injunctive relief to any person vehbding subjected to discrimination on the
basis of dsability.” Steir v. Girl Scouts of the USA883 F.3d 7, 11 n.1 (1st Cir. 2004) (citation and internal
guotation marks omitted).
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Premises”)and presently houses a business called My ThairV€g#é/Bubble Tea BistidMy
Thai Café”) Id. at 2-3.

On March 22, 2016, Defendant filed a Motion to Dismiss. Dod&endant argues the
Complaint should be dismissed for three reasons: (1) Plaintiff lacks standueg {@)sthe
Complaint fails to state a claim; and (3) Plaintiff has failedaime My Thai Café, an
“indispensable partyas a defendantDoc. 8.

On March 30, 2016, Plaintiff filed a Respornieeghe Motion to DismissDoc. 9. On July
27, 2016, Plaintiff also filed a Notice of Supplental Authorities, alerting th€ourt that another
Judge in this Districhad recently denieDefendant’s motion to dismissdifferent case of
Plaintiff's, alleging ADA violations a682Washington StreetDoc. 10 (discussing Marradi v.

K&W Realty Inv. LLC,  F.3d __, 2016 WL 3976580 (D. Mass. July 22, 2016) (Gorton, J.)).

Il. DISCUSSION

A. Motion to Dismiss for Lack of Standing

Defendant argues that Plaintiff lacks standing to sue. Doc. 8Tai khvoke federal
jurisdiction, aplaintiff bears the “burden of establishing standing,” by showing “(1) an imury-
fact; (2) causation; and (3) redressabilitssteir, 383 F.3cat 15 (citatiors omitted) Recently,
the Fist Circuit held that theame pleading standandcessaryo state a claim to relief

following the Supreme Court’s ruling ishcroft v. Igbal 556 U.S. 662 (2009is alsorequired

to establish standing. Hochendoner v. Genzyme Corp., 823 F.3d 724, 731 (1st Cir. 2016).

Consequentlyjust as aomplaint mustafterigbal, contain“sufficient factual matter, accepted
as true, testate a claim to relief that is plausible on its face,” 556 U.S. at 678, itconistin

“sufficient factual matter to plausibly demonstrate standing to bring the action.”



Hochendoner, 823 F.3at 731. “Neither conclusory assertions nor unfounded speculzdion
supply the necessary heftld. (citations omitted).

More specifically, ¢ establish standing in a Title Bhse, a plaintiff generally must
show a real and immediate threat that di@alar (illegal) barrier will cause future harm.”

Disabled Americans for Equal Access, Inc. v. Ferries del Caribe, Inc., 405 F.3d &6t 64r.(

2005) (citation and internal quotation marks omitted). A “disabled individual who is cyrrentl
deterred fom patronizing a public accommodation due to a defendant’s failure to comply with
the ADA and who is threatened with harm in the future because of existing or imginent
threatened noncompliance with the ADA suffers actual or imminent harm suifficieonfer
standing.” Id. (citation and internal quotation marks omitted) person with a disability need
not “engage in a futile gaste if such person has actual notice that [an entity] eoN®myr [Title
[1l] does not intend to comply with its provisionsld. at 65 n.7 (citation and internal quotation
marks omitted).

According to the Complaint, Plaintiff visited the Premises “for persomaalbres|[] and
also as a ‘tester,” and encountered “illegal barriers to access[ing]” the Bsenidsc. 1 at.2
Plaintiff states he “intends to visit the [Premises] again in the near futurdanto utilize all of
the goods” and services offered there, but that he “will be unable to do so” due to the.barrier
Id. at 45. Defendant argues thttese pleadings are insufficient, dlaintiff has not
“demonstrate[d] a real intent to return” to the Premid@sc. 8 at 8.More specifically,
Defendant argueasat Plaintiff's allegationsf intent to returrare “generalized and formulaic,”
and araundermined by Plaintiff statusas a “tester” as well dsy the fact that “Plaintiff has

filed eighteen (18) substantially identical ADA Complaints in the past ye#t."at 6, 8. 1

2 Per Defendant’s request, the Court takes judicial notice that Plamgifiled multiple other ADA cases, as that
fact is not disputed by Plaintiff and is “capable of accurate and ready dedtioniby resort to sources whose
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Defendants correct that Plaintiff has ndemonstrated an actuateémt to return to the Premises,
then Plaintiff has not showta real and immediate thretitat” Defendant’sion-compliance with
the ADA “will cause future harmto him, and thus has not shown standing touswker Title IIL

Disabled Americans405 F.3d at 64.

The Courtfinds Plaintiff has sufficientlypleaded thale intends to return to the Premises
and thus, that he has standing. In deciding the instant MotierCburt must accept the
Complaint’s “factual allegations as true and draw all reasonable inferencethfyse facts in

favor of” Plaintiff. Saldivar v. Racine, 818 F.3d 14, 16 (1st Cir. 2016) (citation omitbed).

Disabled Americanghe First Circuit foun@llegatiors by an ADA plaintiff that were nearly
identicalto theallegations in this cassufficient to show an intent to return to the defendant’s
place of businessCompare405 F.3d at 645 (finding sufficient plaintiff's statement that he
“intends to return to thgeruise companypPefendant’s place of public accommodation and
cruise vessel to avail himself of the goods and services offered thewgim'poc. 1 at 4-5
(statingthatPlaintiff “intends to visit the [Premises] again in the near future in order to wilize
of the goods” and services offered there, but that he “will be unable to do so” due to access

barriers) Thus, undebisabled Americanghe pleadings in thiastant Complainare sufficient

to confer standing.

”m

accuracy cannot reasonably be questioned,” in this instance the CourtEQ@Rveystem.nvest Almaz v. Temple
Inland Forest Products Corp., 243 F.3d 57, 69 (1st Cir. 2001) (quoting Fed. R. Evix}).201(

3 The Courtotes thaDisabled Americansras decided in 2005, before the Supreme Couttjhal, heightened the
pleading standard to state a claim to relief, and before the First Cirddachendonerheld thatigbal's heightened
pleading standard applies to claims of standing. It is possible thatipolséndonerthe First Circuit would

requre more details than it requiredisabled Americant establish a plaintiff's intent to return to a defendant’s
public accommodation. However, at least in this instance, the Court ddesdredditional details are necessary to
find it plausible that Plaintiff intends to visit Defendant’s property aggiign Plaintiff's status as a “tester” and his
professed desire, which the Court must accept as true, to return tcitheskiat Defendant’s property to avail
himself of its goods and services. ®d at 25; see alsdanfra (addressing Defendant’s counterarguments)
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Defendant suggests that Plaintiff should have taigperhen in the “near future” he
intends to visit the Premises agaidoc. 8 at 6. Defendant notes, accordintheoSupreme
Court, aplaintiff's mereprofession of an intent to retutsome day” to a placthat will
allegedly be damagedithout “any gecification ofwhen the some day will be,” does not
“support a finding of the ‘actual or imminent’ injury” necessary to conferdstg under the

Constitution 1d. (quoting_Lujan v. Defenders of Wildlife, 504 U.S. 555, 565 (19B8®¢&i(nal

guotation markemitted). However,the Supreme Couhtasdistinguishedhat statement in
Lujan, findingthat a “conditional statement[thata plaintiff “would visit a place but for
ongoing violations . . . cannot be equated with the speculative ‘'some day’ intentions that were

insufficient” to show standing ibujan. Scherr v. Marriott Intern., Inc., 703 F.3d 1069, 1074

(7th Cir. 2013) (quoting Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., Inc., 528 U.S. 167,

184 (2000) (emphases addeufternal quotation marks omittedHere, Plaintiff effectively

offers such a conditional statemete would visitthe Premisebut for ongoing ADA violations
that bar him from access hus, Plaintiff's failure to specify the date he intends to return to the
Premses is not fatal to standindndeed specifying thedate wouldconstitute &futile gesture”
which Plaintiffneed not €ngage irf, if Plaintiff has no reason to think that the allegedly illegal

barriers to access will be removed by th&isabledAmericans 405 F.3d at 65 n.7.

The Court also rejects Defendant’s arguntbat Plaintiff's status as a tester and his
otherrecentADA lawsuits militate against a finding that he intends to return to the Premises.
Judge Gortomecently stated|[a] plaintiff's self-identified status as a ‘tester’ may even make
him more likely to return to a place of public accommodation, if only to ensure eooghwith

the ADA.” Marradi 2016 WL 3976580, at *f&iting Norkunas v. HPT Cambridge, LLC, 969 F.

Supp. 2d 184, 193 (D. Mass. 2013) (Young, J.)). In addition, Plaintiff has recently filed about 18



ADA complaints, which is not “such an unreasonably large number of lawsuits that it is
implausible that he intends in the future to return to the establishmsstiatin this case.ld.

In the alternativeeven assuming Plaintiff's status as a “tester” undermines the allegatioe that h
intends to returmo the Premises, Plaintiff asserts that he viditedPremises “for personal
reasons” as well, and that hm#ands to visit again. Doc. 1 at 2. Thassertios, which the

Court must accept as trusesufficient to show Plaintiff intends to return to the Preméses

thus, has standing to sue

B. Motion to Dismiss for Failure to State a Claim

Defendant argues that Plaintiff Haded to state a claim to relief under Title IlI of the
ADA. Doc. 8 at 8. To survive a motion to dismesgomplaintmust provide fair notice to the
defendants” andcontain sufficient factual matter, accepted as,tto state a claim to relief that

is plausible on its face.” Bruns v. Mayhew, 750 F.3d 61, 71 (1st Cir. 2014) (citation and internal

guotation marks omitted); Igbal, 556 U.S. at 678 (citation and internal quotation marksipmitte
“The plausibility stadard is not akin to a ‘probability requirement,” but it asks for more than a
sheer possibility that a defendant has acted unlawfulgbal, 556 U.S. at 67&:itation
omitted);see alsad. at 679 (noting that a complaint must “permit the court to infere than

the mere possibility of misconduct”) (citation omitted)] hreadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do not sutficat.'678(citation
omitted). “Although for purposes of a motiondismiss [a court] must take all of the factual
allegations as true, [it is] not bound to accept as true a legal conclusion coucladtasl a
allegation.” Id. (citation and internal quotation marks omitted) plaintiff “armed with nothing

more than conclusions” may “not unlock the doors of discoved.at 67879. “Determining



whether a complaint states a plausible claim for relief will . . . be a cespektfic task that
requires the reviewing court to draw on its judicial experience and corsense.”ld. at 679
(citation omitted).

The elements of a claim under Title Ill are: (1) the plaintiff is disabled witlein th
meaning of the ADA,; (2) the defendant owns, leases, or operates a place of public
accommodation; and (3) the defendant dimmsgrated against the plaintiff within the meaning of

the ADA. Marradi 2016 WL 3976580, at *4-5. The third element requires showing that the

removal of any allegedly illegal barriers on Defendant’s propertsesdily achievable,” i.e., is
“easily accomfpishable and able to be carried out without much difficulty or experigedt *5
(citations and internal quotation marks omitted).

The Complaint alleges that there are at least 16 illegal barriers to access orabtfend
property and states, withoaihy supporting factual allegations, that their removal is “readily
achievable and can be accomplished and carried out without much difficulty or expBosel
at 56. Defendant argues that Plaintiff hasufficiently alleged that the removal lo&rriers on
Defendant’s property is readily achievablee., is easily accomplishable and able to be carried
out without much difficulty or expenseand thus,that Defendant has discriminated against
Plaintiff. Doc. 8 at 1Qt1.

Courts have disagreed about the amount of detail that should be required in an ADA
complaint with respect to whether the removal of allegedly illegal baoreasdefendant’s

propertyis readily achievableCompareHoewischer v. Park Shopping, Ltd., 2011 WL 4837259,

at *4 (M.D. Fla. 2011) (holding that, under Igbdiniere recitation of the statutory definition of
‘readily achievable’ is not sufficient to plead that the removal of the chaliebgrriers is, in

fact, ‘readily achievable™)with Lugo v. 141 NW 20th Street tbngs, LLC 878 F. Supp. 2d




1291, 1294-95 & n.4 (S.D. Fla. 2012) (“choos[ing] not to folldaewischef’ because

plaintiff “could not have pre-suit data of the cost of renovating” property or of “Defendant’s
financial means to renovate” ) his Court haheld sufficientcomplaintswhich claim without
supporting factual allegationthat removabf an allegedly illegabarrier is “readily achievable,”
so long asthatclaim “is at leasplausible”given “the nature dftheallegedbarrier. Marradi

2016 WL 3976580, at *5; Melo v. S. Broadway Law Realty Trust, 2016 WL 393258 (&t *2

Mass. 2016) (Saylor, J.). Thus,Marradi Judge Gorton found claimof ready achievability

was plausible, even without supporting factual allegations, “[g]iven theenattine alleged
ADA violations, which range from an inaccessibly steep ramp to improper sijri2@Es WL
3976580, at *5.Similarly, in Melo, Judge Saylor found bareclaim of ready achievability was
plausible “[g]iven the nature of the violations alleged,” which includeH of signage for and
“faded paint demarcatingaccessible parking spaces. 2016 WL 393258, at *2 & n.1.

In this case, unlike iMarradiandMelo, the Court is not able to conclydeithout

suppoting factual allegations, that it fat leastplausible”’that removal ofll 16 alleged barriers
on Defendant’s property is readily achievable, i.e., is easily accompksiwahout much
difficulty or expense. For one thinggrtain violations Plaintiff allegesrefar largerthanthe

violations discussed iMarradiandMelo. For example, Plaintiff alleges Defendant’s property

violates the ADA becausamong other thingshere “is no elevatorandthe “restrooms lack
accessible clear floor space, maneuvering clearamgéurning sace.” Doc. 1 at 5 The Court,
“draw[ing] on its . . . common sense,” Igbal, 556 U.S. at 679, findsrtk&iling an elevataand
renovating @athroonto create more space seem far less readily achietrerl@emedying

insufficient signage, faded paint, or an overly steep raripe Court requires more than the

4The Courtpresumeshe lack of accessible space in the bathroom is because the bathroom is too Isetallise
fixtures are in the waynot because a poorly placed trashcan oresotier easily fixable problem
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Complaint’s threadbare recital of the definition of ready achievabiditgre it can conclude that
it is actuallyplausible thasuch an installation or renovation is readily achievable.

In addition certain violations that Plaintiff allegase so vague that the Coddes not
know what the remedy might be, and thus cannot evaluate, without some supporting factual
allegations, whether it is plaible that the remedies are readily achievablee violations

discussed iMarradiand_Melowere easy to understangaint was faded, @mp was too steep,

signage was either wrong or neristent— such that the defendants had fair notice of what the
violations were and the Court was able to dewitlether it was plausible that remedying the
violations was readilachievable. Here, by contraBlaintiff vaguely alleges thatthere “is not
an accessible route throughout the site and facility”; et 5% of the tablgglining/work
surfaces) are not complianthere “are not accessible stairs”; there “are doors that are
inaccessible”; the “front counter is inaccessiblidthe “water closets are inaccessible.” Doc.
1 at 56. Plaintiff neglectdo statehow these aspects of the restaurant are noncompliant or
inaccessible Without at least some explanatiohetCourt is “not bound to accept as true” such
“legal conclusion[s] couched as . . . factual allegatioh[g}bal, 556 U.S. at 678.

Nevertheless, the Complaint does allegee specificADA violationswhose remedy is
plausiblyreadily achievableThese violations includethe steps “do not have accessible
handrails”; the restroom doors have insufficient “maneuvering clearancesiy#ter closets are
not located at the appropriate height”; there “are no grab bars at the water theseti's a
“cabinet beneath the lavatory blocking the knee clearanast] the “dispensers in the restroom
are [out] of reach.”Doc. 1 at 56. Thus, on the basis of these violations alone, Plaintiff has

stated a claim to relief under Title IlI.

5The Court assumes, but is not certain, that Plaintiff is referring tbimetan, not beneath, the lavatory.
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C. Motion to Dismiss for Failure to Join an Indispensable Party

Defendant argues thttis action must be dismissbdcausélaintiff has not namelfly
Thai Café, the current tenant of the Premiasss defendant. Doc. 8 at 11. Defendant states that
Plaintiff demands modifications “tienantpropertyout of control of the landlord K&W,” thus
requiring Plaintiff to name My Tha&afé Id. at 12.

Defendant is effectively arguing thidis not liable under the ADA becauséds leased
and does not presently opertite PremisesHowever under theplain text of Title Il|,
Defendant is liable for any ADA violations on the Premises because it “ownss deds[ing]”
them. 42 U.S.C. § 12182(a). The Ninth Circuit, which is the only federal court of appeals to
discuss this issui@ depth, has noted that the legislative history behind section 12182(a)
“confirms that a landlord has an independent obligation to comply with the ADA thatohag

eliminated by contractivith a tenant.Botosan v. Paul McNally Realt16 F.3d 827, 833 (9th

Cir. 2000) (citations omitted). Indeaggulations promulgated by the Department of Justice
state thatlthough a landl@ may allocate to a tenant the responsibility to comply with the ADA,
such allocation “is effectivenly ‘[ a]s between the parti€ésand has “no effect on the rights of
third parties,” such as Plaintifid. (quoting 28 C.F.R. 8§ 36.201(b)Accordingly, Plaintiff is

entitled to sue Defendant under Title 1ll and need not name My Thai Café andatdfas well
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[I. CONCLUSION

For the foregoing reasons, Defendant’s Motion to Dismiss (Doc. 7) is DENIEB.

Clerk shall schedule a Rule 16 Conference with the parties.

SO ORDERED.

/s/ Leo T. Sorokin
Leo T. Sorokin
United States District Judge
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