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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JEFFREY P.HOLMES,
Plaintiff,
V. Civil Action No. 16-10139-DJC

CAROLYN W. COLVIN,

Acting Commissioner,

Social Security Administration

Defendant.
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)

MEMORANDUM AND ORDER

CASPER, J. December 22, 2016
l. Introduction

Plaintiff Jeffrey P. Holmes (“Holmes”) bringhis action pursuant to the Social Security
Act, 42 U.S.C. § 405(g), seeking judicial revieWthe final decision of Carolyn Colvin, Acting
Commissioner of the Social Security Adnstration (“the Comnssioner”), issued by
Administrative Law Judge (“ALJ”) Sean Tesmihon August 24, 2014 denying his claim for Social
Security disability insurance benefits (“SSDI")tiwthe Social Security Administration (“SSA”).
D. 1; D. 13; R. 11, 37, 428.Holmes filed a motion to reverse the ALJ’s decision, D. 13, and the

Commissioner filed a cross motion to affirm the ALJ's decision, D. 21. For the reasons stated

1“R” refers to citations tthe administrative record, D. 10.
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below, the Court DENIES Holmes’s motionreverse and ALLOWS the Commissioner’s motion
to affirm.
Il. Factual Background

Holmes was 57 years old when he first applied for disability benefits in 2010. R. 423. He
completed high school in 1970 and underwent tngiror refrigerator repair. R. 96-97, 513.

Previously, Holmes worked as a receptigroffice support worker and mail clerk. R. 103,
178. His duties entailed reception work, answering the phone, servicing the copy machines and
distributing mail. R. 103. Tédcopy machine and mail duties/olved climbing stairs, kneeling,
walking up a steep hill and standion a concrete floor, all of wiicaused him severe pain._ Id.

On January 15, 2010, Holmes filed an applaratior SSDI benefits, claiming that, as of
March 15, 2009, he was unable to work due to &halt. R. 11, 271. Holmdater clarified the
reasons for his inability to work to include lom@gack pain, poor vision, foot deformities and club
feet. D. 13; D. 22; R. 252-60, 274-75. Holmes taerended his disability onset date to January
1, 2011. R. 11, 326.

II. Procedural History

After initial review of Holmes’s SSDI application, ¢hSSA denied his claim on May 12,
2010. R. 11, 271-73. Holmes requested recenaimbn of his claim on May 25, 2010, R. 274,
and on November 29, 2010, the SSAaiagound Holmes to be ineligdfor benefits, R. 275. On
January 13, 2011, Holmes requestdtkaring before an ALJ, R. 278, which was held on June 21,
2012, R. 11, 252. In a decision dated June 29, 2082ALJ determined that Holmes was not
disabled within the definition of the Social SetyAct and denied his claim. R. 11, 260. Holmes
appealed the ALJ’'s decision. D. 1. On October 11, 2013, the Appeals Council vacated and

remanded the case to the ALJ because of neveres@regarding Holmes’s insurance status and
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because the ALJ had assigned great weight éoctimsultative examiner’'s and state agency’s
opinions that had been obtained prior to Holsiasended onset date. R. 266-69. The Appeals
Council determined that these sources were nottalalensider pertinemvidence for the relevant

period when rendering their opinions. Z7-69. On July 10, 2014,dlsame ALJ conducted a
second hearing, R. 11-37, 268, and issued a written decision on August 25, 2014 that Holmes was
not disabled, D. 1; R. 1-4, 11-37mhe Appeals Council denied Hoes’s second request for review

on December 18, 2015. D. 1; R. 1-4. Holmes thled & timely suit in thi<Court. D. 1; D. 13;

D. 22.

V. Legal Standard

A. Entitlement to Disability Benefits and Social Security Income

To obtain SSDI benefits, a claimamust prove that he has‘disability,” defined by the
Social Security Act as an “inability to engageany substantial gainful activity by reason of any
medically determinable physical or mental impaint&hich can be expected to result in death or
which has lasted or can be expectedast for a continuous period nbt less than 12 months.”
42 U.S.C. 88416(i)(1), 423(d)(1)(A); see 20F®R. § 404.1505. The impairment must be
sufficiently severe, preventing the claimant framgaging in any of his préwus work or any other
gainful activity that existsin the national economy. _ &e42 U.S.C. 8§ 423(d)(2)(A);
20 C.F.R. § 404.1505.

The SSA follows a five-step sequential anesyt® determine whether an individual is
disabled and thus whether the apploati for benefits should be approved.

20 C.F.R. 8 404.1520(a); see Seavey v. Barnhart, 276lF33¢Lst Cir. 2001). First, the claimant

cannot be engaged in substantial gainful wadtivity or the application will be denied.

20 C.F.R. §404.1520(a). Second, without a seveedically determinable impairment or
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combination of impairments, within the relevaime period, the claimant cannot be disabled and
the application is denied. Id. Third, if the impaént meets or equals the conditions of one of the
“listed” enumerated impairments in the Sociat@#y regulations, the almant is disabled and

the application is approved. léourth, where the impairment doeot meet theanditions of one

of the listed impairments the SSA determines then@nt’s residual functional capacity (“RFC”).

Id. If the claimant’s RFC allows him to still perform his past relevant work he is not disabled and
the application is deniedld. Fifth, if the chimant, given his calculatl RFC, education, work
experience and age, is unableltoany other work within the natial economy he disabled and

the application is approved. Id.

B. Standard of Review

This Court may enter “a judgment affirmingodifying, or reversig the decision of the
Commissioner of Social Secwrtwith or without remanding the cause for a rehearing.”
42 U.S.C. 8 405(g). Judicial review is limited, however, “ttedaining whether the ALJ used

the proper legal standards dondnd facts upon the propguantum of evidence.” Ward v. Comm’r

of Soc. Sec., 211 F.3d 652, 655 (1st Cir. 2000)enEBwvhere the record “arguably could justify a
different conclusion,” the Court must accept them@ussioner’s findings of fact if they are

“supported by substantial evidence.” See Wiliite. Astrue, 792 F. Supp. 2d 143, 148 (D. Mass.

2011) (quoting Rodriguez Pagan v. Sec’y of He& Human Servs., 819 F.2d 1, 3 (1st Cir. 1987))

(internal quotation marks omitted); see also 42 ©.8§.405(g). Substantial evidence exists “if a
reasonable mind, reviewing the evidence in the reaerd whole, could accept it as adequate to

support [the Commissioner’s] conslon.” Irlanda Ortiz v. Sec’y dfiealth & Human Servs., 955

F.2d 765, 769 (1st Cir. 1991) (quoting Rodrigwe&ec’y of Health & Human Servs., 647 F.2d

218, 222 (1st Cir. 1981)) (internal quotation mark omitted).
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The Commissioner’'s factual findings, however, “are not conclusive when derived by
ignoring evidence, misapplying the law, or juty matters entrusted texperts.” _Nguyen V.
Chater, 172 F.3d 31, 35 (1st Cir. 199€jations omitted). Thus, if éhclaimant demonstrates that

the ALJ made a legal or factual error, Manspalfio v. Sec'y of Health & Human Servs., 76 F.3d

15, 16 (1st Cir. 1996), “the court maeverse or remand such degoisito consider new, material

evidence or to apply the coatdegal standard,” Martinezdpez v. Colvin, 54 F. Supp. 3d 122,

129 (D. Mass. 2014) (citation and intergalotation mark omitted); see 423JC. § 405(Q).
V. Discussion

A. Before the ALJ

1. Medical History

The ALJ considered extensive evidence rém@ Holmes’s medical history, including
treatment records, assessments and diagransedestimony from Holmes and his physician
regarding his foot deformities and back pain. R. 11-37, 639-872.

a. Foot Deformities

Holmes was born with club feet requiring htmwear corrective casts from birth until
approximately age four. R. 1839. Despite never receiving castige surgery, Holmes did not
see a podiatrist until 2011, dte age of 58. R. 18, 689-90. fihg his initial January 12, 2011
visit with the podiatrist, Dr. Heffernan, Holmesngplained of painful collapsed flat feet that
caused discomfort especiallyitivany significant standing or Wang activities. R. 18, 689-90.
Holmes had been wearing mid-risather walking shoes or boatsd had found some mild benefit
with wearing cushioned, over-theunter arch supports, but he haat used any custom orthotic

devices or bracing as adwdt. R. 18, 689.



At that first visit, Dr. Heffernan observed Holmestsalking and saw no significant
“antalgic gait” but noted “signifiant collapse of the medial latgdinal arches.” R. 18-19, 689-

90. Dr. Heffernan also observed, among other thithgs Holmes had extremely tight gastroc and
soleus muscles with ankle joint dorsiflexion limited to only two to three degrees with the knees
extended. R. 19, 689. He further observed lidhgiebtalar joint range of motion._Id.

Based upon his examination and observatioinblolmes, Dr. Heffernan recommended
higher quality over-the-counter odtfic devices, custom ortlio devices and more supportive
ankle-foot orthotics (“AFOs”) irplace of the cushioned footwear Ieh@s had been using. Id. Dr.
Heffernan discussed surgical intention and the benefits performing daily sttic stretching for
tight muscles and ordered x-rays. Id.

Holmes returned for a second visit to. Bteffernan on February 22, 2011 after having
purchased over-the-counter orthotic deviceslR699. Dr. Heffernan deemed these insufficient
to counter the significant foot collapse. Id.. Bieffernan again advised Holmes of the need for
more supportive AFOs and offered to determin¢hdy were covered by his insurance plan.

R. 19-20, 699.

At Holmes'’s visit on March 16, 2011, Dr. Heffernan noted that Holmes had been fitted for
AFO braces, but insurance issues had prevented Holmes from getting them at that time.
R. 20, 703. The doctor recommended temporary New Balance orthotics until Holmes could get
the AFO devices. Id.

On May 6, 2011, Kent VanHeukelom, a certifiedhoptist indicated tt he had fitted
Holmes with bilateral custom molded ankle fboaces which should prevent his deformity from
worsening if worn every day whemalking or standing. R. 20, 684At his next visit with Dr.

Heffernan on May 17, 2011, Holmes reported that he found the AFO braces uncomfortable and
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ill-fitting. R. 20, 706-07. Dr. Heffernan observedIres walk with a slight antalgic gait when
wearing the AFO braces. Id. Dr. Heffernan adviB®Imes to seek a modification of the braces
from the manufacturer._Id. A May 23, 2011 followdefier by Dr. Heffernan stated that Holmes
had significant collapse of both feet in starase with all weight-bearing/walking activities
making it impossible to perform work activiti@svolving standing, walkig or lifting without
pain. R. 20, 677. The letter fbdr stated that Holmes’s use ajpropriate footwear, orthotic
devices and custom AFOs oveetpast four months had noopided significant improvement in
weight bearing discomfort/paimd left Holmes with a disabilityasting longer than one year
without the ability to begainfully employed._lId.

Holmes returned with properly fitted orthotic devices for his next visit to Dr. Heffernan on
June 15, 2011. R. 20, 710. At a visit on July 27, 2011, Holmes reported that, while wearing his
orthotic brace devices @regular basis, he had no signifitproblems and experienced less pain
but still had some difficulty with increasingshstamina for walking. R. 20, 713. Dr. Heffernan
also treated callus formation along the bottom sileloimes’s great toes by shaving the pinch
calluses smooth. Id.

During a visit on October 3, 2011, Holmes reported that he had recently developed pain at
the left arch area from whehe had attempted a brief walkithout the AFO braces.
R. 21, 716. Dr. Heffernan observed that Holmabsad&slight slow gait” with the AFO braces and
advised Holmes to wear themtlv supportive shoes for all weight-bearing activities. Id. Dr.
Heffernan made a similar observation and recommendation at a subsequent visit on December 1,
2011. R. 21, 7109.

At the April 4, 2012 visit, Dr. Heffernan obsed that Holmes had no significant distress

with walking. R. 23, 806-07. Dr. Heffernan furtheoted that Holmes continued to walk with a
7



rather slow gait with use of the customized AF@speriencing mild paiwith deep palpitation
over the medial arch areas ovee hosterior tibial tendons at timavicular tuberosity insertion
sites. Id. Holmes’s muscle tightness and ankleiftiax®n remained the same as prior visits. Id.
Dr. Heffernan wrote that some mild wear and &athe distal sole of Holmes’s shoes indicated
that the AFOs were likely helping Holmes to ntain a more proper positn of the feet during
weight bearing and gait. Id.

On May 24, 2012, Holmes told Dr. Heffernan thaty attempts at laf weight bearing
without the AFO braces caused more severe path an inability to walk. R. 23, 808. Dr.
Heffernan observed that Holmes had a very slotwgéh the use of the AFOs as well as all the
previously identified with the sae level of severity. Id.

On August 8, 2012, Holmes complained ofnpaith ambulation with any extensive
walking without the AFO braces and an inabilityttalk any long distance comfortably, even with
the braces. R. 24, 810. Dr. Heffermaoted that Holmes did not present with any acute distress,
but walked with a slow gait. Id. On February 13, 2013, Holmes’s symptoms remained the same
except that Dr. Heffernan notéldat Holmes was “generally da quite well with ambulation.”

R. 24, 811.

On October 31, 2013, Holmes complained ofseming problems regarding endurance and
his ability to walk, stating that he could barehalk two blocks without having to stop and sit
down. R. 25, 813. Holmes described significant tightness, cramping angepastions in his
calf muscle areas during and after walking activities. Id. Dr. Heffernan noted that Holmes seemed
to have more significant painastding in bare feet in relaxed [to@n and also hd more antalgic
pain walking with the AFO braces in the hallwag. Further x-rays were taken to evaluate any

increased degenerative changes compardétuk prior x-rays from 2011. Id.
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On December 2, 2013, Holmes complained of@asing difficulty in his ability to walk
and having no endurance with walking or standingvities. R. 25, 815. Holmes continued to
describe significant tightness in the calf masareas at both legs with cramping and pain
sensations during and after walgiactivities. _Id. Dr. Heffernan noted that Holmes was in no
acute distress, but did have noticeable significaimt \wéh weight bearing in a relaxed stance and
while walking even when wearing the cust#k®O devices. _Id. Dr. Heffernan compared
Holmes’s recent October 31, 2013 x-rays with x-rimgen January 2011 which revealed slightly
increased joint space narrowinglag right first metatarsophalang@aht with increased sclerosis
at the base of the proximal phalanx of the rigleagitoe, significant metatarsus adductus at the
right foot with lowering of the calcaneal inclination and significant pea planus deformities
bilaterally. R. 25-26, 815. Dr. Heffgan noted that the-pays of the left footevealed significant
pea planus and collapse of theedial longitudinal arch and dfoot articulations. _Id. Dr.
Heffernan discussed a possible referral for aisargonsultation regamdg reconstructive foot
surgery with Holmes, but Holmes preferred notaasider any surgical predures at that time.

R. 26, 815.

On March 3, 2014, Holmes reported increased difficulty in walking any significant
distances and problems with enaloce with standing and walkiragtivities. R. 27, 817. Dr.
Heffernan found that ankle joint dorsiflexion at th@int was limited to ont two degrees at the
right ankle and negative ordegree at the left ankle with subtalar joints maintained in neutral
position. 1d. Dr. Heffernan was unable to getléfeankle joint to neutl position with the left

knee extended and was just barely able to aclsieve dorsiflexion at the left ankle with the knee

at ninety degreesf flexion. 1d.



On June 9, 2014, Kent VanHeukelom, the ortisvpwrote that he had seen Holmes on
April 28, 2014 to increas the medial arch correction in hobf his custom AFO braces.

R. 29, 842. A second adjustment was made oy Ma2014._Id. VanHeukelom reported that if
Holmes wore both AFOs daily, all day, that theguld hopefully slow the progression of his
deformity. 1d.

On June 16, 2014, Dr. Heffernan reported thalmes had an “extreme limitation of the
ability to walk, with impairments that seriouslytenfere with his ability to independently initiate,
sustain and complete activities.” R. 30, 862-63.

b. Back Pain

On January 19, 2011, Holmes had his inigahluation with Tessa Rowin, a physical
therapist, for his chroniow back pain. R. 19, 757-60. Holmes reported thapéis intensified
when sitting in a bent over pdisin and that it was hard to firmlgood sleeping position. Id. He
also reported that his pawas alleviated by lying ohis stomach or side.dl He stated that he
had two weeks of relief after cbpractic work, but no long-terreffect after eight months of
treatment._ld. Holmes rated his pain as a thréefaen. Id. He stated that he experienced back
pain with cleaning, especiallgetting under things” and scrubty for extended periods of time
and that he became tired after watka quarter of a mile._Id.

Holmes had further physical therapy sessions on January 28, January 31, and February 7,
2011. R. 19, 751, 753, 755. At the Februdhs@ssion, Ms. Rowin noted that Holmes had been
experiencing back pain for two to three years and it had progressed over time such that it limited

Holmes from full participation in daily activitietue to biomechanical musculoskeletal pain from

compressive loading of lumbar facet joinéesndary to muscular tightness. R. 19, 751.
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A MRI, dated November 23, 2011, showed a ndidc bulge at the L4-L5 vertebrae,
prominent degenerative changes in the right L4dcet joint with a small synovial cyst arising
from the posterior aspect ofehoint space and degenerative rulpes at the L5-S1 facet joints
bilaterally. R. 21, 722.

Holmes returned to physical therapy on December 12, 2011 for the first time since February
2011 following this MRI. R. 21. He reported the had been doing iexercises from prior
physical therapy, but they did not help hisrpaR. 21, 747-49. Holmes saw Ms. Rowin several
more times over the next two months withrel visit on February 9, 2012. R. 22, 732-46.

On December 31, 2013, Holmes met with DerzelOM.D. for an evaluation of his chronic
low back pain and lower extremity foot deformitieR. 26, 782-84. Dr. Ozel's report noted that
Holmes had impaired sitting anaatling tolerances. Id. Holmegormed Dr. Ozel that his pain
rated an eight out of ten at its k89 a two out of ten ats best and, oaverage, a tiee out of ten
in the lower back._ld. He described the back jaia dull ache on both sides, right more so than
left, with no radiation._ld. The pain felt womstth sitting or standinghe was most comfortable
lying supine or prone.__ldHe reported that his standingdmnce was about ten minutes, his
walking tolerance was two to three blocks with stopping and his sitting tolerance was fifteen
minutes using an adjustable computer chair. Dd. Ozel examined Hmes’s spine and found it
to be straight with a tatively level pelvis witbsome hyperlordosis of tlepine in the lumbosacral
area. R. 26-27, 782-84. Dr. Ozel opined that Holerewonic low back pain was likely secondary
to degenerative facet disease and strain retatdids biomechanics and that his long history of
foot and ankle problems and trunk weakness loatributed to his ongoinghronic pain. R. 27,

782-84. Dr. Ozel prescribed a Lidoderm patchtite lumbosacral spine to help with pain
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management and referred Holmes to physicadaghy including aquatitherapy with stretching
exercises._|Id.

Holmes returned to Dr. Ozel on Februdry2014. R. 27, 828-29. He reported that he
could not get the Lidoderm patch approved through his insurance company and that he had been
completing stretching and physicdierapy as prescribed, bthat he was not feeling any
improvement in pain or activity toleranced. IlUpon examination of Holmes, Dr. Ozel observed
very limited range of motion of the lumbar spimery tight hamstrings and heel cords, “strength
on manual muscle [] show[ing] difée weakness of around 4+/5 especially for ankle DF” and “a
very slow gait pattern with left piexternal rotation and reduced veat excursion.”_Id. Dr. Ozel
recommended a trial of Gabapentin for pain. 1d.

At Holmes’s visit on March 4, 2014, he stateditthe initially had aexcellent response to
Gabapentin, but then the pain returned. R. 28,2820Pr. Ozel instructed Holmes to increase the
dosage over a set period of tinmedaas of his visit on April 1, 201#olmes reported feeling less
back stiffness in the morning, although it returtadr in the day. R. 29, 836-37. Holmes returned
to Dr. Ozel on May 27, 2014 andoarted feeling “woozy” on the increased dose of Gabapentin,

but had little benefit from the lower dose. R.&%9-40. Dr. Ozel advised Holmes to wean himself

off of Gabapentin if it was not helping with his pain. Id.
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2. ALJ Hearing

During the second administrative heafihgld on July 10, 2014, the ALJ heard testimony
from Holmes, treating podiatrist Dr. Heffernamedical expert Dr. John W. Axline and vocational
expert (“VE”) Robert G. Laskey. R. 11.

a. Holmes’s Testimony

Holmes testified that he previously workedaimail room, as a lalmdent cage washer at
a medical school and as an office support workeefptionist. R. 99, 10 103. He last worked
for three hours at a temporary job in June 2012¢cbuld not sit or stand for a sustained period
due to pain in his feet, legs and lower back. R. 30, 97.

Holmes’s most recent work was at the Unéa Universalist Assoation (“UUA”). R.
102-03. Holmes testified that herfigmed a variety of tasks there:

| did reception work, | answered the telepbomalso servicethe Xerox machines

which is a very taxing job... . | had to walk up and dewthe stairs for hours every

day with this big bundle of Xerox papender one arm, and go down the hall and

kneel in front of the machine and push the button and the drawer comes out and |

put in fresh paper and all this kind ofrigi That was pretty much a constant job

and it was, it was absolutely, it killed my back. It killed my back and my feet and

walking down the stairs. | had trouble goingvhstairs. | have to sort of turn into

the railing and hang ontoelrailing very solidlyand feel my way down.
R. 103. He further testified thats mail room duties at the UUiAcluded walking to a different
building and standing on a concréteor with no mats._Id.

As to his home life, Holmes testified thla¢ lives on the thirdloor of an apartment

building. R. 31, 106. He must clintwo flights of stairs to get to and from his apartment and an

2 The first administrative hearing and the Appeals Council decision are not relevant to the cross-
motions at issue.
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additional flight down to the basement whendoes laundry._Id. He has a laundry bag that he
“bumps” up and down the stairs as it hurts higdoback to carry uneven weight. 1d.

Holmes further testified that he can sometimes prepare a simple meal, can clean his
apartment using long-handled mops and broantscan spend fifteen minutes per day checking
his e-mail and paying bills on the computeR. 31, 107, 109-10. He leaves his apartment
approximately every third day. B1, 108. When leaving his apaent, Holmes will rarely go
farther than a few blocks. R. 107-10. He gal& the local library a few times per month, but
rests frequently along the way and sits down as asdre arrives at the library. R. 31, 108. He
travels to the corner store/supermarket oocéwice per week by bus. R. 31, 107-08. The
supermarket is located four blockway, but he is unable tealk that far without pain. _1d. Holmes
testified that he has to takeetbus even for shortipss. 1d. While hecan “whip around” the
supermarket in ten to fifteen minutes, there is sometimes a long line at the cash register so that the
the pain in his feet and lower legs builds to the pibiat as soon as he gets to the bus stop he must
sit on the bench and raise feet off the ground. R. 111.

Holmes testified that his pain preventsmiHrom doing any sustained activity and that he
has to shift and move positions ctargly to provide any relief. R. 112, 118. He uses a variety of
home remedies for pain. R. 118-21. Holmetfted that he used Gabapentin as prescribed by
Dr. Ozel, but that it failed to provide any longfte significant relief and caused him to experience
undesirable side effects leading hindiscontinue its use. R. 30, 121.

b. Dr. Heffernan’s Testimony

Dr. Heffernan testified that he had beerihes’s treating podiatrist since January 12, 2011

and had seen Holmes at seventeen appointmiigtsnost recent being one month before the

hearing. R. 31, 122-23.
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In response to the ALJ’s questions, Dr. Hafn explained theeasoning behind his prior
RFC reports that Holmes cannot walk for more tinaaminutes, needs to $hat will and be able
to take unscheduled breaks. R. 31. Dr. HaHaradmitted that the majority of his support came
from Holmes’s subjective complaints and soofeservation of Holmesluring appointments.

R. 31, 124, 126-27. He testified that many fomditions can affect thienees, hips and lower
back, but also acknowledged that Holmes’s baablems were out of his area of expertise.
R. 31, 138-39. The remainder of Dr. Heffernastiteony included a recap of his findings during
his seventeen appointments with Holm&s.31, 131-38; see sup&ection V.A.1.a.

C. Dr. Axline’s Testimony

The medical expert, Dr. Axline, a liceed orthopedic surgeon in New YdGrkestified
(telephonically) that he had not examindgdolmes, but had reviewed the record.
R. 32, 140-47.

Dr. Axline summarized Holmes’s medical iss@ss (1) degenerative disc disease of the
lumbar spine which is minimal in degree and restogiated with any neurologic deficit, R. 149,
and; (2) pes planus (flat fee®. 152. Dr. Axline testifiedt length regarding how Holmes'’s
impairments did not meet SSA listings, R. 152, 155, 156, and the ALJ asked him about Holmes’s
exertional and/or non-exertional limitations béggon the medical record, R. 156. Dr. Axline
spent some time discussing the lack of evidencéhi® balance and visual issues which had not
been previously identified as severe impairments. He further discssed Holmes’s tight calf

muscles in detail. R. 157, 167-68.

3 Dr. Axline does not currently see patients. R. 143.
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Dr. Axline recommended a job limiting Holmeslifting ten pounds fregently and twenty
pounds occasionally, as a precautionary meafi@eqause people who have degenerative disc
disease do well if limited to thaange. _Id. He found no limit titting based upon the objective
findings. 1d. Acknowledging the difficulties Holmegperiences with his legs using the AFOs,
Dr. Axline recommended no more than one howstahding at a time for four hours per work day
and no more than one hour of walking at a time for four hours per work day. R. 33, 157.

In providing his opinion, Dr. Axline reliedpon the progress notes of Holmes'’s treating
physicians, as well as the loweaxdik MRIs and foot x-rays takenarious times during the period
at issue. R. 32, 153-54, 158, 160. Holmes’s attorney challenged Dr. Axline’s interpretation of
these objective records, claiming that Dr. Axlineamrectly ignored Holmes’s complaints of pain
and discomfort that appeared @atially consistent with the @xtive findings. R. 33, 162-65.

d. Vocational Expert’'s Testimony

The VE testified that Holmes'’s past work consisted of: office helper, an unskilled job with
a Specific Vocational Preparation (“SVP”) of 2,light work; receptionist, a semiskilled job with
an SVP of 4, as sedentary work; and mail clerlkyraskilled job with an S of 2, as light work.

R. 178-79. The ALJ asked the VE hypothetical tjoas about work capég. R. 180-83. Each
guestion assumed an individual of Holmes'’s aghication and work experience. Id. The ALJ
first asked the VE to consider someone who is:

able to lift and carrywenty pounds occasionally and ten pounds on a frequent basis.

Would be able to sit for eight hours outaof eight hour work day. Would be able

to stand for one hour at a time for a totafair hours in an eight hour work day.

Would be able to walk for one hour atiae for a total of four hours in an eight

hour work day. This person would occasionakyable to climb stairs and ramps,

never ropes, ladders and scaffolds. Vdadcasionally be able to stoop and crouch

and would frequently be able to push guudl with the bilateral lower extremities.
This person would have to avoid concated exposure to ungtected heights and

16



dangerous machinery. Those would be limitations. Would such a person be
able to perform any of the giawork of the claimant?

R. 180. The VE testified that of Holmes’s past work, the only job that would fall within those
limitations would be the receptionist job. Id. eTALJ asked whether any skills would have been
acquired in the performance of recepist work and the VE replied:

[Y]es. Primarily clerical skills. Oter skills would invole having a service

orientation, actively looking for ways thelp people. Understanding written

sentences, paragraphs in work-relatedidzents. Communicatg effectively with

others. These are just representativiéissknd knowledge components. Indicating

certainly a knowledge of administrativexda clerical procedures such as word

processing systems, filing and recomtgnagement. Those would be some

common skills that would be relak¢o the job of a Receptionist.
R. 181. The ALJ then asked if there would be jipg other than receptiist in the regional or
national economy that would utilize the “readily s&arable skills that you've indicated?” R. 182.
The VE testified that there would be other jatagh those skills, incluthg appointment clerk, a
semiskilled job, SVP of 3, as sedentary work; infation clerk, a semiskilled job, SVP of 4, as
sedentary work; and a credit reporting clerksemiskilled job, SVP of 4, as sedentary work.
R. 182-83. The ALJ asked whether the job of traketk might be includeéh that grouping.
R. 183. The VE declined to include that jolzéese it would likely takadditional training and
would not be readily transferable from a receptionist position. R. 183-84.

The ALJ posed a second hypothetical:

This person would be able to sit for dmaur at a time for a tal of six hours out

of an eight hour work day. Would be albdestand for fifteen to thirty minutes at a

time for a total of three to four hours in ailght hour work day. Would be able to

walk for fifteen to thirty minutes at a tinfer a total of three to four hours in an

eight hour work day. Woulde able to lift and carrtwenty pounds occasionally

and ten pounds frequently. Would occasionb#yable to climb stairs and ramps,

never ropes, ladders and scaffolds. Wdug able to occasmally balance, stoop,

crouch, kneel and crawl. Would occasionally be able to use the lower, bilateral []
extremities for pushing and pulling. Wouldve to avoid concentrated exposure
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to unprotected heights and dangerous maekinWould the jobs available for the
hypothetical person number one be available for that hypothetical person as well?

R. 185. The VE responded that the same jobs would be available to/pothetical people from
guestion one and question two. R. 185-86.

The ALJ then provided a third hypothetical:

This person would frequently experiencénpar other symptoms severe enough to

interfere with attention and concentaatineeded to perform even simple work

tasks. Would be able to sit for fifteenmates at a time for a total of less than two

hours in an eight hour work day. Wouldddae to stand for five minutes at a time

for a total of less than twhours in an eight hour woday. This person would be

unable to walk more tharvi minutes at a time. Thperson would be required to

shift positions at will from sitting to standing and walking and would have to take

unscheduled breaks during an eight hourknaay for ten minutes every thirty

minutes. Would rarely be able to lift less than ten pounds, and would be able to

rarely carry less than ten pounds. Thisspa would occasionally be able to look

down, would rarely be able to twist, stoopcbmb stairs, and would be absent from

work about four days per month. Wouldbkwa person be able to perform any work

in the regional or national economy?
R. 186. The VE replied that such limitatiomeuld preclude all work activity. Id.

Holmes’s counsel primarily questioned the VE about the specific limitations that Holmes
had testified that he experienced. R. 187-91.

3. Findings of the ALJ

Following the five-step analysis, 20 C.F.8404.1520, at step one, the ALJ found that
Holmes had not engaged in substantial fyhiactivity since Jamary 1, 2011, the amended
disability onset date. R. 14At step two, the ALJ found that Hoes’s foot deformities and mild
degenerative disc disease of the lumbar spine constituted severe impairments. Id. At step three,
the ALJ determined that these impairments did re¥trone of the listed impairments in the Social

Security regulations. R. 15. At step four, the ALJ determined that Holmes had the RFC to:

[Plerform sedentary to light work aefined in 20 CFR 404.1567(a)(b) except he
is able to lift and/or carry twenty pods occasionally and ten pounds frequently.
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He is able to sit for eight hours in amglei hour workday. He is able to stand for

one hour at a time for a totad four hours in an eight howorkday. He is able to

walk for one hour at a time, for a totalfoir hours in an eight hour workday. He

can never climb ladders, ropes or scaffolul#, can occasionally climb stairs or

ramps, stoop or crouch. He can frequently push or pull kigtbilateral lower

extremities. He must avoid concentrated exposure to unprotected heights and

dangerous machinery.
R. 16. Based upon this RFC, the ALJ concludedHudines is able to perform his past relevant
work, specifically as a receptionist. R. 35. Asadternative conclusion, at step five, the ALJ
found that Holmes had acquired skills from his patgvant work that wodl be transferable to
other administrative occupans with jobs existingn significant numberm the national economy.
R. 36. Accordingly, the ALJ determined that Heknwas not disabled as defined by the Social
Security Act. R. 37.

B. Holmes’s Challenges to the ALJ’s Findings

Holmes seeks reversal of the ALJ's decision alternatively, remand to the ALJ.
D. 13 at 30. Holmes challenges: (1) the wegjfdrded to treating physiatrist Dr. Ozel’s opinion;
(2) the ALJ’s conclusion that Holmes is capabfeperforming his past relevant work; (3) the
ALJ’s conclusion that Holmes can perform othanssekilled jobs which would require little, if
any, vocational adjustment from his prior workga(4) that the ALJ’s decision was not supported
by substantial evidence. Id. at 1, 18, 20, 25, 28.

1. The ALJ Did Not Err in Determining the Weight Given to Dr. Ozel's
Opinion

Holmes argues that the ALJ erred by not mgyvcontrolling weight to Dr. Ozel’s opinion
as a treating physician. D. 13 at 18-20. Hmdnasserts that the ALJ focused upon Holmes’s

subjective reporting of his limitens and failed to provideubstantial evidence supporting his
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decision._Id. Thus, Holmes argues that the Atdreeously gave Dr. Ozel@pinion little weight.
Id.

The ALJ gave Dr. Ozel’s opinion little weighecause: (1) “Dr. Ozel's treatment records
suggest that her opinions were based upon the aléisBnmaports,” and; (2) “there is no support for
Dr. Ozel's opinion that the claimant’s furmting had decreased by June 18, 2014” as Holmes
“told Dr. Ozel that he was Mldang a few blocks at a timinning errands around his neighborhood,
which is inconsistent with the limitatiomxpressed by Dr. Ozel.” R. 34.

In light of the recordthe ALJ did not err in giving Dr. OZelopinion little weight. It is

well settled that an ALJ is noéquired to accept a treating phyaics opinion. _Hill v. Colvin,

No. 13-cv-11497-DJC, 2015 WL 132656, at *7 @ass. Jan 9, 2015) {mg Guyton v. Apfel,

20 F. Supp. 2d 156, 167 (D. Mass. 1998)). A tngpgihysician’s opinion garding a claimant’s
impairment is given “controlig weight” only if that opinion iSwell-supported by medically
acceptable clinical and laboratogyagnostic techniques and is not inconsistent with the other
substantial evidence in [a claimant’s] case re¢offd C.F.R. § 404.1527(c)(2). As such, an ALJ
may “downplay” the weight afforded to a trigegt physician’s opinion wherit is “inconsistent
with other evidence in the record includingatment notes and evaluations by examining and

nonexamining physicians.” _Gosse v. GoJvNo. 14-cv-14066-LTS2015 WL 7253679, at *9

(D. Mass. Nov. 17, 2015) (quoting Arruda v. Barnhart, 314 F. Supp. 2d 52, 72 (D. Mass. 2004))

(internal quotation mark omitted).

Where an ALJ determines that the opiniom dfeating source is not entitled to controlling
weight, the ALJ considers six faxt to assess the proper weighgiee the opinion: (1) length
of the treatment relationship and frequency of exation; (2) nature and extent of the treatment

relationship; (3) supportability dfie treating source’s opinion; (@dnsistency of the opinion with
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the record as a whole; (5) spe@ation of the treating source, ar(@) other factors that tend to
support or contradict the opinion. 20 C.F.R.084527(c)(2)(i)-(ii), (c)(3)-(6). An ALJ is not
required to expressly consider the six factors in his or her decision but the decision must include

“good reasons” for the weight given to the tieg source._See Bourinot v. Colvin, 95 F. Supp.

3d 161, 177 (D. Mass. 2015) (citing 20 C.F$404.1527(c)(2)). An ALJ provides “good
reasons” where the decision is “sufficiently spediicnform both the claimant and this reviewing
Court of how each treating source opinion was evaluated.” Id.

In considering the relevant factora) C.F.R. 8§ 404.1527(c), the ALJ provided good
reasons for not giving Dr. Ozelapinion controlling weight, R34, and the ALJ’s determinations
are supported by substantial evidence in the record. Although the ALJ did not explicitly consider
all six of the weighted factors, his analysis ofesal of them is sufficient to demonstrate how Dr.
Ozel's opinion was evaluated asdbstantial evidence supports the ALJ giving it little weight.

See Mendes v. Colvin, No. 14-cv-12237-D2CQ15 WL 5305232, at *7 (D. Mass. Sept. 10, 2015).

Specifically, the ALJ considered the subjective natiifier. Ozel's treatmerrecords and the lack
of medical support for Dr. Ozelpinion that Holmes’s functioninigad decreased a$ June 18,
2014 as it is inconsistent witheghestimony of Holmes and thecord as a whole. R. 34.
The ALJ assessed the first RFC completeddhyOzel on March 4, 2014. 1d. The ALJ
found that the first RFC “was clearly completed by Orel at a visit with the claimant” and that
“Dr. Ozel's treatment records suggest that her opinions were based on the claimant’s reports, as
she has noted his ‘self-reported’ walking and sitting tolerances.” Id. In support of this, the ALJ
points to Dr. Ozel's March 4, 20X3dinical progress note, R. 820, igh indicates “by [Holmes’s]
report” difficulty in ambulation and prolonged sittinfjgreater than ten minutes, id. In the next

paragraph of the progress ndi, Ozel observes that Holmaslks slowly, but without acute
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pain and that he sat for about fifteen to twamiputes during the examation without having to
move or change positions. Id. After Holrigesisit on March 4, 2014, Dr. Ozel completed an
RFC that concluded that Holmes could not sit forerthan fifteen to thirty minutes at a time and
needed to walk around every twenty minutes. 783-89. The record incites that Dr. Ozel
formed this opinion despite a lack of objeetidiagnostic testing._ See id. at 787. The ALJ
considered Dr. Ozel's reliance on Holmes’ssefforted limitations in support of his finding that
Dr. Ozel's RFC only reflected what Holmes thiler, without sufficient additional medical support
for her opinions. R. 34.

The ALJ next considered the second RF& tr. Ozel completed on June 18, 2014 that
further reduced Holmes'’s ability to sit from fifteém thirty minutes at a time to ten to twenty
minutes at a time. R. 34, 788-89, 866-67. aAtisit on May 27, 2014, Holmes reported to Dr.
Ozel that he could walk a few blocksaatime and run errands around his neighborhood, which
the ALJ believed to be inconsistent with thergased limitations expressed by Dr. Ozel in the
June 18th RFC. R. 34. Although the ALJ did natvinie a detailed analysif why he believed
the opinion to be inconsistent, tigl point to the inconsistencyitlr the other substantial evidence
in the record as a whole, namely Holmes’s owarpepresentations to Dr. Ozel that he could run
errands and walk several blocks and his averdfieepmrted pairof three out of ten, as a reason
to provide Dr. Ozel’s opinion ith little weight. 1d. The ALJ conclusion is thus supported by
substantial evidence in the redo 1d.; see Irlanda Ortiz, 9952d at 769. The ALJ provided good
reasons and specific findingsaonsidering the consistency of.0Dzel’s opinion wih the record
as a whole and determined that the opinion shoat be given controlling weight. See 20 C.F.R.

§ 404.1527(c)(2); Bourinot, 95 F. Supp. 3d at 177; R. 34.
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2. Holmes’s Claim That the ALJ ImpropeCharacterized His Past Relevant
Work is Moot

The SSA argues that because Holmes nevaxddne issue of his wik being a “composite
job” at any level during the admistrative process it should lm®nsidered waived before this
Court. D. 22 at 21-22. The First Circuit hasdhimat objections not presented to the ALJ are

waived. _Soto-Cedefio v. Astrue, 380 F. App’x 1, Cir. June 29, 2010) (citing Mills v. Apfel,

244 F.3d 1, 8 (1st Cir. 20018ee Bonner v. Colvin, 153 Bupp. 3d 465, 477 (D. Mass. 2015)

(citing Soto-Cedefio and Mills igoncluding that issue not raised before ALJ was waived).
Accordingly, because Holmes failed to raise thmposite job issue before the ALJ, it is waived
here. See id.

Even if Holmes’s argument was not waived, and, assuarmgendo this Court found his
prior work to be a composite job, the error wbbk harmless. The ALJ correctly concluded at

step five that there existed other jobs that Hsiwas capable of performing. See Hatch v. Colvin,

No. 12-cv-40163-DHH, 2016 WL 4197578, at *10 n(BD Mass. Aug. 9, 2016); see also Past

Relevant Work (PRW) as the ClaimaPerformed It, SSA POMS DI 25005.624& B (2011)

(stating that “[a]t step 5 of sequential evaluation, a claimant may be able to use skills he or she
gained from a composite job to adjust to otiverk”). As discussed below, this Court finds no
error in the ALJ’'s analysis at step fivadathus Holmes’s composite job argument does not

otherwise aid his contentions. See Hatch, 20061197578 at *10 n.30; see also Ward v. Comm’r

of Soc. Sec., 211 F.3d 652, 656 (1st Cir. 2000). Ak dere is no need to address the merits of

4 Available at https://secussa.gov/apps10/poms.nsf/Inx/0425005020.
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Holmes’s composite job argument in the fadewaiver under_Mills,_see 244 F.3d at 8, and
harmless error in light of the ALJ’s altative finding, see Ward, 211 F.3d at 656.

3. The ALJ Did Not Err in Determining That Holmes Can Perform Other
Semi-Skilled Jobs with Very Littl# Any, Vocational Adjustment

Holmes argues that the ALJ failed tongaly with 20 C.F.R. § 404.1568(d)(4) by not
properly asking the VE about theamsferability of Holmes’s sks with regard to vocational
adjustment. D. 13 at 25-27. ThatHolmes asserts that he shibbbhve been found disabled as a
matter of law based upon the Medical-Vocatio@alidelines (“the Grids”) set forth by the
Commissioner._Id.; see § 404.1568(d)@D);C.F.R. Pt. 404, Subpt. P, App. 2, 88 201.04, 201.06,
202.04, 202.06.

The Grids laid out in Appendix 2 to Subpart P of Part 404 are used by ALJs and the SSA
to determine if, based upon the given RFC amddhaimant’s background, the SSA must find a
claimant disabled. 20 C.F.R. Pt. 404, SubptABp. 2. Each row in the Grids considers age,
education and previous work experience, intligha given RFC, and concludes with either
disabled or not disabled. Idlhe Grids take into account thefaiulty of older claimants being
able to adjust to new work, stating that the “aditg of functional restritons to sedentary work
at advanced age (55 and oven iimdividuals . . . who can n@hger perform vocationally past
work and have no transferablalisk warrants a finding of disalide’ Ross v. Astrue, No. 09-cv-
11392-DJC, 2011 WL 2110217, at *12 (D. Mass. &y2011) (quoting 20 C.F.R. Pt. 404, Subpt.
P, App. 2). Holmes’s counsel submitted the &iitto the record and spoke briefly about their
importance during the second ALJ hearing. 182. Counsel argued that due to Holmes’s

advanced age, high school education and eithekilled or semi-skilled previous work with non-
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transferable skills, the Gridsedrly warranted a finding of disabled regardless of whether the ALJ
applied a sedentary RFC alight RFC. _Id.

The ALJ acknowledged Holmes’s advancedagg his high school education. R. 35. The
ALJ accepted, over the objection of counsel, &,the VE’s opinion that Holmes’s prior work
as a receptionist was semi-skilled and that Holaeegiired various clericakills during his time
in that job. R. 35-36. While Holes only appeals the issue of starability of skils, the Court
notes that the ALJ was well within his discreti@iven the record, to accept expert vocational
testimony—based off of Holmes’s descriptionhes work—that Holmes'’s prior work was semi-
skilled and that Holmes obtained the specifiediciskills during the pedrmance of his duties.
See 20 C.F.R. § 404.1568, SSR 82-41, 1982 WL 31389, at *3-4,
D. 13 at 25-27; R. 178-81.

Regarding transferability of skills, 8 404.1568(d)(4) states that if a claimant is of advanced
age, skills acquired from prior work will only be considered transferable if the new work “is so
similar to [claimant’s] previous work that [@haant] would need to make very little, if any,
vocational adjustment in terms of tools, wopkocesses, work settings, or the industry.”
20 C.F.R. 404.1568(d)(4). Holmes argues that the pdtfier than ask thiguestion in its entirety
to the VE, improperly abbreviated his questiofctmuld you please provide me the jobs that would
have very little to no wmational adjustment required.” D3 at 26; R. 182. Ti& paraphrasing,
however, is not a fatal flato the ALJ’s decision.

Holmes cites numerous cases in support®€tbntention that “courts have remanded cases
where ALJs failed to comply with the Consrioner’'s regulation anduling pertaining to
transferability of skills for oldeclaimants.” D. 13 at 27-28. kach of these cases, however, the

ALJ made an error such as failitygive reasons for concludingaththe claimant would have to
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make very little adjustment and failing to identifhe skills that would transfer from past work,

Abbot v. Astrue, 391 F. App’x 55458 (7th Cir. July 28, 2010); ifang to make the requisite

finding that the jobs proposed by the VE woulduiee very little vocatinal adjustment, Daniels

v. Astrue, 854 F. Supp. 2d 513, 527 (N.D. lll. 2Q1&)d failing to address whether a claimant
about to reach advanced age would have torgedeore than minimal vocational adjustment,

Bray v. Comm’r of Soc. Sec. Admin., 554 F.31L9, 1224-26 (9th Cir. 2009). These errors came

from the omission of materiahfts supporting the transéility of skills for older claimants. No
such error is present in this case.

The ALJ asked the VE to “[a]ssume if you wiitlat a hypothetical pson is of the same
age, education, language and work backgroundeasléimant.” R. 180. The ALJ then provided
a hypothetical set of litations and asked the VE whetheperson with such limitations would
be able to perform any of the pasbrk of the claimant._Id. The VE stated that the receptionist
work previously performed by Holas would fit within such limitatins, that such work would be
semi-skilled and that the skills acquired in the performance of that past work would include
“[p]rimarily clerical skills ... having a serge orientation, actively looking for ways to help
people[,] [u]nderstanding written sentences, paragraphs in work-related documents|,]
[clommunicating effectively withothers [and] a knowledge addministrative and clerical
procedures such as word processing systiling, and records management.” R. 181.

The ALJ next asked the VE whether thaveuld be any jobs available other than
receptionist in the regional or national econonst tlvould utilize the realy transferable skills
indicated. R. 182. The VE responded affirmativétl,. The ALJ then asketie question at issue:
“[a]nd for the jobs that would be available utiligithe readily transferrable [sic] skills that you've

indicated, could you please provide me the juia would have very little to no vocational
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adjustment required.”_Id. The VE listed thégoof appointment clerk, information clerk and
credit reporting clerk as utilizgnHolmes’s readily transferabsills. R. 182-83. The ALJ asked

if the job of travel clerk would also be availapWhich the VE declined to include based upon the
claimant’s limitations because “being a Tra@éerk would likely take additional training and
would not really be readilyansferrable [sic] from a Receptionist position.” R. 183-84.

The VE'’s testimony addressed Holmes’s advanced age, specific transferable skills
obtained at previous work anoljs that would take little to neocational adjustment based upon
those particular listed skills. R77-84. Although the ALJ did naisk about transferable skills
using the exact language of thd-@., his question included thesential language of “very little
to no vocational adjustment required” such thatdnjunction with the context of the questioning
as a whole, the VE had adequate information tae@pbout the transferaltyliof Holmes’s skills.
See Abbott, 391 F. App’x at 558; 20 GRF§§ 404.1566(e), 404.1568(@SR 82-41, 1982 WL
31389, at *3-4; R. 35-36.

Additionally, once the VE confirmed Holmegsior work as semi-skilled and specifically
identified the transferable skills obtained frondsaork, the ALJ would have been able to make
a transferability determination simply by citingtte published Social Security Policy Statement
SSR 82-41 relied upon by Holmes. See D. 13 ab2@2 at 26-27. SSR 82-41 states that “where
job skills have universal applicability acsosindustry lines, e.g., efical, professional,
administrative, or managerial types of jobs, traraigity of skills to industries differing from past
work experience can usually be accomplished witlg irtle, if any, vocadional adjustment where
jobs with similar skills can bilentified as being within amdividual's RFC.” SSR 82-41, 1982
WL 31389, at *6. The SSR implies that, abserttcgd circumstances, those job skills can be

generally considered as readilgnsferable., See id.; see also Morrow v. Colvin, No. 16-cv-00131-
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DWC, 2016 WL 4193862, at *13 (W.DWash. Aug. 8, 2016). There is nothing in the record that
makes the SSR inapplicable in Holmes’s case.

A reasonable mind, reviewing the record as ale/hcould accept it as adequate to support
the ALJ’s conclusion that Holmes’s past waikd skills—in spite of his advanced age—were
readily transferrable and thae did not qualify as disabled. As such, the ALJ’s opinion is
supported by substantial evidence. R. 35-36, 177-87.

4. The ALJ’s Credibility Determiation Was Supported by Substantial
Evidence

Holmes contends that the ALJ failed poovide substantial evidence supporting his
credibility decision of Holmes’sestimony. D. 13 at 28. Giwj deference to the ALJ, his
determination that Holmes’s temony was not credible is suppaitdy substantial evidence.
R. 33.

The Commissioner uses a two-step processotsider the statements or reports that a
claimant provides regarding his or hesymptoms and functional limitations.

20 C.F.R. 8§ 404.1529(a); see Perry v. Colvin, 9%upp. 3d 139, 148 (D. Mass. 2015). First, the

ALJ must find “a clinically determinable medidatipairment that can reasably be expected to

produce the pain alleged.” Brown v. Calyil11 F. Supp. 3d 89, 99 (D. Mass. 2015) (quoting

Avery v. Sec’y of Health & Human Servs., 7872d 19, 21 (1st Cir. 1986)) (internal quotation

marks omitted); see 20 C.F.R. § 404.1529(a).
Second, the ALJ must “evaluate the intenspgrsistence, and limiting effects of the

claimant’s symptoms to determine the extent tatvkhey limit [his] function.”_Alberts v. Astrue,

No. 11-cv-11139-DJC, 2013 WL 1331110, at *12 (D.dg&laMar. 29, 2013) rfternal citations

omitted). This second step requires a finding regarding the credibility of the claimant’s subjective

28



statements of pain and functional limitations lbagpon a consideration ofdhliecord as a whole.
Brown, 111 F. Supp. 3d at 99. An ALJ is to coesithe factors from Aery, since codified, to
evaluate the credibility of #hclaimant’'s subjective complaints. See Avery, 797 F.2d at 29

(codified at 20 C.F.R. § 404.1529(B)); Larlee v. Astrue, 694 F. Supp. 2d 80, 85 (D. Mass. 2010).

These factors include: (i) daibctivities; (ii) thelocation, duration, frequency and intensity of
pain or other symptoms; (iii) precipitation daraggravating factors(iv) the type, dosage,
effectiveness and side effects of any medication otlyrer previously take to alleviate pain or
other symptoms; (v) treatment, other than medioacurrently or previously received for relief
of pain or other symptoms; (vi) any measures culyamtpreviously used to relieve pain or other
symptoms, and; (vii) other factors concerning fumdl limitations and restriions due to pain or
other symptoms. 20 C.F.B.404.1529(c)(3)(i-vii).

If, after weighing the ative factors, the ALJ chooses nottedit the claimant’s subjective
complaints, such credibility determination “mbstsupported by substantial evidence and the ALJ
must make specific findings as to the relevant@vi@ he considered in determining to disbelieve

the [claimant].” _Valiguette v. Astrue, 498 Supp. 2d 424, 430 (D. Mass. 2007) (quoting Da Rosa

v. Sec’y of Health & Human $es., 803 F.2d 24, 26 (1st Cit986)) (internalquotation marks

omitted); see Larlee, 694 F. Supp. 2d at 85. “Crexdibility determination by the ALJ, who
observed the claimant, evaluated demeanor, and considered hinat testimony fit in with the
rest of the evidence, isntitled to deference, especiallshen supported by specific findings.”

Frustaglia v. Sec'y of Health & Human 8s., 829 F.2d 192, 195 (1st Cir. 1987). If an

examination of the entire record shows thatthé&'s specific findings a supported by substantial

evidence, then the Court must defer to his jodgt. _See id. (citing Grey v. Heckler, 760 F.2d

369, 372 (1st Cir. 1985)).
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The ALJ’s explanation for not crediting Holmggestimony is such that “a reasonable
mind, reviewing the evidence in the record ashale, could accept it as adequate to support his

conclusion.” _See Rodriguez v. Sec’y of Hea& Human Servs., 64F.2d 218, 222 (1st Cir.

1981); R. 33. Here, the ALJ found that Holmesiedically determinable impairments could be
reasonably expected to cause the alleged symptosagisfaction of the first prong. R. 33. ltis

at the second step thtae ALJ found Holmes'’s statements natdible. Id. Spefically, the ALJ
focused on the inconsistencies between Holmessmony, his allegations of his functional
limitations and his reports to treating sources. lidhis explanation for not finding Holmes to be
credible, the ALJ points to the facts that: Holrhess in a third floor apartment and must climb
two flights of stairs to get tand from his apartment; he is able to prepare meals and clean his
apartment as best he can; he goes to the supermarket by bus and walks to the corner store and
library; and that he managed to maintain attengiod concentration through the two hour and fifty
minute hearing without needing tyldown. _Id. The record alsoditates that Holmes'’s reported
pain levels average a three out of ten. Id.

Holmes argues that each of the specificsaagiven by the ALJ is incomplete, as each
ignores critical relevant factd. 13 at 28. For instance, Holn@ses live on the tid floor of his
building, but he has difficulty hauling laundry ugetstairs, goes one stapa time down the stairs
and hangs onto the hand rail “good and hard.” When he cleans his apartment, Holmes needs
to use a long-handled mop andad-handled broom with attachddstpan._ld. Hames testified
that he takes the bus to the grocery store becaisgeainful for him to walk the four blocks to its
location, that it is painful for I to stand in the ch&out line to pay and that he must lay down
on the bus stop with his legs raised after shopplicigHe walks a couple dflocks to the library,

rests along the way because he knows all opkhees he can sit downasits down immediately
30



upon arriving._ld. After getting the mail each day, he immediately sits down and then lays down.
Id.

The ALJ may have omitted some of theseeaspof Holmes'’s testiamy, but this is not a
fatal flaw. The ALJ acknowledged Holmes'’s diffifuand discomfort in undertaking daily tasks
and also noted that Holmes altated sitting and standy at will during the hearing. R. 33. The
ALJ was within his discretion, however, given flaetors listed in § 404.1529(c)(3), to consider

Holmes’s testimony regarding daily tasks whetedwaining credibility. _See Teixeira v. Astrue,

755 F. Supp. 2d 340, 347 (D. Mass. 2010) (noting that “[w]hile a claimant’'s performance of
household chores or the like ought fto} be equated to an ability fmarticipate effectively in the
workforce, evidence of daily activities can be ugedupport a negative credibility finding”).

A reasonable mind, examining the recordaashole, could accept the evidence cited by
the ALJ as adequate for his credibility determorat See Rodriguez, 647 F.2d at 222; R. 33. The
ALJ’s decision cites to Holmes’s testimonykaowledges Holmes’s discomfort and difficulty
with everyday tasks and compares the subjectiveplaints against what little objective medical
evidence appeared the record. R. 33. The ALJ did niginore evidence and his reasoning
sufficiently demonstrates why he made each detextion in his decision. Id. Thus, the ALJ’'s

credibility determination isugpported by substantial evidence.
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VI. Conclusion
For the above reasons, the Court ALLOWE @ommissioner’'s motion to affirm, D. 21,
and DENIES Holmes’s motion to reverse, D. 13.

SoOrdered.

&/ Denise J. Casper
Lhited States District Judge
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