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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)

)
KEURIG GREEN MOUNTAIN, INC., )
)
Plaintiff and Counterclaim Defendant, )
)
V. )
)
) Civil Action No.: 16-cv-10142-DJC
TOUCH COFFEE & BEVERAGES, LLC, )

Defendant and Counterclaim Plaintiff.

N N N N

)

MEMORANDUM AND ORDER

CASPER, J. July 11, 2017
l. Introduction

Plaintiff and Counterclan Defendant Keurig Green Mountailnc. (“Keurid) filed this
lawsuit for patent infringement against Dedant and Counterclaim d&htiff Touch Coffee &
Beverages, LLC (“Touch”), alleging that Tduavas infringing its ‘260 patent and seeking a
declaratory judgment that it wanot infringing four of Toucls patents (the ‘343 patent, ‘149
patent, ‘150 patent and the ‘151 patent). 1D. Touch’s counterclaim asserts that Keurig is
infringing four of Touch’s patents and seeks a aextbry judgment thatouch is not infringing
Keurig’'s ‘260 patent and that Keurig’'s ‘260 patent is invalid. 30. The parties now seek
construction of several disputed claim terms.8D,.D. 88; D. 94; D. 95D. 97. After extensive

briefing and a Markman hearing, D. 98, tbeurt’s claim construction follows.
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. Standard of Review

Claim construction is a questiof law. See Markman v. V¥wview Instruments, Inc., 517

U.S. 370, 372, 388-89 (1996). When considering tlnstruction of disputed terms, “the
analytical focus of claim cotrsiction must begin, and remain centered, on the language of the

claims themselves.” ACTV, Inc. v. Walt §hiey Co., 346 F.3d 1082, 108&(F Cir. 2003) (citing

Tex. Digital Sys., Inc. v. Telegenix, Inc., 308& 1193, 1201-02 (Fed. Cir. 2002)). That is, the
Court must construe the terms in a manner thag$stae to the claim language and most naturally

aligns with the patent’s description o&timvention.” Phillips vAWH Corp., 415 F.3d 1303, 1316

(Fed. Cir. 2005) (quoting Renishaw PLCMarposs Societa’ per Azioni, 158 F.3d 1243, 1250

(Fed. Cir. 1998)). Th€ourt construes “the meaning thae tterm would have to a person of
ordinary skill in the art in question at the time of ... the effective filing date of the patent
application” because courts presume that “inveracegypically persons skdt in the field of the
invention” and that the patents themselves are “@ddckto . . . others of skill in the pertinent art.”

Id. at 1313; see ACTV, 346 F.3d at 1088. The Ctws seeks to clarifthe meaning of each
disputed term by examining “the words ofetltlaims themselves, the remainder of the
specification, the prosecution history, and extrinsic evidence concerning relevant scientific
principles, the meaning of technical terms, #mel state of the art.”_Phillips, 415 F.3d at 1314

(quoting_Innova/Pure Water, Inc. v. Safari aFiltration Sys., Inc., 381 F.3d 1111, 1116 (Fed.

Cir. 2004)).

A. The Words of the Claims

The Court begins its claim construction lmpking at the words of the claims. “[T]he
claims of a patent define the invention to whicé gatentee is entitled the right to exclude.” Id.

at 1312 (quoting Innova/Pure Watd81 F.3d at 1115). Claims “arergeally given their ordinary

and customary meaning.” _Id. That is, “[a] court may construe a claim term to have its plain
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meaning when such a constructi@solves a dispute tveeen the parties.” In re Body Sci. LLC

Patent Litig., 167 F. Supp. 3d 152, 156 (D. M&sxl6) (citing_O2 Micro Int’l Ltd. v. Beyond

Innovation Tech. Co., 521 F.3d 1351, 1361 (Fed. Cir. A0&. Surgical Corp. v. Ethicon, Inc.,

103 F.3d 1554, 1568 (Fed. Cir. 1997)). In some cistantes, however, “the context in which a
term is used in the asserted claim can be higlslyuntive” as to the appropriate meaning of that
term. Phillips, 415 F.3d at 1314. For instance, when a claim term is used consistently throughout

the patent, the meaning of that tamwo distinct claims is likelyo be the same. In re Body Sci.

LLC Patent Litig., 167 F. Supp. 3d at 157 (ogtiPhillips, 415 F.3d at314). Similarly, “the

presence of a dependent claim thddls a particular litation gives rise t@a presumption that the
limitation in question is not present in the indegent claim.” _Phillips, 415 F.3d at 1315 (citing

Liebel-Flarsheim Co. v. Medda Inc., 358 F.3d 898, 910 (Fed. Cir. 2004)). Finally, “claims are

interpreted with arye towards giving effect tall terms in the claim.”_Bicon, Inc. v. Straumann

Co., 441 F.3d 945, 950 (Fed. Cir. 2006).

B. The Specification

Claims “are part of ‘a fullyintegrated written instrumentgonsisting principally of a
specification that concludes with the claim$hillips, 415 F.3d at 1315 (quoting Markman, 52
F.3d at 978). The specification is the patentee’srgsm of the invention and defines “the scope

and outer boundary” of the claims. On Demand Mach. Corp. v. Ingram Indus., Inc., 442 F.3d

1331, 1338-40 (Fed. Cir. 2006). Asresult, the Court nsi read the claims in light of the
specification of which they are a part becausectmestruction of the claims cannot be broader in

scope than the invention set forth in the pasespecification._See xéngton Luminance LLC v.

Amazon.com Inc., 601 F. App’x 963, 970 (F&ik. 2015); On Demand Mach., 442 F.3d at 1338-

40; Phillips, 415 F.3d at 1315. Indkdecause the specification’s pase is to “teach and enable



those of skill in the art to make and use theemtion and to provide a best mode for doing so” it
is “appropriate for a court . . . to rely heavilgon the written description for guidance as to the
meaning of the claims.”_Phillips, 415 F.3d1&17, 1323. Neverthelesguwts must be careful

not to “import[] limitations from the specificatianto the claim,”_id. at 1323, because a patent’s

“claims, not specification embodiments, define thepgcof patent protection,” Kara Tech. Inc. v.

Stamps.com Inc., 582 F.3d 1341, 1348 (Fed. Cir. 2009}he end, the construction that is the

most correct is the one that best reflects tldrclanguage and the patent’s description of the
invention. _Id. at 1316 (citing Renishaw, 158 F.3d at 1250).

C. The Patent Prosecution

“[A] court should also considehe patent’s prosecution histoifit is in evidence,” id. at

1317, because it is the next bexlicator of term meaning._ he: Body Sci. LLC Patent Litig.,

167 F. Supp. 3d at 158; see PODS, Inc. vieP8tor, Inc., 484 F.3d 1359, 1366-67 (Fed. Cir.

2007). The prosecution history indes the complete cerd of the proceedings before the PTO
and incorporates the prior artaawined during the patent’s pexsution._Phillips, 415 F.3d at 1317.
This history may shed light on a term’s mearegause it “can provide further evidence of how
the inventor understood the atad invention,” Lexington, 601 Rpp’x at 970 (citing_Phillips,
415 F.3d at 1317), and “whether the inventor lichitee invention in the course of prosecution,
making the claim scope narrower than it wouldeotvise be,” Phillips, 415 F.3d at 1317 (citing

Vitronics Corp. v. Conceptronic, Inc., 903@ 1576, 1582-83 (Fed. Cir. 1996)). The Court’s

reliance upon the patent prosecutiooywever, is limited. That iShecause the prosecution history
represents an ongoing negotiation between the Piti@h& applicant, rather than the final product

of that negotiation, it often lackke clarity of the specificatiomd thus is less useful for claim



construction purposes.” Id. Accordingly, theuet must give less wegint to the prosecution
history than the weight gén to the claims and tispecifications._ld.

D. Extrinsic Evidence

The Court may further consider extrinsic evidence “if the court deems [such evidence]
helpful in determining ‘the true meaning of ¢arage used in the patent claims.” Id. at 1318
(quoting_ Markman, 52 F.3d at 980kxtrinsic evidence “comsts of all evidencexternal to the
patent and prosecution historycinding expert and inventordg@mony, dictionaries, and learned
treatises.”_Id. at 1317 (quoting Markman, 52 F.3d at 980). Courts look to this information when
it can assist in educating the Coalobut “the field of the inventioréind “what a person of ordinary
skill in the art would understand claim terms tean.” Id. at 1319. For instance, expert testimony
can provide useful background on the technolimgguestion, shed light on how the invention
works and further ensure that the Court’s understanding of the patent's&aspects is aligned
with that of a person with skill in the art. I1d. at 1318.

The use of extrinsic evidence, howevenas without bounds. In examining the meaning
of each disputed term, the court must give nweggght to intrinsic evidence (i.e., the language of
the claims, the specifications and the prosecutistoty) than it does to extrinsic evidence. Sky

Techs., LLCv. Ariba, Inc., 491 F. Supp. 2d 154, (B6Mass. 2007). Indeed, “extrinsic evidence

is less significant than the intriegiecord,” Lexington, 601 F. Appat 970, becauseig generally
considered less reliable tharetpatent and the prosecution bigtin determining the legally
operative meaning of the claim language specifithwparticular patent at issue, Phillips, 415
F.3d at 1317-19. For this reason, the Court cannot use extrinsic evidence to “contradict claim
meaning that is unambiguous in light of the irdiinevidence.”_Id. at 1324. That is, the Court

cannot place “undue reliance on @xsic evidence” because it “posd® risk that it will be used



to change the meaning of claims in derogatiothefindisputable public records consisting of the

claims.” 1d. at 1319 (quoting Southwall TexhlInc., v. Cardinal IG Co., 54 F.3d 1570, 1578

(Fed. Cir. 1995)).
1. The Patents at Issue

This lawsuit involves patents addressinght®logy for single-serve beverage brewing
systems. D. 87-2 (‘343 patent); D. 87-3 (‘149 pgteD. 87-4 (‘150 patentD. 87-5 (‘151 patent);
D. 87-10 (‘260 patent). Keurig alleges that Touck &wad continues to infrge at least claim 5 of
its ‘260 patent by manufacturirend selling Touch brewing systems and components thereof,
including the Supercharger and Touch XLarge cu3. 1 11 84-90. Touch counterclaims that
Keurig is infringing Touch’s ‘343 patent, ‘149teat, ‘150 patent and ‘151 patent by making and
selling the Keurig 2.0 Brewer and componenerd¢lof and inducing customers to purchase the
Keurig 2.0 Brewer, K-Cups ari¢tCarafe pods. D. 30 {1 57-88.

Keurig filed its ‘260 patent on April 3, 200éhd the patent was issued on December 2,
2003. D. 87-10 at 2. Touch filed af its patents relevant toithcase on November 14, 2014. D.
30-1 at 2; D. 30-2 at 2; D. 30&8 2; D. 30-4 at 2. Touch’843 patent was issued on September
29, 2015, D. 30-1 at 2, whereas the ‘149, ‘150 ‘4bd patents were issued on October 6, 2015.
D. 30-2 at 2; D. 30-3 at 2; D. 30-4 at 2.
V. Procedural History

Keurig filed this patent infringement lawi$ on February 1, 2016D. 1. Touch filed
counterclaims against Keuri@p. 6, 30. Touch then moved fpreliminary injunction, requesting
that this Court enjoin Keurigdm distributing and selling Keurig.0 Brewing System brewers.

D. 7. After allowing certain expited discovery, the Court deni&duch’s motion for preliminary



injunction! D. 19; D. 68. After claim construoti briefing, the Court held a Markman hearing
and took the matter under advisement. D. 98.

V. Construction of Disputed Terms

The parties dispute the meaning of th#ofeing terms and the Court resolves these

disputes as discussed beldw.

A. Disputed Terms in Touch’s Patents
1 Beverage Ingredient/Beverage Grind
Term Touch’s Construction Keurig's Construction
Beverage Ingredient/Grind Aningredient to brew alngredient for making
beverage beverage, including tea,

cocoa, milk, soup, and coffeg.
When the beverage ingredignt
is ground coffee, the grind size
must be that specified at
10:55-11:3 and depicted |n
Figure 8B and not that
specified at 10:39-54 and
depicted in Figure 8A

[For the ‘343 patent, the first
and second column and lir
citations in this propose
construction are 10:58-1116
and 10:42-57, respectively]

o

1 Although the Court expressed initial imps@éns on possible constructions of disputed
terms during the preliminary injunction phase, thasitial claim constructions are subject to
revision as the case develops. Printguard, \n Anti-Marking Sys., Inc., 535 F. Supp. 2d 189,
197 (D. Mass. 2008); Acoustic Processing Tech., Inc. v. KDH Elec. Sys. Inc., 697 F. Supp. 2d
146, 155 (D. Me. 2010) (citing Sofamor Danek Ghpc, v. DePuy-Motech, Inc., 74 F.3d 1216,
1221 (Fed. Cir. 1996)).

2 The parties have resolved thdispute as to another terrihat is, the parties agree that
the term “longitudinally extending discontinuity” should be constiagtha break in continuity of
the cartridge sidewall along at least part of thevsadidength.” D. 97 at 2.The Court adopts this
agreed-upon construction.




The parties dispute the meaning of the tdsaverage ingredient’ral “beverage grind” as
they appear in claims 1-3, 7-10, 13 and 18-d@nfthe ‘343 patent; claims 1-7, 10, 12-19, 22-26
and 28 from the ‘149 patent; claims 1, 2, 4A8 40-15 from the ‘150 patent; and claims 1-4, 6-
11, 13-18 and 20-22 from the ‘151 patériD. 97-1 at 2, 6.

Those claims generally usestherms “beverage ingredient” and “beverage grind” in the
same manner throughout the four pdde For instance, claim 1 the ‘149 patent covers “[a]
method of brewing a beverage from either ona difrst beverage cartlge having a beverage
ingredient therein and a secondséege cartridge having a beveraggredient therein.” ‘149
patent, 33:27-30. Similarly, claim 1 of the ‘150 pdteovers, in relevamart, a method of brewing
a beverage with a brewer with certain qualities such thakeWiee can create a drink from “a first
beverage cartridge having beverggimd therein” and with the aliy to brew a beverage from “a
second beverage cartridge havingdrage grind therein.”150 patent, 33:1&0. In essence, the
term is used in the claims when describingrthieture to be included in the beverage cartridge
that will ultimately be pierced angked to brew a single-servertki While the parties agree that
the term refers to multiple types of drinks, see, e.g., D. 87 at 8-9, D. 88 at 22, they dispute whether
the term has a more limited definition as tougrd coffee, D. 97-1 at 6. That is, Touch urges the
Court to use an ordinary definition of “beveraggredient” or “beverage grind” such that it means
“[a]n ingredient to bew a beverage” as to any drinks includoudfee. D. 87 at 8. Alternatively,
Keurig contends that these terms only definertiquéar sized coffee grounds as explained in the

patent specification. D. 88 at 22-24.

3 Unless otherwise indicated, the parties’ dispas to the remaining terms in this Order
are terms that are used witliive patent claims listed above.
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Here, the Court adopts Touch’s constructithat “beverage ingredient” or “beverage
grind” indicates “an ingredient to brew a beveragEgitst, this definition accords with the claim
language itself, which expressesrastrictions as to thcoffee grind size thabuld constitute the

beverage ingredient grind. See, e.qg., ‘149 patent, 33:25-440 patent, 33:18-40. As a result,

this definition comports with the ordinary meag of the claim language when considered as a

broadly written term with no immediate modiserSee Johnson Worldwide Assocs., Inc. v. Zebco

Corp., 175 F.3d 985, 989 (Fed. Cir. 1999).

Further, the remainder of the intrinsic eatiite, including the language in the specification,
fails to overcome the “heavy presumption in fawbfassigning] the ordinary meaning” to the
claim language. Id. First, theespfication includes laguage that further confirms that “beverage
ingredient” and “beverage grind” should have trdinary definition as the invention is first
described as being directed “to a brewing sysi@mmaking hot beverages such as coffee, tea,
cocoa, milk, and soup.” ‘149 mnt, 1:18-19. Here, the patanbkes no distinction as to the
necessity that the brewing system is limited pa#icular coffee grind size. Moreover, there are
several other instances in which the specificasipecifically describes the “beverage ingredient”
or “beverage grind” when referring to ceff grounds and does not designate the grind size
formulations proposed in Keurig's constructioRor instance, the invention summary explains
that “the first chamber may bagked with a first beverage grisdch as coffee grind,” ‘149 patent,
5:10-11, without indicating any limit@n as to the sizeef the coffee grinds to be used in
conjunction with the inverdin covered by the patent.

To support its proffered construction, Keurigllights that the specification in each of the
relevant patents uses two diagrafigures 8A and 8B, to contrakbke distribution of coffee grind

sizes in a typical K-Cup and thesttibution of coffee grind sizes twe used as the beverage grind



in accord with Touch’s invention. D. 88 at 22: The Touch patents do distinguish the coffee
grind sizes used in a K-Cup ana¢le that they suggest shouldused alongside this invention:
the specification includes a graph that represeetsdintrast in grind size formulations between
the K-Cup and the ideal formulation for theuth invention and provides the details of a
controlled experiment that fourtbat the proposed coffee grind formulation produced coffee that
was eight percent stronger thizne K-Cup formulation. ‘149 pant, 10:39-12:45. The discussion
of coffee grind sizes, however, does not necdssitefining the terms #wverage ingredient” and
“beverage grind” as narrowls Keurig urges.

First, the claim language expredgbat “the invention is not tiee restricted except in light
of the attached claims and theguivalents.”_See id. at 33:23-24. As stated, none of the claims
circumscribe “beverage ingrediertt “beverage grind” by a certagoffee grind size. See Pfizer,

Inc. v. Ranbaxy Labs. Ltd., 457 F.3d 1284, 1290 (Fed.20Di06) (explaining that restricting the

claim based upon illustrative examples was imprdpmrause the specification stated that the
examples were “not to be read limiting the scope of the invémm”). Second, the fact “[t]hat
claims are interpreted in light of the specificatioes not mean that everything expressed in the

specification must be read intd af the claims.”_Teleflex, lo. v. Ficosa N. Am. Corp., 299 F.3d

1313, 1326 (Fed. Cir. 2002) (quoting Raythean € Roper Corp., 723 F.2d 951, 957 (Fed. Cir.

1983)). That is, a party “cannot overcome the Viggaresumption’ that a claim term takes on its
ordinary meaning simply by pointing to the preéel embodiment or other structures or steps

disclosed in the specification or prosecutiondrigt’ 1d. (quoting CCS Eness, Inc. v. Brunswick

Corp., 288 F.3d 1359, 1366 (Fed. Cir. 2002)). Althokighrig argues thafouch was acting as
its own lexicographer in defining “beverage iaedient” and “beverage grind” and those terms

must thus take on a more specific meaning, thabnly true when gatent-holder “clearly
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express[es] an intent to redefine the term” spdie. _Hill-Rom Servs., Inc. v. Stryker Corp., 755

F.3d 1367, 1371 (Fed. Cir. 2014) (quoting ThomeBony Comput. Entm’'t Am. LLC, 669 F.3d

1362, 1365 (Fed. Cir. 2002)). No such intent barmgleaned from the Touch patents.

Keurig still contends, however, that its radimited construction isppropriate because
the Touch patents describe Figure 8B as a grepitesenting “distribution of coffee grind sizes
according to this invention.” D. 88 at 22-24; 3843 patent, 6:42-43. “It is true that, in some
circumstances, a patentee’s consistent refertenaeertain limitation oa preferred embodiment
as ‘this invention’ or th ‘present invention’ can serve tonit the scope of the entire invention,

particularly where no other intrinsic evidenagggests otherwise.” Absolute Software, Inc. v.

Stealth Signal, Inc., 659 F.3d 1121, 1136 (Fed. 2i11). However, the “use of the phrase

‘present invention’ or ‘this invention’ is not always so limiting, such as where the references to a
certain limitation as being the ‘invention’ are mwiiform or where other portions of the intrinsic
evidence do not support applying the limitation te émtire patent.”_ldat 1136-37 (collecting
cases). That is, the use of these phrasesriesitomatically limit the meaning of claim terms

in all circumstances. Netcraft Corp.eBay, Inc., 549 F.3d 1394, 1398 (Fed. Cir. 2008).

After considering these guidepssthe Court concludes thitneed not adopt Keurig’'s
more limited construction for coffee grind becausthefpatents’ usage oftis invention.” First,
the Federal Circuit has articulated that the us&mofccordance with this invention” is highly
suggestive when placed in the Summary of theshtion because it suggests that the limiting

principles apply to the entire invention and not@heone or more embodiments. See TriStrata,

Inc. v. Microsoft Corp., 594 F. App’x 653, 6%6ed. Cir. 2014). Hereéhowever, the singular
discussion of the coffee grind foutation is not located in the sumary of the invention. See ‘149

patent, 10:55-12:45. Instead, hemhere the summary of the imteon discusses the “beverage
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grind” or “beverage ingredient,” it says, without eladdan, that certain @mbers of the device
“may be packed with beverage grind” such asffee grind” or “powdercream.” See id. at 5:10-
13 (making no mention of coffee gd or coffee grind formulation specifications necessary for the
beverage ingrediermr grind).

Moreover, the construction of “beverage edient” or “beverage grind” stands on
different ground from cases in which the phraseseng invention” or “ths invention” compelled
construction of a claim term with a more limitedid#ion consistent with a particular description
or embodiment. In those cases, each of the Epeavided a circumscribeatkfinition of a claim
term and then repeatedly used that claim ternth this limited construction, convincing the
Federal Circuit that the terms at issue shouladrestrued uniformly with that same limitation.

For example, in Edwards Lifesciences LkCCook Inc., 582 F.3d 1322, 1331 (Fed. Cir. 2009),

the Federal Circuit construed the term “graft” to mean an intraluminal device because “the
specification frequently describemn ‘intraluminal graft' as ‘thepresent invention; or ‘this
invention,” indicating an intent timit the invention to intraluminal devices.” Likewise, in Lydall

Thermal/Acoustical, Inc. v. Fed.-Mogul Corp., 344 F. App’x 607, 613-14 (Fed. Cir. 2009), the

court held that “the specification repeatedlysaées the batt as viag an insulating layer

disposed between two binding layeasd that this “consistent degation” makes clear that the

“fibrous batt of fibers” must havéhree layers. This is alsoetltase for Honeywell International

Inc. v. ITT Industries, Inc., 452 F.3d 1312, 1313, 1@&d. Cir. 2006), where court construed

“fuel injection system component” to mean fuétef because the description referred to the fuel
filter as the invention on at least four differentasions. This is distinct from the Touch patents,
which only discuss the coffee grifidrmulations once in the enttyeof the patents and refrain

from applying or mentioning angoffee grind size limitations whetescribing or discussing the

12



“beverage grind” or “beverage ingredient” thghwut the remainder oféhabstract, specification
and claims.

Keurig's proposed construction also aske tBourt to construébeverage grind” and
“beverage ingredient” to exclude the descaptirelated to Figure 8A, the coffee grind sizes
generally provided in a singkerve cartridge sold by Greavountain Coffee Roasters and
provided in a K-Cup. D. 88 at 224. The Federal Circuit hascgnized that “the specification
may reveal an intentional disclaimer, or disaaf of claim scope by the inventor” by making

clear that the invention does notluide a particular feature. &pwave Sys., Inc. v. Apple Inc.,

808 F.3d 509, 513 (Fed. Cir. 201&uoting Phillips, 415 F.3d at316). The standard for
disavowal of claim scope, however, is “exactiregid requires the Court twonclude that “the
specification is ‘both so clear eisshow reasonable clarity and deliberateness, and so unmistakable

as to be unambiguous evidence of disclaimeld?” (quoting Dealertrack, Inc. v. Huber, 674 F.3d

1315, 1322 (Fed. Cir. 2012)). To hold disavowatlaim scope through the disparagement of a
particular characteristic, the Court focusms whether “the spedtfation goes well beyond
expressing the patentee’s prefer@hand “its repeated derogat@tatements” about a particular
feature demonstrate disavowal. Id. Here, tbar€Ccannot conclude thdte Touch patents have
“repeated derogatory statements” that make clear that the invention disclaims the coffee grind size
generally used in K-Cups, particularly where tioffee grind size is mentioned only once in each
patent.

Finally, Keurig's reliance upon the interpretatiof the patent by its expert, Slocum, does
not compel an alternative outcome. As expldjnidae Court must give greater weight to the
intrinsic evidence available, kangton, 601 F. App’x at 970, and carnse extrinsic evidence to

contradict claim meaning that is othvese unambiguous, Phillips, 415 F.3d at 1324.

13



For the foregoing reasons, t@eurt construes “beverage irglient” and “beverage grind”
as “an ingredient to brew a beverage.”

2. Vertically Offset

Term Touch’s Construction Keurig's Construction

Vertically Offset Spaced above or below Positioned along and spaced
apart on a vertical line that
passes through the
longitudinal axes of the
needles

The parties dispute the meaning of the termtfeally offset” as it appears in claims 1-3,
7-10, 13 and 18-19 from the ‘34tent; claims 1-7, 13-19, 24-2@d 28 from the ‘149 patent;
claims 1, 2 and 4-8 from tH&50 patent; and claims 1-4,8, 13-18 and 20-22 from the ‘151
patent. D.97-1at2, 7.

Touch urges the Court to adopt a constructibthe term “vertically offset” based on the
ordinary meaning of the term’s constituent paf2ss 87 at 10. Because “vertical” generally means
“above or below” and “offset” generally meatspaced” or “spaced apart,” Touch proposes a
construction of the “vertically offset” as “spacablove or below.”_Id. Touch also suggests that
the word “vertically” is intended only to distingin from other ways in which the patent might
require that the outlet needles be offset, suclhaszontally offset.” D. 94 at 21-22. In Keurig’'s
view, “vertically offset” must mean “positiodealong and spaced apart on a vertical line that
passes through the longitndi axes of the needlésD. 88 at 24. That jsKeurig suggests that
the term includes the additional requirement thatoutlet needles be positioned directly above
and below one another. Id. Keurig's construttof the term “vertically offset,” therefore,
includes a limitation on the outlet needles’ tial and horizontal spacing._ See id. This
construction reads a limitation intbe claim that is not suppoddy its language. Accordingly,

the Court agrees with Touch thet construction of “vertically ofist” reflects the term’s ordinary
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meaning. _See Johnson Worldwide, 175 F.388& Moreover, the Coufinds that Touch’s

construction of “vertically offset” is more consistent with the intrinsic evidence and that nothing
in the prosecution history or Slocum’s expgptnion requires an t@rnative construction.

As further support for its construction of “vesilty offset,” Touch directs the Court to the
patent specifications and, in particular, Fgérand Figure 7 as “exemplary embodiments” of the

claimed invention. D. 87 at 10-11; see, €343 patent, figs. 6 & 7. Reproduced below, both

Figure 6 and Figure 7 illustrate ttet needles that are “spaced abawel below” one another, but

which are not positioned on the same vertical liDe87 at 10-11; see, e.g., ‘343 patent, figs. 6 &
7. Accordingly, Touch argues that Keurig’s pospd construction of “vertically offset” cannot be
correct because it would exclude not only Figures 6 and &lbdisclosed embodiments of the

claimed invention. D. 87 at 12.

Keurig first argues that this construction is improper because the term “vertically offset”
was added late in the patent mrostion such that thgpecifications andilé history cannot be

relied upon to inform the term’s meaning. D. 88 at 24-25; see D. 63-1. As Touch observes,
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however, that amendment was made “in the contextf the disclosure ithe specification” and

the amended language should be interpretediew of the embodiments described in the
specifications. D. 94 at 19-20. That is, while amendment may have narrowed the scope of the
claim, it does not necessarily follow that thenendment renders the original specifications
meaningless, especially when there is a redder@nstruction of the aended language that is

still consistent wh the specifications._See e.g., Augiiech. Corp. v. Camtek, Ltd., 655 F.3d

1278, 1285-87 (Fed. Cir. 2011) (examining originatepa specificationan the context of
construing amended patent claims).

Keurig next contends that the fact thatatsstruction of “vertically offset” would result
in certain claims not covering any of the disctheenbodiments is to be expected when the term
is added as part of a narrowing amendment. @t 28; D. 95 at 17-18. For support, Keurig relies

on Chef America, Inc. v. Lamb-Weston, In858 F.3d 1371 (Fed. Cir. 2004), and North America

Container, Inc. v. Plastipak Packaging,.|Jn€15 F.3d 1335 (Fed. Cir. 2005), but neither case

compels the Court to change its construction oftfeally offset.” In_ Chef America, the patentee
argued for a construction of the disputed terat thas contrary to its ordinary meaning on the
basis that the ordinary meaningckided all the preferred embodimgim the specification. Chef
America, 358 F.3d at 1372-74. Thauct rejected this argument, refag to “redraft the claim[]”

and instead construing “the claim as written, not as the patentees wish they had written it.” 1d. at
1374. Here, the construction of “vertically offsetatiouch urges is nobatrary to its ordinary
meaning; rather, this construction providegiefinition that accords with both the ordinary
meaning and the patent specifications.

In North America Containerthe court construed a patenterm to exclude certain

embodiments because the patentee had effectively disclaimed those embodiments during patent
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prosecution. _N. Am. Container, 415 F.3d1346 (citing_Elekta Instrument S.A. v. O.U.R.

Scientific Int’l, Inc., 214 F.3d.302, 1308 (Fed. Cir. 2000)). Hetiere is no evience that Touch

disclaimed the embodiments contained in the spedgtitsitn the course dhe patent prosecution.
D. 94 at 21. Moreoverijtis . .. well established that a e¢taconstruction thagxcludes a preferred

embodiment is ‘rarely, if evecorrect.” Dow Chem. Co. v. Sumitomo Chem. Co., 257 F.3d 1364,

1378 (Fed. Cir. 2001) (quoting Vitronics, 90 F&d1583);_see Elekta Instrument, 214 F.3d at

1308 (suggesting it is only in “eare case,” where there gosecution history evidence and
unambiguous language, that a court will constralaian to exclude preferred embodiments). The
Court does not conclude that this is such ‘& rease;” instead, the Court construes the term
“vertically offset” to be consistentith the patent specifications.

Keurig also argues that not af Touch’s claims contain ¢éh“vertically offset” limitation
and so its proposed construction is more apjatgmbecause it would not exclude all of the
embodiments disclosed in the patent specificatibn88 at 25; D. 95 at 18Keurig insists that
where “a patent describes multiple embodiments, every claim does not need to cover every

embodiment.” _Pacing Techs., LLC v. Garmin Int’l, Inc., 778 F.3d 1021, 1026 (Fed. Cir. 2015)

(citing August Tech., 655 F.3d at 1285-87). If @eurt were to adopt Keurig’'s construction of
“vertically offset,” however, then the affext claims would cover none of the disclosed
embodiments. Keurig’s proposed construction artically offset” insteadelies principally on
Slocum’s opinion._See D. 88 at 25; D. 95 at 173®7 54. But, as the Court has already observed,
extrinsic evidence cannot be ugedcontradict an otherwise umbiguous claim term._Phillips,
415 F.3d at 1324. Slocum’s opinion that the tieatly offset” needles address the spatial
relationship between the inlehé outlet needle, D. 3B 74-75, does not change that the claims

specify only that the outlet needles be verticaffget. See, e.g., ‘343 Patent, 36:38-51.
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For all the forgoing reasons, the Court congtrtwvertically offset” as “spaced above or

below.”
3. Needle
Term Touch’s Construction Keurig's Construction
Needle An instrument with a sharplollow tube with a sharp end

end that pierces and that
injects (in case of an inlet
needle) or drains (in the case
of an outlet needle)

The parties also dispute the ctyostion of the term “needle” iall of the relevant claims.
D. 87 at 12-14; D. 88 at 12-16.

As an initial matter, the parties appear to aghat a “needle” is a device that has a sharp
end used for puncturing. D. 87 H2-14; D. 88 at 12-16. Kegrfocuses its dispute on whether
that “needle” must be hollowSee D. 88 at 15. Based upon the language in the claims and the
specification, the Court first concludes that the tamgedle” must be construed such that it is “an
instrument with a sharp end that pierces.” Fatance, claim 1 in the ‘343 patent states that it
covers a “beverage brewer and cartridge combination” wherein “the inlet needle will pierce the
first beverage cartridge” and “the first outlet needlt pierce the firstbeverage cartridge,” and
wherein “the inlet needle will prce the second bevercartridge” and “theecond outlet needle
will pierce the second beverage cartridge.”433patent, 36:23-48; see id. at 38:38-39, 50-51
(stating that “the first outlet needle will have pierced the first beverage cartridge” and that “the
inlet needle will have pirced the second beveragartridge”). In contextit is clear that the
various “needles” are for puncturing their respecheserage cartridges. The remainder of the
intrinsic evidence provides neason to deviate from this “ordinary and customary meaning.”
Phillips, 415 F.3d at 1312 (quog) Tex. Digital, 308 F.3d at 1202)Instead, the specification

language provides further support for this camdton. Therein, for edmple, the invention
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summary describes how “[tlhe breag chamber may have a deepllwéath one or more needles
therewithin to pierce through the bottom of the cdgeei system when inserted into the well.” ‘343
patent, 4:26-29; see idt 4:57-60; D. 87-2 at 2For these reasons, a “needle” is at least “an
instrument with a sharp end that pierces.”

The crux of the parties’ dispute is whethéneedle” is necessarily a hollow tube. D. 87
at 13-14; D. 88 at 13-15. Here, the intrinsic evademakes clear that the patent employs the word
“needle” to mean a hollow tubeAlthough the claim language d@evoid of any language that

specifically describes the “needle” as a hollmbe, “[a]nother construction would improperly

divorce the claim ‘from the context of the weih description.”_Worlds Inc. v. Activision

Blizzard, Inc., No. 12-cv-10576-DJC, 2015 WL 393238%13 (D. Mass. June 26, 2015) (quoting

Nystrom v. Trex Co. Inc., 424 F.3d 1136, 1144-4®dFCir. 2005)). That is, the patent

specification language repeatedly indicates ttet “needle” is a hollow tube because it
consistently states that liquid air flows through the needle. FHastance, the specification states
that the needles in the invention would be ¢aresl such that “liquid may pass through the first
needle and exit through a first outline” and sthdt “liquid may pass through the second needle
and exit through a second outlet343 patent, 8:37-60. It also eqnhs that once the first needle
pierces a certain target areagtierage may pass through the firsedle and exist tbhugh the first
outlet” and that “[tlhe brewer system may bewded to inject hot wiar through the injection
needle” leading to the “beverage. exit[ing] through the secomekedle.” _Id. at 10:8-41, 13:19-
27; see id. at 20:20-21 (explainingath[h]ot water [is] injected through the top needle”); id. at
22:11-14 (stating that “the combination ofetheverage flavor may exit through the second

needle”);_id. at 35:1-2 (noting that “fee passes through the second needle”).
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In addition to explaining that liquid and diow through the needle, the specification also
explains how the technology prevents the ne&dle being clogged. For example, the patents
explain that the technology developed sucht tthe “powder cream substantially dissolve
instantly . . . so that the combination of the hage and the dissolvedywder cream does not clog
the needle.” _Id. at 5:10-16Later, the specification describ&ow the device “may pump air
through the third tube, thus in essence blowimghabugh the top needle and the coffee grind in
the cartridge to purge the topedle from clogging.”_Id. at 28:20-27; see id. at 36:14-17. The
only “needle” that fits these casgent and repeated descripticsa® ones through which fluid
flows. Thus, the claim language need not exglyedefine “needle” aa hollow tube—as Touch
contends—because “its meaning to the ordinatigaar after reading the entire patent” indicates
that the “needle” must be hollowsee Phillips, 415 F.3d at 1321.

Touch posits that Keurig's construction is improper because the Touch patents include
other disclosed embodiments of the term “neédileyond just a hollowube. D. 87 at 13.
Although Touch asserts that theonstruction is ill-fitting lecause the Beaulieu patent is
incorporated by reference and includes other formations of a “needle,” D. 87 at 13, the reference
to the Beaulieu patent does not compel a broadmmititen of needle as to Touch’s patents. While
the Beaulieu patent states that there arerakbtyges of piercing echanisms including “a non-
hollow needle,” the Touch patents only incorporate the Beaulieu patent as to its filtration and
cartridges. Indeed, the patent states thatBkaulieu patent applitan is incorporated by
reference because even though it “discloses & miongated filter” thashould “brew a bigger
and/or stronger cup of coffee,” the Beaulieu padgmiication still only ceates coffee with “TDS
levels of about 0.95% which may lensidered weak” such thattre is still a need to brew

stronger tasting coffee using a single-serve cartridge.” ‘151 pa@téot59. It is not incorporated
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with respect to its various ndecembodiments. Thus, constrgi“needle” as a hollow tube does

not disregard or discount this imporation by reference. See Trs. of Columbia Univ. in City of

N.Y. v. Symantec Corp., 811 F.3d 1359, 1368 (Feéd. 2016) (explaimg that “fleeting

references” to other patent ajgpktions could not “overcome the overwhelming evidence in the
specification and the prosecution bist, especially given the spec#itton did not ‘even refer with
any detailed particularity’ to the passagesiw used to support aalternative construction

(quoting_SkinMedica, Inc. v. Histogen Inc., 727 F.3d 1187, 1207 (Fed. Cir. 2013))).

Touch also points to certain extrinsic evidence to suppattatineedle” is not a hollow
tube. For one, Touch provides examples of varkeurig 2.0 user guides, in which Keurig warns
consumers to take caution astiiree sharp needlesahpuncture packs” even though the Keurig
2.0 machines employ non-hollow puncturing instrateavith two outer grooves along which the
liquid flows. D. 7-13 at 5; D87 at 14. Because the repeated descriptions in the specification
make clear that a “needle” is a hollow tube, the Court cannot rely uponttimsie)xevidence such
as the Keurig 2.0 user manuals to concludeadlfaeedle” can also be a non-hollow device.

For the foregoing reasons, the Court constfineedle” in the Touch patents to mean “a
hollow tube with a sharend that pierces.”

4. Outlet Needle

Term Touch’s Construction Keurig's Construction

Outlet Needle An instrument with a sharbollow tube with a sharp end
end that pierces and thathat pierces the bottom of |a
drains beverage cartridge, is an

element of the cartridge
holder, and provides a flow
path for beverage to exit

The parties dispute the term “outlet needI®’ 87 at 14-17; D. 88 at 16-19. First, the

parties disagree as to whether thatlet needle” is a hollow tub&ith a sharp end or simply an
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instrument with a sharp end. Here, the Chat already concludedahthe patent language
indicates that a “needle” is a hollow tuwéh a sharp end that pierces.

The parties further disagree as to whether an “outlet needle” pierces and drains—as Touch
contends—or pierces the bottom of a beverageidget and provides a flowath for a beverage
to exit—as Keurig maintains. D. 87 at 14-17;88.at 16-19. The Court first concludes that an
“outlet needle” provides a flow fafor a beverage to exit thewee in light of the specification
language. Indeed, the Touch patents’ speciboatirepeatedly explain that the outlet needles
allow liquid to pass through and exit the device. For instance, the ‘343 patent explains Figure 3B
by stating that “[t]he holder may have a first funnel coupled tditsteneedle such that liquid may
pass through the first needladaexit through a first outlet” antthat “[tjhe holder may have a
second funnel coupled to the second needle such that liquid may pass through the second needle
and exit through a second outlet343 patent, 8:55-60. This sampatent further provides that
“[tlhe beverage may . . . exit through the @stt needle to pass through the second channel and
exit through the second outle Id. at 13:24-27. Similarly, the fent states that “the combination
of beverage flavor may exit through the secoeddle” when describing Figure 27. Id. at 22:15-
17.

Although the Court construes the term “outlet needle” as amimsnt that provides a flow
path for a beverage to exit, the Court does noptleurig’s further cortsuction that the “outlet
needle” is also a device that necessarily petbe bottom of a beverage cartridge. There are
references within the patent thdgscribe the outlet needle asmping the bottom of the beverage
cartridge, providing some intrinsic support for Keurig’'s proposed construction. For example, the
patent describes Figure 5B angkins that “the second needierces through the basin of the

cup” at position 132. ‘343 patent, 9:38-45. Simylads to Figure 11 reproduced below, the patent
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states “[t]he beverage may drop down into theebaf the cup, and exit through the second needle
to pass through the second channel and exit through the second outlet.” Id. 13:24-27. As the
diagram indicates, the patent shamsoutlet needle puncturing theskaof the cartridge to remove

the beverage drink.

Other components of the specification further catie that the outlet needles pierce the bottom of

the cartridges to drain the beveragyenk. See, e.g., id. at ¥2-54 (describing Gure 15C, in

which both outlet needles are migrg the bottom of the cartridges); 27:42-56 (same as to Figure
35). In addition to the specification language, thentkabstract also indicates that “outlet needles”
should be construed as instruments that piereebtittom of the cartridges. Id. at Abstract
(explaining that the holder has amemore needles that “piercadligh the bottom ahe cartridge
system” and that “the outlet needle pierces through the bottom of the cup”).

While a portion of the patent specification indicates that the patent contemplates an outlet
needle that pierces the bottom of the cartridge,Gburt cannot construe “outlet needle” in this
limited fashion. Courts engaging in claim cwastion “normally do not interpret claim terms in

a way that excludes disclosed examples in the specification.” Verizon Services Corp. v. Vonage
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Holdings Corp., 503 F.3d 1295, 1305 (Fed. @007) (citing_MBO Labs., Inc. v. Becton,

Dickinson & Co., 474 F.3d 1323, 1333 (Fed. Cir. 2007)). Construing “owgéstle” to pierce the

bottom of the cartridge would do just this by igng the disclosed Figure 27 (reproduced below).

1628

FIG. 27

For this figure, the specification explainsatt[tlhe brewer sygm may provide a first
needle adapted to pierce the lid [of the cartridgehdbhat the tip of the first needle expands the
inner flow . . . [and] provide a second needle thetces the lid at the space to drain the beverage
within the cup.” ‘151 patent, 22:3-13. That i fatent teaches that thgtlet needle, at location
1626, can pierce the lid ofdicartridge instead of the bottomtbe cartridge to provide a flow
path for the beverage exit the devicé. Accordingly, the Court does not adopt Keurig's proposed

construction that the “outlet needledaessarily pierces ¢hcartridge’s bottorn.

4 As previously explained, a patentee’s conmisteference to a certain limitation as “this
invention” or “the present invention” can benstrued to limit the scope of the invention as a
whole when no other intrinsic evadce suggests otherwise. Seadlbte Software, Inc., 659 F.3d
at 1136. In this case, althougletpatent uses the phrase “tmsention,” it also specifically
includes an embodiment that describes a secondenesed to drain thieeverage by piercing the
lid of the cartridge.

® Touch also asserts that adopting Keurigosstruction would improperly exclude disclosed
embodiments, Figures 38 and 39. D. 87 at 15N&mely, Touch relies upon Figures 38 and 39
to support its contention that “outleeedles” are not limited togaicing the bottom of a beverage
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Finally, Keurig urges that the Court constrtgitlet needle” to bean element of the
cartridge holder for purposes of afi the claims at issue in thisatin construction.D. 88 at 16.
The intrinsic evidence supports tlwsnstruction. For example, tepecification explains various
methods that “may be utilized replace the cup holder providedth Keurig brewers with the
cup holder” in Figures 19A-19C@nodels showing “various persgere views of the cup holder
having the first and second outietedles.” ‘343 patent, 17:36-F8-60. Those methods explain
that the Keurig brewer’s cup hidr can be replaced with “anténchangeable cup holder with a
first needle and a second needle.” Id. at 17&849. In addition, the claim abstract also provides
that the invention is a beverage cartridge systewhich “[tlhe holder may have a deep well with

one or more needles therevitthi 1d. at Abstract.

cartridge. These embodiments, however, do not compel such a conclusion because the diagrams
show only an inlet needle piercing the top a@atridge and do not depict an outlet needle doing
the same. ‘343 patent, 29:4-33. Instead, Figureh®88s an outlet needle piercing the bottom of
the cartridge. _See ‘343 patent, Figure 3&ug, these figures do not weigh against Keurig’'s
proposed construction. SimilarlJpuch asserts that the Court canlmoit “outlet needle” in this
manner because the Touch patents incorporatBdhalieu reference, which discloses an outlet
needle that pierces the side dof ttartridge instead ofétbottom. D. 87 at 17. As explained above,
however, this incorpotemn by reference does not compedtifferent constrution of the term
“outlet needle” here because the Touch patents oodyporate this other patent as to its filtration
and cartridges. See supra; se@,, ‘151 patent, 2:40-59. For tee®asons, the Court concludes
that these arguments do pobvide additional suppofor its determination it an “outlet needle”
does not necessarily pierceethottom of a cartridge.
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Moreover, the embodiments in Figuresa@®l 39 support thisonstruction.

FIG. 38
The patent includes these embodiments to showdé&sew of the beverage brewer system” and
“the beverage brewer system . . . with its cover in a closed position.” Id. at 7:57-61. When
describing the diagrams, the patent teachestligatliagram shows that an inlet needle may be
attached to the cover of the dewj but does not depict an outleedle in that same position. See
id. at 29:4-33. Instead, the pateexplains that “[w]ith theswitch open, the second pump may
substantially pump air through the fourth and fifibés . . . and inject ainrough the cartridge to
substantially purge the [inlet] needle,” posieal at 74A “and water ihin the cartridge out
through a second needle” positidnat 319A. ‘343 patent, 29:28-33This further supports a
construction in which the outlet needle is an element of the cartridge holder, and not a reading

where the outlet needle may be otheenattached to another parttbé device such as the cover.
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That is, these embodiments providg&insic evidence that the inlaeedle need not be an element
of the cartridge holder, but do netigh in favor of concluding thsame as to the outlet needle.
Touch asserts that construing “outlet needis”an element of the cartridge holder is
improper for two main reasons. First, Touch adesrthat the outlet needle cannot be an element
of the cartridge holder because Figure 27 wouéhthequire that the inlet needle was also an
element of the cartridge holder which cannot be the.chis’g Tr. at 14-15. The Court disagrees.
First, Figure 27 depicts “a crosgctional view of a cartridge stgm” and does not explain where
the inlet and outlet needle are housed in thagi@dm. _See ‘343 patent, 21:52-22:17. That is, the
patent does not use Figure 27 to explain whexartet and outlet neediébelong in the claimed
invention, i.e. on the lid, in the cartridge holder,elsewhere. In addition, concluding that the
outlet needle is an element okthartridge holder doest necessitate that the inlet needle must
necessarily be an elentasf the cartridge holder as wektause there are other embodiments and
other descriptions within each of the patents thatsthat the inlet needle can be attached to the

lid of the brewer._See, e.g., ‘343 patent, 29:4-18.

Second, Touch contends that construing an ondletlle to be an elamnt of the cartridge
holder would violate the doctrine oflaim differentiation. Hr'g Trat 14. Claim differentiation is

the “presumption that each claim in a patent hdifferent scope.”_Curtiss-Wright Flow Control

Corp. v. Velan, Inc., 438 F.3d 1374, 1380 (Fed. 2006) (citing_Versa Qp. v. Ag-Bag Int’l

Ltd., 392 F.3d 1325, 1330 (Fed. Cir. 2004)). When apaizs independent claims and subsequent
claims that are dependent uponirrorporate those independefdims, there is a “presumption
that an independent claim shouldt be construed as requiriadimitation added by a dependent

claim.” Id. (citing Nazomi Comm’ns, In&. Arm Holdings, PLC., 403 F.3d 1364, 1370 (Fed. Cir.

2005)). That s, “[ulnder the doctrine of clainffdrentiation, ‘the presence of a dependent claim
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that adds a particular limitation raises a presiwngthat the limitation in question is not found in

the independent claim.”__Reckitt Benckis@c. v. Watson Labs., Inc., 430 F. App’x 871, 877

(Fed. Cir. 2011) (quoting LiebFlarsheim Co. v. Medradnc., 358 F.3d 898, 910 (Fed. Cir.

2004)).

Here, the claims at issue in this cownstron are a combination of independent and
dependent claims. For instance, the partisgutie the meaning of “outlet needle” in claims 1
and 2, where claim 1 is an independent claimaaith 2 is dependent upon claim one. See ‘343
patent, 36:20-57. Here,ain 1 covers a beverage brewer aadridge combination in which the
brewer has a cartridge holder, mbileacover, a pump, an inlet néedand two outlet needles. Id.
at 36:23-33. Claim 2 coversdltbrewer and cartridge combiratilaid out in claim 1 and adds
that “the inlet needle is mounted the cover” and “the first dket needle is loated within the
cartridge holder.”_l1d. at 36:54-5Because claim 2 has a moresific limitation that the outlet
needle is located with the cartridge holderevdas independent claim 1 does not, there is a
presumption that this limitation should not bead into claim 1. The doctrine of claim

differentiation, however, isa guide, not a rigidule.” Curtis-WrightFlow Control Corp., 438

F.3d at 1381 (quoting Laitrai@orp. v. Rexnord, Inc., 939.F 1533, 1538 (Fed. Cir. 1991)).

Indeed, “[c]laim language must always be reéadview of the written description, and any
presumption created by the doctrine of clairffedentiation ‘will be overcome by a contrary

construction dictated by the writtelescription or praution history.” _Retrctable Techs., Inc.

v. Becton, Dickinson & Co., 653 F.3d 1296, 1305 (Feu. 2011) (internal citations omitted).

Thus, while some of the claims leave open the pdigithat “outlet needle” may be an element
of another part of the brewerstgm outside of the cartridge haldéhe remainder of the patent

teaches otherwise. See Retrhtdalechs., Inc., 653 F.3d at 1305. As explained, the abstract and
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the specification prade strong indications that the outlet nkeeid contemplated to be an element
of the cartridge holder. See supra. Claim 18ef‘343 patent, an ingendent claim that does
not rely upon or incorporate any thfe other claims in the patemurther supports this reading.
That claim teaches that the brewer has a cgdritblder that has a first outlet needle positioned
within it. ‘343 patent, 38:18-21. For this reasthrg Court’s construction ajutlet needle in this

way does not offend the doctrine of claim differation. _See Retractabllechs., Inc., 653 F.3d

at 1305.

For the aforementioned reasons, the Coamstrues “outlet needle” to mean a hollow
tube with a sharp end thatas element of the cartridge heldand provides a flow path for
beverage to exit.

5. Fixed Piercing Location/Predetermined Piercing Location

Term Touch’s Construction Keurig's Construction
Fixed/Predetermined Piercingd-ixed piercing location: FixedNo construction necessary
Location place or area within the

brewer where piercing occurs

Predetermined piercing
location: Predetermined place
or area within the brewer
where piercing occurs

The parties dispute the meaning of the termgtiiyiercing location” as it appears in every
asserted claim of the '343 patent and claims #-2and 13-15 of the 150 patent. D. 97-1 at 5.
The parties likewise dispute the meaning of the term “predetermined piercing location” as it
appears in every asserted claim of the '15&maand claims 1-7 of the 149 patent. Id.

Those claims generally use the terms “fixesr@ing location” and “préetermined piercing
location” in the same manner throughout the fouepis. For instance, claim 1 of the ‘149 patent

explains that the patent covers “[a] methodmwing a beverage . . . with a brewer having an
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inlet needle, a first outlet needle, and a second outlet needle” wherein the device pierces the first
beverage with the first outlet needle “at a fpetdetermined piercing lotan within the brewer”
but does not pierce “the first beverage cartrigige second predetermingi@rcing location within
the brewer, that is vertically offset from thesfipredetermined piercifgcation.” ‘149 patent,
33:25-44. Similarly, claim 1 of the ‘343 paterdsvers “[a] beverage brewer and cartridge
combination” that can accommodate a first begeraartridge and a taller second beverage
cartridge wherein “the first outleteedle will pierce the first bekege cartridge at a first fixed
piercing location within the brewer” if the first beage cartridge is posithed within the cartridge
holder and “the second outlet needle will pierae $kcond beverage cartridge at a second fixed
piercing location within the brewehat is vertically offset from the first fixed piercing location”
when the second beverage cartridge is in theidgetholder. ‘343 patent, 36:23-53. Furthermore,
Touch does not dispute Keurig’s claim that a peref ordinary skill in the art would treat the
terms “fixed piercing location” and “predetermingi@rcing location” as synonyms in the context
of the Touch patents. D. 88 at 19. Indeed, Touch itself uses “fixed” and “predetermined”
interchangeably. See D. 94 at 14. Accordinglg,@wourt holds that the terms are synonymous.
The crux of the dispute between Keurig and Touch centers on the construction of
“location.” While both parties also agree tllaé “fixed piercing location” or “predetermined
piercing location” is where the outlet needle piettesbeverage cartridge, D. 87 at 18-20; D. 88
at 19, they diverge on their understanding of tlepemf the location within which that piercing
occurs. Touch construes “locatiom$ a broad term such that thera I$ixed place or area within

the brewer where piercing occurs,” D. 87 at 18, whereas Keurig contends, in the first instance, that
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no construction is necessanD. 88 at 19-20. Here, the Coadrees with Keurig that the terms
“fixed piercing location” and “predeterminegiercing location” do not require further
construction. First, this definition comportstiwithe ordinary meaning of the claim language.
Nowhere in the claims is “fixegdiercing location” or “predeterm&d piercing location” used in a
way that is different from its diary and customary meaning orarcontext such that a different

meaning would be required. See, e.g., ‘343 paBH1B8-39 (stating “the first outlet needle will

have pierced the first beveragetadge at a first fixed piercinpcation within the brewer”).
Further, the remainder of the intrinsic exde, including the language in the specification,
does not overcome the presumptminassigning the ordinary meaning to this term. First, the
specification includes language that furtheonfoms that “fixed piercing location” or
“predetermined piercing locat” should have a narrow defirafi. Throughout the specification,
the needles are described as “joined”coupled” to other parts tiie brewer such that the needles
are stationary and puncture in a “fixed piercing location” or “predeternprexding location.”
See, e.qg., ‘343 patent, 8:37-60, 10:8-17, 29:11-18, 3355D- Second, the fact “[t]hat claims are
interpreted in light of the specification does n&am that everything expressed in the specification

must be read into all of the claimsTeleflex, 299 F.3d at 132@oting_Raytheon723 F.2d at

957).
Touch argues that there are argtes in the specification wiegthe terms “space” or “target
area” are used, see ‘343 patdr®;16-18, 21:64-67, 22:9-11, such thabe or area” is consistent

with the specification, D. 87 at 18-19. HoweWer,terms to take on a more specific meaning, a

patent-holder must clearly “exm®an intent to redefine there” Hill-Rom Servs., 755 F.3d at

6 Because the Court agrees with Keurigismary contention @t no construction is
necessary, the Court does neach Keurig’s secondaopnstruction of that term.
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1371 (quoting Thorner, 669 F.3d at 13658l such intent can be glesmthfrom the Touch patents.
The three instances in the spaxfion where “space” or “targetea” are used do not compel the
Court to construe “location” a@place or area” where the weigbt the specification does not
support such a construction. Touch’s reliance upon extrinsic evidence—namely, an external
interpretation of the gant—does not compel afternative outcome.

Touch further suggests that the terms shoulddrestrued to indicate that the fixed or
predetermined piercing location“iwithin the brewer.” D. 87 at 18Even if further refining the
term would make the description more deth the terms “fixed piercing location” and
“predetermined piercing locatiomieed not be defined in this waecause further “defin[ing] the

claim and its inclusion would make the definitiocobmbersome.” Integrated Prod. Servs., Inc. v.

Prod. Control Servs., Inc., No. 11-cv-1034, 20UB 4647316, at *40 (S.D. Tex. Apr. 17, 2013).

The fact that the piercinigcation is within thérewer is “evident from the claim language itself
and need [not] be belabored furthield. For instance, claim 1 ithe ‘343 patent states “the first
outlet needle will pierce the first beverage cdge at a first fixed piercing location within the
brewer.” ‘343 patent, 36:38-39.

For the foregoing reasons, the Court determthas the terms “fixed piercing location”
and “predetermined piercing locatiod® not require further construction.

B. Disputed Terms in Keurig's Patent

1 Means-Plus-Function Analysis
The parties agree that theawerms in dispute in the Keg patent are “means-plus-
function” terms pursuant to 35 U.S.C. 8§ 112(f).92-2 at 2. Section 112(fallows a patentee to
express a claim limitation by reciting a functionb performed rather than reciting structure or

materials for performing that function,” Nbrbp Grumman Corp. ¥ntel Corp., 325 F.3d 1346,
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1350 (Fed. Cir. 2003). In essence, 8§ 112(f) mlesithat a structure may be claimed as a
“means . . . for performing a specified functionidathat an act may be claimed as a “step for

performing a specified function.” Masco Corp. v. United States, 303 F.3d 1316, 1326 (Fed. Cir.

2002) (quoting 35 U.S.C. § 112(f)). When 8§ 112ffplies, it limits the scope of the functional
term “to only the structure, materials, or actsatded in the specification as corresponding to the

claimed functions and equivalents thereofilliamson v. Citrix Online, LLC, 792 F.3d 1339,

1347 (Fed. Cir. 2015) (citing Ndmtop Grumman, 325 F.3d at 1350).

To construe a means-plus-function liniba, the Court must undergo a multi-step
examination. First, the Court must make “dedmination of the function of the means-plus-

function limitation.” Medtronic)nc. v. Advanced Cardiovaskar Sys., Inc., 248 F.3d 1303, 1311

(Fed. Cir. 2001). Then, theoGrt must determine the corresporgl structure in the written
description—i.e. the specification and its e@lents thereof—for p&rming that function.

Northrop Grumman, 325 F.3d at 1350 (citing Mi€bem., Inc. v. Great Plains Chem. Co., 194

F.3d 1250, 1258 (Fed. Cir. 1999)); Medtronic, 248 R3t311. An embodiment disclosed in the
specification is only a “corresponding structuiethe specification or the prosecution history
clearly associate that structure to the functiahénclaim._Id. Whenansidering the construction
of a means-plus-function limitatiothe Court is not permitted tocorporate structures from the
written description “beyond thaiecessary to perform the claichfunction.” Micro Chem., 194

F.3d at 1258.
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2. Locating

Means. . .

Term

Touch’s Construction

Keurig's Construction

Locating means comprising
least one projection in one

being configured an
dimensioned to coact
mechanical

with a

said cartridge within sai
housing

the side walls of said cartridg
and housing, said projectig

interengageme
complimentary
depression in the other of sa
side walls to resist rotation ¢

aFunction: Coacting f
pfmechanical interengageme
javith a complimentary
rdepression in the other of tl
dside walls to resist rotation (
nsaid cartridge within sai
rhousing

iGtructure: One or more inwar

4300 and 301) on the housi

sidewall that extends fa
virtually the length of the
housing sidewall and tha

engages and interlocks with o
or more complimentary
depressions in the cartridg
cartridge in a predetermined a
repeatable orientation of th
cartridge within the holder, @
one or more outward projectin

shaped bosses (element 52d)
the cartridge sidewall thg
extends along a portion of th
cartridge sidewall and tha
engages and interlocks with o
or more complimentary
depressions in the
cartridge in a predetermined a
repeatable orientation of th

sidewall to rotatably fix the

ribs (element 52b) or triangular-

housing
sidewall to rotatably fix the
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The parties dispute two terms within clainobKeurig’'s ‘260 patent, the first of which

states:

[llocating means comprising of at least garejection in one othe side walls of
said cartridge and housing, said projactbeing configured and dimensioned to
coact in mechanical interengagement wittomplimentary depssion in the other
of said side walls to resist rotatiof said cartridge within said housing.
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‘260 patent, 6:13-18 (hereineftreferred to as the term “locatingeans”). Both parties agree that
this term is a “means-plus-function” limitation, 87 at 21-22; D. 88 at 26; D. 97-2 at 2, such that
the Court must construe bothethimitations’ functions and stctures pursuant to 35 U.S.C. §
112(f).

In this instance, the parienitially disagreed on bothehfunction and the corresponding
structural limitations._Compai@. 87 at 21, with D. 88 at 28nd D. 95 at 19. Keurig, however,
offered a secondary, alternative construction imctvflocating means” served the two functions
of “locating a cartridge withima cartridge housing” and “coactiingmechanical interengagement
with a complementary depression in the other of s@lé walls to resist tation of said cartridge
within said housing.” D. 88 at 27 n.23. At thearing, Touch explained that it took “no issue”
with this second construction tfe function of “locating means.Hr’'g Tr. at 66. To obtain a
proper construction, the Court must incorporate baths in its claim consiction if it determines

that both are “purely functional.” _Baram Med. Device Techs., Inc., 616 F.3d 1309, 1317 (Fed.

Cir. 2010) (citing_Signtech USA, Ltd. v. ¥k, Inc., 174 F.3d 1352, 1356 (Fed. Cir. 1999); Al-

Site Corp. v. VSI Int'l, Inc.174 F.3d 1308, 1318 (Fed. Cir. 1999)).

Here, the Court concludes that the intinsvidence supports the construction of the
function to which the parties agreocating means” both works tocate the cartridge within the
housing and coacts in mechanicabnengagement to resist rotatiohsaid cartridge within said
housing. First, the claim languaiggelf expressly covers dual funatis. That isthe claim states
that it encompasses a holder that first serves “éscating means” for a cartridge in addition to
providing the second function of “iefing] rotation” of the cartdge when it is in the housing of
the apparatus. ‘260 patent, 6:13-18. Other lagguwaithin the patensupports interpreting the

claim language to include two distinct functions. For instance, the patent specification explains
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that the holder has a locating function. It teachas‘the plural surfacetiegularities coact with
the locating elements . . . to achieve a predetexthand repeatable oriatibn of the cartridge
within the housing” as well as includes “recessethehousing side wallghat] coact with the
bosses in the cartridge side wall to orientatectireridge within the housing in one of two possible
positions.” Id. at 2:11-14; 4:65-67. Separately patent specification explains that the holder
also functions to resist rotatiofror example, the abstract debes how the invention works such
that “[r]otation of thecartridge within the housing is resed by locating surfaces arranged to
interengage with at least one surface irregularithécartridge sidewall.”_Id. at Abstract. As a
result of both the claim language and further supjn the specification, thCourt concludes that
“locating means” has twaufictions: (1) locating and (2) resisting rotation.

The Federal Circuit’s reasoning_in Baran v.dviBevice Techs., Inc. further compels this

result. There, the appellant ased that the district court comtted error in construing that the
relevant patent claim had two functions, kease function and a retgon function, based upon

the limitation “release mearfor retaining the gu@lin the charged posith.” Baran, 616 F.3d at
1316. The Federal Circuit concluded that the claitobntemplated function is to retain for the
express purpose of producing a . . . release on demand” sutiheticiédim language tied the two
functions—release and retention—th@ same means-plus-function etarhand that this element,

in turn, should be construed according to both functions. Id. at 1317. The same is true here. Here,
the claim incorporates two functions together in a single means-plus-function element: the claim
teaches that the structural elements of thddrdiunction as both a locating means and a means
by which the cartridge will not rotate into a diéat orientation. For these reasons, the Court
adopts Keurig’s alternative construction of thedtion of “locating means” to which Touch takes

no issue. That is, the Ga construes “locating means” to hawvéunction of “locating a cartridge
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within a cartridge housing and coacting in maubal interengagement with a complementary
depression in the other of said side walls tostesitation of said carttge within said housing.”
Having determined the term’s functions, theurt must now construe the corresponding

structure that is claimed for performing said fiimres. Medtronic, Inc., 248 F.3d at 1311. Keurig

contends that “a projection in the side wafl a cartridge or housing, and a corresponding
depression in the side wall of the other, exasmf which are shown in Figures 3-9 and 11 and
structural equivalents thereof” is the struetuhat performs the dual functions of locating a
cartridge and having that cartridgesist rotation._See D. 88 at 28.

The Court agrees that the term’s structurstnmclude at least or@ojection in the side
wall of a cartridge or housing with a corresponding dsgion in the side wall of the other. First,
the claim language supports thi®posed structural definition atés no express contradictions.
That is, both the claim language and the propasedtruction have (1) a projection in the side
wall of a cartridge or housing and (2) a compleragntiepression in the side wall of the other.
See ‘260 patent, 6:13-18. Because “[a] means-fuinction claim encompasses all structure in
the specification corresponding to that element and equivalherctures,” Micro Chem., 194 F.3d
at 1258, the Court must also examine the embaasni@acluded in the ‘260 patent. Here, the
figures included in the patent specification furttenforce that “locating mans” is structured to
include “a projection in the side wall of a cattre or housing, and a corresponding depression in
the side wall of the other.” Reproduced irrtgaelow, the patent embodiments show multiple
variations of the intedcking projection and depression struetudn Figure 6, for instance, the
projections and depressions atewn as “internal grooves” e sidewall of the housing with

projecting ribs in the side wall of the cartridgehile Figure 9 depicts another embodiment of the
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cartridge holder with “surface irregularities in the form of protruding somewhat triangular-shaped

bosses.”
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Distinct from Figure 6 and Figu& Figure 8A shows a waved arrafygrooves thainterlock with

protruding notches. & ‘260 patent, 3:9-23.

That is, the embodiments show numerous formatartbe “locating means” structure, each of

which depict the claim’s covered function—to orieattridges and to resist their rotation within
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a housing. In turn, Keurig’'s construction—whichacessitates a projection in the side wall of a
cartridge or housing with a compbentary depression in the sidelled the other—captures each
of these distinct embodiments and their egents and thus coverhe patent specification
landscape in its proposed definition.

In addition to the claim language and the embaits, the abstract and the specification

language further support this construction. Sigatech USA, Ltd., 174 Bd at 1356 (determining

that it was appropriate that @wt look at sources in the patespecification other than the
preferred embodiment, such as “the backgroumtl summary of the invention sections of the
specification,” when construing the structurenpmnent of a means-plus-function limitation). The
specification, for instance, explains that tlbeered projections and peessions encompass “any
deviation from a smooth surface tha[t] can meatelhyi interengage withdjacent components or
surfaces of the housing” and that the patentudes non-limiting examples of such surface
irregularities. ‘260 patent, 3:9-23. The abstrasbdéaches that the structure “with at least one
surface irregularity in # cartridge sidewall” serves thanfction of resisting rotation of the
cartridge. _Id. at Abstract. This is all to sagttthe entirety of the patent—the claim language, the
specification language, the abstract and the imduwembodiments—all demonstrate that the first
portion of Keurig’'s proposed construction is correct. Moreover, the patent language indicates that
the structure that performs this function haslafined number of projections and depressions, but

instead can include one, two or multiple surface irregidar See, e.g., id. (noting that the rotation

of the cartridge is resisted bytl@ast one surface irregularityijt. at 1:61-65 (exjining that the
present invention has “at least oaad preferably a plurality oftrategically placed surface

irregularities”). For these reasomnise Court concludesdhthe structure théatlfills the “locating
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means” function has “one or mopgojections in the side watif a cartridge or housing, and
corresponding depressions in gide wall of the other.”

Although Keurig further contends that the “fding means” structermust also include
“examples of which are shown in Figures 3-9 &fhdind structural equivalents thereof,” the Court
declines to adopt this portion of Keurig’'s posed construction. First, the Court need not
expressly include “structural equleats thereof” in its construction because it is settled law that
a means-plus-function claim necedgacovers both the structure agplained by the patent as

well as any structural equivalentSee 35 U.S.C. § 112(f); Bateman v. Por-Ta Target, Inc., 155 F.

App’x 511, 515-16 (Fed. Cir. 2005). Similarly, itusnecessary to includeliat of examples of
figures in the structural conatition of “locating means.” Asequired, the Court has already
incorporated an analysis of the relevant, discldgeaes in the patent to determine the appropriate

structural construction,_See.g., Micro Chem., 194 F.3d &258-59 (explaining that “[w]hen

multiple embodiments in the specification corresptmthe claimed function, proper application
. . . generally reads the claim element tdoeane each of those embodiments”); Voice Domain

Techs., LLC v. Apple Inc., No. 13-cv-40138&H, 2015 WL 4638577, at *9 (D. Mass. Aug. 4,

2015) (instructing that the court must identifg torresponding structure byamining the written

description and structures disclosed in thecfjcation) (citing Wiliamson, 792 F.3d at 1346-47;

Noah Sys., Inc. v. Intuit Inc., 675 F.3d 1302, 1318d(FCir. 2012)). As sl it is not necessary
to include a list of these figes when those depictions haaéready informed the Court’s
construction. For these reasons, the Court mall include “examples of which are shown in
Figures 3-9 and 11 and sttural equivalents ther&an its construction.

In opposition to Keurig, Touchsaerts that the “locating mearstfucture must include:

[o]ne or more inwardly protruding loolg ribs (elements 300 and 301) on the
housing sidewall that extends for virtuatlye length of the housing sidewall and
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that engages and interlocks with one or more complimentary depressions in the

cartridge sidewall to rotatably fix the cadge in a predetermined and repeatable

orientation of the cartridge within the klelr, or one or more outward projecting

ribs (element 52b) or triangular-shaped bosses (element 52d) on the cartridge

sidewall that extends along a portion of tartridge sidewall and that engages and

interlocks with one or nre complimentary depressiomsthe housing sidewall to

rotatably fix the cartridge in a predetegned and repeatable orientation of the

cartridge within the holder.
D. 87 at 21. The Court does not construe thme tdocating means” to have the structural
limitations that Touch suggests. Firdte patent specification describes the claimed structure in
terms that are broader thdrose proposed by Touch. For example, Touch proposed construction
includes only a limited number ofagified surface irreguldres in its construtbon. That is, Touch
posits that the “locating means” structure inclugiéfser one or more protruding locking ribs, some
other type of outward projectingps or triangular-shaped bossethwomplementary depressions.
The Court does not adopt such a construction wwherpatent teaches thay deviation from a
smooth surface can be used to engage mechanioaidgist rotation, ‘26@atent, Abstract, 3:9-
23, and where the patent includes an embodimententhes structure is depicted as an array of
waved grooves, id. at Figure 8A. Similarly, Tousptoposed construction also limits the structure
further by positing that when the structure inclugestruding locking ribs, those ribs must extend
“for virtually the length of the hoursg sidewall.” D. 87 at 21. $ a limitation is not warranted,
the patent specification does not/aauch restrictive language. In fact, as highlighted above, the
patent teaches that a surfaceguiarity “is intended to broadly encompass any deviation from a
smooth surface” and makes no mention as to theremjléngth of irregularity. See ‘260 patent,
3:14-23.

In addition, Touch’s proposed constructiontieé structure requires that the projections

and depressions that encompass surface irrégesathat “rotatablyfix the cartridge in a

predetermined and repeatable orientation ofcdré&ridge within the holder.” When considering
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the structure for a means-plus-ftinoa construction, the Court mushit its structural construction
to the properties of ¢hdevice which are necessary tafpening the function. _See Northrop

Grumman, 325 F.3d at 1350; Medtronic, 248 F.3d3t1. Here, it would be improper for the

Court to include the “rotatably fix” languagetime construction of the structure because doing so
goes beyond the scope of the two functions of tiaganeans” in claim 5 of the '260 patent. The
Court cannot adopt Touch’s structural congdiomc where, as here, that proposed definition
includes language that does moipport the delineated function$ locating the cartridge and
coacting in mechanical interengagement for purposessisting rotation. For these reasons, the
Court rejects Touch’s suggestednstruction and insteazbnstrues “locating means” to have a
structure as follows: “one or more projectiansthe side wall of a cartridge or housing, and

corresponding depressions in the side wall of the other.”
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3. Means. .

. for Piercing

Term

Touch’s Construction

Keurig's Construction

Means associated with s4d
housing and said lid fo
piercing said cartridge t
accommodate a flow of sa
heated
cartridge to brew sai
beverage by infusion with sa
beverage medium

idFunction: piercing  the
rcartridge to accommodate
oflow of heated liquid througt

> Function: piercing a cartridg

&0 accommodate a flow ¢
nheated liquid through th

dhe cartridge to brew th

ecartridge to brew a beverag

liquid through saidbeverage by infusion with theby infusion with a beverag

D

dbeverage medium medium
d
Structure:  the  structuresStructure: a tubular prob

associated with the housingxamples of which are show
and the lid that are used [tan Figures 2A, 2C, 2D, and 1
move the lid straight up andand structural equivalen

position and a loweredwith said housing and said li
beverage brewing position for
piercing of the cartridge,
wherein the structures include
a linkage yoke (element 38)
driven by an electric motar
(element 37) through a pinign
driven rack (element 39) to
move the lid, vertical trac
(element 42) to guide the lid,
and an inlet probe (element
126) to pierce the cartridge
when the lid is in the lowered
beverage brewing position

The parties dispute the constiion of a second term provideddtaim 5 of the ‘260 patent.

That is, the parties disagree on the “means-ilinction” limitation of the following term:

[M]eans associated with said housing aaad lid for piercing said cartridge to
accommodate a flow of said heated liquid through said cartridge to brew said
beverage by infusion with said beverage medium.

ij"’

t

1Y

down between a raised readihereof, which is associate

[®X

f

o wm

‘260 patent, 6:20-24 (hereinaftefeared to as the terfimeans . . . for piercing”); see D. 97-2 at

2, 4. Again, pursuant to 35 U.S.€112(f), the Court must firgtefine the limitation’s function

and then consider the structural iiations for performing that function.
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First, the parties do not dispute the functiothaf term “means . . . for piercing.” See D.
88 at 31. Indeed, there are no malalifferences between theéwo proposed constructions; the
parties only differ as to the articles used, i.e. “a5us “the.”_See id. Because Keurig asserts that
there is no meaningful distinoh between these two formulatis, id., the Court adopts Touch’s
proposed definition of the function of “means . . . for piercing.” Thus, the Court construes the
function to be “piercing the cartridge to accommieda flow of heated liquid through the cartridge
to brew the beverage by infusianth the beverage medium.”

Keeping this function in mind, the Court musbw turn to construing the structural
limitation of the term “means . . . for piercing.” dths, the Court must determine which structures
in the ‘260 patent correspond tioe claimed function. Touch urgdor certain elements to be
incorporated into the structural limitation for &ans . . . for piercing” such as the linkage yoke,
the electric motor, the pinion driven rack and ¥keetical tracks, D. 87 at 27, but adopting such a
limitation would be improperly restrictive. Under 8112(f), the Cotrmust consider a

corresponding structure “only iférspecification or prosecution hisgarlearly links or associates

that structure to the functionaiéed in the claim.”_Northro@rumman, 325 F.3d at 1352 (quoting

B. Braun Med., Inc. v. Abbott Labs., 124 F.3d 141924 (Fed. Cir. 1997)).It is improper,

however, for a court to “importia the claim features that aranecessary to perform the claimed

function.” Id. (citing Acromed Corp. v. Sofamor Danek Grp., Inc., 253 F.3d 1371, 1382 (Fed. Cir.
2001)). Instead, “[fleatures dh do not perform the recite€unction do not constitute
corresponding structure and thds not serve as claim limitationsId. (collecting cases).

Here, Touch urges the Court to include ldimitations based upon disclosed structural
features that do not performetipiercing function. Touch suggeghat the construction should

include the structures thassist with the lowering of the liduch as the linkage yoke, the electric
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motor, the pinion driven rack artkde vertical tracks to guide tiid. See D. 87 at 28-29. These
features, however, are not critical to therping function and imporig more features than
necessary to perform the functiahissue would lead to an imgper construction. See Northrup
Grumman, 325 F.3d at 1352-54 (resiag construction which incporated specification features

that were not needed to accomplish the monitoring function in question); Icon-IP Pty Ltd. v.

Specialized Bicycle Components, Inc., N@-cv-03844-JST, 2014 WL 1493665, at *5 (N.D. Cal.

Apr. 16, 2014) (holding that the “end sectionggre “unnecessary for performing the claimed

functions” such that “they cannot be the copasding structure”); Massrigineered Design, Inc.

v. Ergotron, Inc., No. 2:06-cv-00272, 2008 WL83906, at *1 (E.D. Tex. Aug. 7, 2008) (declining

to alter its construction becausiee specification did not indicathat the structural elements
proposed as limitations were nesary to the mounting functioniasue). Neither the housing nor
the lid pierce anything and so the additionah&nts included in Touch’s proposed construction—
the linkage yoke, the electric motadine pinion driven rack andéhvertical tracks-are also not
structural elements necessary to perform theipigrfunction. The patent makes clear that those
elements are needed for a movable lid, not forcpigr Indeed, the pateekplains that “[t]he
cartridge holder also includes artieally moveable lid that immanipulated by a linkage yoke . . .
driven by an electric motor through a pinion drivack. The lid is guided along vertical tracks,
between a raised ready position and a lowdrederage brewing position coacting with the
housing.” ‘260 patent, 2:65-3:3.

As an alternative to Touch’s proposed definition, Keurig contends that the appropriate
construction for “means . . . for piercing” corresgs to “a tubular probexamples of which are
shown in Figures 2A, 2C, 2D and 11, and structeqaiivalents thereof, whicis associated with

said housing and lid.” D. 88 at 31. First, theu@ agrees with Keurig that the structure that
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accomplishes the necessary “piegfinonsists of tubular probes associated with the housing and
the lid. For one, the patent alagtt indicates that the “[ijnletha outlet probes prce the cartridge
and serve, respectively, to admhié heated liquid and to removetberved beverage.” ‘260 patent,
Abstract. This is reinforced by the summary @itivention, which explas that “[tjubular probes
associated with the lid and hougiare arranged to pierce the tramhfined cartridge to thereby
accommodate a through flow of heated liquid fdusnon with the beverage medium contained in
the cartridge.”_Id. at 2:7-10. Figure 3 also suppthis conclusion as it teaches that the housing
has a bottom “through which protrudes an upwardtgmding hollow exit probe.”_Id. at 3:24-26.
Figures 2A, 2C, 2D and 11 further support the reading that tubudaegrserve the piercing
function. In describing Figures 2A through 2Dpmaduced below, the patent teaches that an inlet
probe carried by the lid, at position 126, andoatiet probe pierce the cartridge lid and base to

accommodate a flow of heated liquid. 1d. at 4:20-43.

BREMING
POSITION

EEA0Y
BOS TION LUSCHARGE
A5 7I0A) BEALY
POSITION

FliG.2A4  FJIG. 2B FIG.2C FJG.2Dp

Figure 11 provides further intrinsic evidence for ttamstruction. That embodiment teaches that
“[wlhen the cartridge is received in &hhousing . . . the cartridge is pushed
downwardly . . . resulting in the cartridge bottand lid being pierced, respectively, by inlet and

outlet probes” at positions 12684. 1d. at 4:60-64.
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F1G. 11

As the specification language indicates andettodiments delineate, tubular probes associated
with the housing and éhlid perform the furtton of piercing.

The patent further confirms that of the twawwwre tubular probes that perform the piercing
function, the inlet probes are associated withlithand the outlet probes are associated with the
housing. With respect to the inlet probes, theifipation teaches that thelet probes are carried
by the lid and are located over tbartridge lid. _See id. at 4:2b. Each disclosed figure that
depicts the inlet probe confirms that this congtamc Figures 2A, 2C, 2D and 11 depict the inlet
probe at position 126 and each diagram has that inlet probe attached to the lid at position 40. In
tandem, the patent makes cleaattthe outlet probe is associatealy with the housing when it
teaches that “the housing has a circular lmottbrough which protrudes an upwardly extending
hollowing exit probe.” _Id. at 3:24-26. Likewisall of the figures that depict the outlet probe
demonstrate that it is linked to the housing. Thatigures 3, 4, 6 and Hll show the outlet probe
at position 84, which is located within the housing at position 28. For these reasons, the Court
construes the “means . . . for piercing” as cosipg of “tubular probes, where the inlet probe is

associated with the lid drthe outlet probe is associated with the housing.”
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Keurig further asserts that the structuretmstruction should not only incorporate the
tubular probes associated with the housing antidhleut should also include “examples of which
are shown in Figures 2A, 2C, 2D and 11 and stratiequivalents thereof.” The Court does not
adopt this portion of Keurig’s construction. rFane, there is no need to state expressly that
equivalents to the structural congtion of “means . . . for piemg” are covered bthe claim. It
is already well-established that a means-plustfanclaim covers both thstructure as explained

by the patent as well as anyitsf equivalent structures. Seeg., Bateman, 155 F. App’x at 515-

16; see 35 U.S.C. § 112(f). In addition, the Gdaes not include “examples of which are shown
in Figures 2A, 2C, 2D and 11" in its constractieither, since such a definition adds no more
clarity to the construction adoptég the Court. It is not messary to list example embodiments
when those illustrations have already shed laghthe proper structural construction. See Voice

Domain Techs., LLC, 2015 WL 4638577, at *ati(g Williamson, 792 F.3d at 1346-47; Noah

Sys., Inc., 675 F.3d at 1318); MediaCom Corp. wteRdech., Inc., 4 F. Supp. 2d 17, 26 (D. Mass.

1998) (explaining that, for meamdds-function constructions, “[rlefence to the specification . .
. [is] necessary to identify the particular structumeterial or acts claimeyl” Thus, the Court will
not include “examples of which are shown in FegiRA, 2C, 2D and 11 astructural equivalents
thereof” in its construction.

For the foregoing reasons, the Court constfonesans . . . for piercingds having a function
of “piercing the cartridgeo accommodate a flow of heateddid through the cartridge to brew
the beverage by infusion with the beverage metinien“tubular probes, wére the inlet probe is

associated with the lid drthe outlet probe is assated with the housing.”
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VI. Conclusion

For the reasons already providée disputed claim terms in Touch'’s patents are construed
as follows:

1. The term “beverage ingredient” or “beveeagyind” means “an ingredient to brew
a beverage.”

2. The term “vertically offset” means “spaced above or below.”

3. The term “needle” means “a hollow tube with a sharp end that pierces.”

4. The term “outlet needle” means “a hollow tuligh a sharp end that is an element
of the cartridge holder and provides @awlpath for beverage to exit.”

5. The terms “fixed piercing location” arfgredetermined piercing location” do not
require further construction.

Also as to certain claims in the Touchtgras, the Court alsadopts the agreed-upon
construction of “longitudinally extending discontityii to mean “a break in continuity of the
cartridge sidewall along at legsrt of the sidewall length.”

The Court construes the disputed clagmms in Keurig’s patent as follows:

1. The term “locating means” has a dual function of “locating a cartridge within a
cartridge housing and coacting in mechanical interengagement with a complementary
depression in the other of said side wallsetgist rotation of said cartridge within said
housing” with a corresponding structure of “aranore projections in the side wall of

a cartridge or housing, and corresponding deprassh the side wall of the other.”

2. The term “means . . . for piercing” hadumction of “pierchg the cartridge to
accommodate a flow of heated liquid throubk cartridge to brew the beverage by

infusion with the beverage medium” with corresponding structure comprised of
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“tubular probes, where the inlet probe is assted with the lid and the outlet probe is
associated with the housing.”
SoOrdered.

&/ Denise J. Casper
Lhited States District Judge

50



