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UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

LUISRIOS,

Plaintiff,

Civil Action No.: 16-cv-10191
UNITED STATESOF AMERICA,

Defendant.
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MEMORANDUM AND ORDER

CASPER, J. May 5, 2017
l. I ntroduction

Plaintiff Luis Rios (“Rios”) has filed this lawsuit against the United States of America,
alleging that he sustained physitcguries due to its negligence wolation of 33 U.S.C. § 905(b).
D. 111 10-16. The United States has movedsmids under Fed. R. Civ. P. 12(b)(1) on the basis
that Rios did not properly exhaust the administrative requirements under the Admiralty Extension
Act (“AEA”) prior to bringing this caseén federal court. D. 16. The Coukt LOWS the motion
to dismiss, but, as explained below, not solelyr@nbasis of a failure to exhaust under the AEA,
and shall dismiss for lack stibject matter jurisdiction.

[l. Standard of Review

Pursuant to Fed. R. Civ. P. 12(b)(1), a defemdan move to dismiss an action in federal
court based upon a lack of subject matter jurtgmhic “‘Because federal courts are courts of

limited jurisdiction, federal jurisdiction is nevergaumed.” _Fabrica de Muebles J.J. Alvarez,
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Incorporado v. Inversiones Mendoza, Inc., 682dFR26, 32 (1st Cir. 2012) (quoting Viqueira v.

First Bank, 140 F.3d 12, 16 (1st Cir. 1998)). dast, “the party invokinghe jurisdiction of a

federal court carries the burdehproving its existence.” Mwphy v. United States, 45 F.3d 520,

522 (1st Cir. 1995) (quoting TabPartners, | v. Merit Bilders, Inc., 987 F.2d 57, 60 (1st Cir.

1993)). In other words, once afeledant challenges the jurisdmtial basis for a claim in federal
court pursuant to Fed. R. Civ. P. 12(b)(1), the plaintiff has the burdenowhg that jurisdiction

exists. _Johansen v. United $&t506 F.3d 65, 68 (1st Cir. 2007).

In general, the Court has “very broad disiorein determining the manner in which it will

consider the issue of jurisdien.” Valedon Martinez/. Hosp. Presbiteriano de la Comunidad,

Inc., 806 F.2d 1128, 1132 (1st Cir. 1986). When camsid a motion to dismiss for lack of subject
matter jurisdiction under Fed. R. Civ. P. 12(b)(1hedistrict court mustonstrue the complaint
liberally, treating all well-pleadefdcts as true and indgihg all reasonable infences in favor of

the plaintiff.” Aversa v. United States, 98H 1200, 1209-10 (1st Cir926) (citing_ Murphy, 45

F.3d at 522). The Court may also, however, Ibelkond the pleadings ttetermine whether it

has jurisdiction. _Katz v. Pershing, LL806 F. Supp. 2d 452, 456 (D. Mass. 2011), aff'd, 672

F.3d 64 (1st Cir. 2012); see Miaez-Rivera v. Commwnwealth of Puerto Rico, 812 F.3d 69, 74

(1st Cir. 2016); Aversa, 99 F.3dH210. If the Court concludesathit lacks jursdiction over the

claims alleged, it must dismiss the action. See Johansen, 506 F.3d at 68.



[I1.  Factual and Procedural Background

Unless otherwise indicated, the following suargnis based upon the facts alleged in the
complaint, D. 1.

Rios was a member of the crew of a vesseed, operated or controlled by the United
States and named the USNS William McLean (‘theLean”). D. 1 1 1, 6. On February 13,
2014, Rios and a fellow crew member were working on “a CHT hose” connected to the McLean
that was not depressurized. Id. 1Y 6, 9. Rvas holding onto the Ise while a fellow crew
member uncoupled it. _Id. 1 6-7. When the hose uncoupled, it propelled into Rios, tossed him
approximately ten feet and caused him to sustain injuries to his back ard.Hj8. His injuries
required continuing medical treatment and caused greent disability and ks of enjoyment. _Id.

1 15.

On August 7, 2015, Rios submitted an initial presentment letter pursuant to
46 U.S.C. § 30901 to the United States Depantroé Transportation Maritime Administration
(“the Maritime Administration”), the United Statdepartment of Tram®rtation, the United
States Department of Justice and the United Sédtemey for the SoutherBistrict of Texas via
certified mail. D. 16-4. There is no dispute ttla¢ United States Attorney’s Office for the
Southern District of Texas and the United St&epartment of Justice received the presentment
letter. D. 16-1 at 2-3. The record reflects, boer, that neither the Depanent of Transportation
nor the Maritime Administration reced the initial presentment letteld. at 3; D. 16-5 | 2, 4.

On September 1, 2015, Rios mailed a secordgmtment letter pursuant to 46 U.S.C. §
30901 to the Maritime Administration. D. 16-1&tD. 16-6. The Maritime Administration

received this second letter on September 17, 2@516-5 § 5. That same day, the Maritime



Administration forwarded the secotetter to the Navy, the entithat owned and operated the
McLean. Id.

Thereatfter, Rios filed this action on Febru&ry2016. D. 1. The United States moved to
dismiss for lack of subject matter jurisdiction. IB; see D. 16-1 at 5-11. The Court heard the
parties on the pending motion and tdb& matter under advisement. D. 20.

V. Motion to Dismiss Pursuant to Fed. R. Civ. P. 12(b)(1)

A. Establishing Admiralty Jurisdiction

There are two ways in which the Court may have admiralty jurisdiction. First, the Court
may have subject matter jurisdiction to heamaritime case if it meets the historic test for
admiralty jurisdiction. “The tratdonal test for admirgy tort jurisdictionasked only whether the
tort occurred on navigable watei$it did, admiralty jurisdictiorfollowed; if it did not, admiralty

jurisdiction did not exist.”_Jerome B. Grubdrtc. v. Great Lakes Dredge & Dock Co., 513 U.S.

527,531-32 (1995). Second, the Court may have altyninaisdiction pursuanto the AEA. The
AEA was created to “remedy the anomalous $ibumathat parties aggrieved by injuries done by
ships to persons or property ashore (such as l&idgeks, and the like) could not sue in admiralty

even though the damage to the ships causeddmygatructure was maritime.” Canino v. Londres,

862 F. Supp. 685, 691 (D.N.H. 1994) (internal quotabmitted). The AEA is a jurisdictional

statute that extends the “admiralty and maritimesgliction of the United States [...] to and
includes cases of injury or damage, to person or property, caused by a vessel on navigable waters,
even though the injury or damage is donearsummated on land.” 46.S.C. § 30101(a). The

AEA also provides that a party may only raise @rolagainst the United States “for injury or

damage done or consummated on land by a veasseavigable waters” puraat to the Suits in



Admiralty Act or the Public Vessels Act and tliamedy under any other statute is not possible.
§ 30101(c)(1).

B. The AEA Does Not Apply in This Case

In its motion, the United States argues that the circumstances of the alleged accident would
only provide maritime jurisdiction statutorilyhrough the AEA, but that the Court lacks
jurisdiction here because Rios did not ngdete the steps required by the AEA.
D. 16-1 at 5-11.

As explained, the AEA is aijigdictional statute that extends the federal court’s maritime
jurisdiction to include instances in which thguny or damage occurred on land but was caused
by a vessel on navigable waters. Although the As#ends such jurisdiction, the AEA specifies
that a civil action against the United States “mat/be brought until thexpiration of the 6-month
period after the claim has been presented itingrto the agency owning or operating the vessel
causing the injury or damage.” 46 U.S.C. § 301fj2jc Section 30101(c)j2in effect, imposes
an administrative exhaustion requirement for prospedtigants in which they must first present
their claim to the appropriate federal agency any omdy thereafter file a eim in federal court.
Thus, if the AEA applies in this case, Rios mdstonstrate that he satisfied the administrative
exhaustion requirement §f30101(c)(2) and only brought suitfederal court after the six-month
waiting period.

Here, the United States assdtiat Rios cannot establishbject matter jusdiction under
the AEA because he cannot show that he deepwvith the AEA exhaustion requirement.
D. 16-1 at 10-11. That is, the United States as$leat this Court lacksubject matter jurisdiction

because Rios filed the instant lawsuit less gianmonths after submitting presentment letters to



the agency that owned or operatbd vessel that caused his injurtedd. Before examining
whether Rios met the administrative requireraeimt 8 30101(c)(2), # Court first assesses
whether the AEA applies in this case.

For subject matter jurisdiction under the AEAe Court must conclude that the damage
or injury pled was “done or consummatex land” and was “caused by a vessel on navigable
water.” 46 U.S.C. § 30101(a). First, the Coumdudes that Rios sustained the injuries to his
hip and back while he was on land. It is weliagdished that piers and docks are recognized as

“extensions of land” for purposes of admiraltyigdiction. Victory Carrers, Inc. v. Law, 404

U.S. 202, 206-07 (1971); see Grubart, 513 U.S. at¥E3(explaining tht piers traditionally were

treated as extensions of land). In addition, permanent drydocks are considered “land” for purposes

of establishing jurisdiction._Florio v. Olsot?9 F.3d 678, 680 (1st Cir. 1997); see Loeber v. Bay

Tankers, Inc., 924 F.2d 1340, 1342 (5th Cir. 1994pl@ning that the AEA applied because the

vessel “allegedly caused the injuries to the rgitis while they were on an adjacent dock”);

Riverside Constr. Co. v. Entergy Mississippnc., No. 13-cv-876-HTW-LRA, 2014 WL

11513135, at *4-5 (S.D. Miss. Sept. 2, 2014), aftdb {om. Riverside Const. Co. v. Entergy

Mississippi, Inc., 626 F. App’x 443 {5 Cir. 2015). Both piers ardbcks are extensions of land

“even when the pier or dock extends onto or over navigable waters.” Dobrovich v. Hotchkiss, 14

F. Supp. 2d 232, 234 (D. Conn. 1998). Other typemoks and piers, such as floating docks and

ramps leading to docks, are likewisensidered to be land and notensions of the vessel itself.

! Here, the United States moves for dismissahensole basis that Rios did not fulfill the AEA
administrative exhaustion requirememtrior to filing suit. D. 16t. For this reason, the Court

will first assess whether the AEA applies and if so, whether the exhaustion requirements were met.
The Court will then turn to the twpart_Grubart test thereafter. See Jerome B. Grubart, Inc. v.
Great Lakes Dredge & Dock Co., 513 U.S. 527 (1995).
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See S. Port Marine, LLC v. Gulf Oil Ltd. P’ship, 234 F.3d 58, 63-64 (1st Cir. 2000); MLC Fishing,

Inc. v. Velez, 667 F.3d 140, 142 (2d Cir. 2011).

Here, the record shows that Rios was ondbek when the accident occurred. In his
interrogatory answer, he attested that he “araghe dock at the time die incident uncoupling a
[ ] hose from the USNS William McLean,” D. 16a2 6, and repeated several times throughout his
deposition that he was on the pier at the tina the hose hit him, D. 16-3 at 18, 20, 26. Rios
further clarified that he “was standing nexthe rail in the middle of the south pier” and was not
on the vessel at the time of the accident. D. 86&7; see D. 16-3 46-17 (explaining that he
was located on the pier at the time that he wesodinecting the hose and thatwas pierside all
day long on the date of the incidg In addition, in his presentment letter dated August 7, 2015,
Rios explained that he was working to uncoupéltbse and that the imyjuoccurred because the
crew members onboard the vessel did not prompressurize the hose, D. 16-4 at 2, further
implying that Rios was not located on the vesselatithe of the injury._See D. 16-6 at 2 (same).

Because the Court concludes that Rios’s injury occurred on land, it must next consider

whether a vessel on navigable waters caused thay.inSee Kinsella v. Zim Israel Navigation

Co., 513 F.2d 701, 702-03 (1st CiA75); Egorov, Puchinsky, Afanasi& Juring v. Terriberry,

Carroll & Yancey, 183 F.3d 453, 456-57 (5th i£99). Rios contends that the AEA does not

apply because neither thesgel nor its appurtenancesisad his injuries. L9 at 3-6. In Grubart,
the Supreme Court held that for a vessel orpfsugtenances to cause an injury, that vessel or
appurtenance must proximately cause the injuguiestion._Grubart, 513 8. at 536. The First
Circuit has likewise concludedat for subject matter jurisdicth under the AEA, the Court must
resolve whether the injury sustained was catmed vessel on navigable tees. Kinsella, 513

F.2d at 702-03. The reasoning_in Kinsella compaith precedent in other circuits: the AEA



applies only if the vesser its appurtenances caused the inporgn individual on land. See Scott

v. Trump Indiana, Inc., 337 F.3d 939, 942-43 (@th 2003);_Anderson v. United States, 317 F.3d

1235, 1237-38 (11th Cir. 2003); Dahlen v. Gulf Csewnc., 281 F.3d 487, 492 (5th Cir. 2002).

In general, an appurtenance‘@y specifically identifiablatem that is destined for use
aboard a specifically identifiadlvessel and is essential t@ thessel’s navigation, operation, or

mission.” Anderson v. United States, 317 F.3d 12238 (11th Cir. 2003) (quoting Gonzalez v.

M/V Destiny Panama, 102 F. Supp. 2d 1352, 1354%&D. Fla. 2000)). When considering

whether an appurtenance caused the injury, tte¢ E€ircuit cautions “thianot every item which

is owned by a ship is necessarily an appurtentomcdl purposes.”_Kinsella, 513 F.2d at 704. In
Kinsella, for instance, the First Circuit condkd that even though the device in question was
sometimes an appurtenance, it was not an apmterin relation to the @htiff’s injury because

it “was not at the time being used for its uswadtions in the hold,” “was removed solely to get

it out of the way so that unloading of cargo cbptoceed more conveniently,” and “[tlhere was

no evidence to suggest that the ship had any rdasexpect that the [device] would be used in

any way while it was on land.”_Id. In sum, &han injury is not proximately caused by a vessel

or its appurtenances, the Court does not have jurisdiction pursuant to the AEA. Egorov, 183 F.3d

at 456-57; see Oliver v. Omega Protein, IlNp. 10-cv-47-REP, 2010 WL 2976522, at *3-4 (E.D.

Va. July 19, 2010).

Here, the record indicates that neither #essel nor its appurtenances caused Rios’s
injuries. Rios alleges that he was injurethen he was struck ith a hose that was not
depressurized properly, D. 1 1 8a®d the United States does not contend that the injury was
sustained in some other mannere . 16-1 at 1-2. The AEA, thefore, can onlapply to this

case if the hose is consideraa appurtenance ¢iie McLean. See Kinsella, 513 F.2d at 702-03.



The hose, however, is not such an appurtendficst, the hose was not equipment that was owned
or operated by the vessel and was instead éolvigontrolled and maintained by Boston Ship
Repair.” D. 19 at 4. Moreover, the record indisatet the hose was shore-based: the hoses were
stored at the Boston Ship Repaik, at 7, and when it was being used in connection with a vessel,
one end of the hose “ran off the ship onte fier” and connected to a “pump house underneath
the ground,” D. 16-3 at 16, such that the hoseneaslestined for use onboard. Furthermore, the
purpose of the hose was not to asBi the navigation or missio$ the McLean, D. 19 at 4, but
instead to empty the vessel'sragwater” that accumulated frothe use of the bathroom and
showers onboard. D. 19-2 at 1. For all of éhesasons, the hose igsue here is not an
appurtenance.

As the First Circuit has explained, concludithgt admiralty jurisdiction exists whenever
an object related to a vessel is in any way invoiveelvents leading to an injury is inconsistent
with maritime precedent. Kinsella, 513 F.2d@56. Here, although the hose was connected to the
McLean at the time of Rios’s injury, it was notappurtenance to the vessel: it was a shore-based
device in which one end of@érhose was connected to a pumgpise underneath the ground, it did
not assist in the operation ofettship, and it was not owned aontrolled by the McLean. For
these reasons, the Court conclutthes the hose was not part andqadof the vessel and, therefore,
the AEA does not apply.

Even if the hose were an appurtenance of the McLean—which the record does not
demonstrate—the Court still could not conclude thatAEA applies in this case. This is because
the AEA only extends jurisdiction tive vessel and her appurtenasc®t injuries sustained due
to those performing actions for the vessel srajppurtenances. Egorov, 183 F.3d at 456 (citing

Victory Carriers, 404 U.S. at 210-12). In other words, a defect of the vessel or the appurtenance




must cause the injury; the injury cannot be tlu@ersonnel performing services for the vessel.
Dahlen, 281 F.3d at 494 (citing Egorov, 183 F.3d%%). Here, the record indicates that the
accident with the hose was not due to a defetttarhose, but because one or more actors did not

properly depressurize the lgosSee, e,g., D. 1 119, 12-15. Fatamce, Rios testdd that it was

routine for someone to connect a valve to the hmselease the pressysgaor to disconnecting or
decoupling the hose and that he believed thatesme’s failure to do so was the cause of the
incident. D. 16-3 at 17. Likese, a report detailing the incidieexplained that the accident
occurred because “[t]he ship supéendent instructed the labdepartment foreman to install a
pressure gauge and bleeder valve on the shiygéthe [ ] line prior to the incident and it was
never done.”_Id. at 25-26. Moreay®ios’s interrogatoryesponses furthexplain that “[ijt was
determined that the crewmember on boasdW$NS WILLIAM MCLEAN did not depressurize

the [ ] hose prior to decoupling.D. 16-2 at 6. Beyond this, theaord does not indicate nor does

the United States argue that the hose itself wat/fen any way. Thughe Court cannot conclude

that a defect in the hose caused the accident. See Dahlen, 281 F.3d at 493-94 (explaining that the
AEA did not apply because the injury was caused by the manner in which personnel loaded the

cargo and not a defect in the appurtenancef)iidgbache Corp. v. GlobalSantaFe Drilling Co.,

832 F. Supp. 2d 678, 696 (W.D. La. 2010), afftdb ssom., 435 F. App’x 322 (5th Cir. 2011)

(explaining that the AEA did natpply because the injury was caused by failure of personnel to
secure the vessel for an approaching storm and not a defect in the vessel itself). For this additional
reason, the AEA does napply in this case.

C. Even If the AEA Applied, Rios Has Failed to Satisfy the AEA Administrative
Exhaustion Requirement

Also, even if the AEA applied, Rios has fal® satisfy the AEA exhaustion requirement.

That is, even if the AEA applied here, the Gowould lack subject matter jurisdiction because

10



Rios did not fulfill the necessary administrative exstaon requirements prior to filing this federal
lawsuit.

Under the AEA, the federal government waiitesovereign immunity and allows federal
maritime jurisdiction over injuries or damages consummated on land in only certain circumstances.

In re Katrina Canal Breachédtig., 345 F. App’x 1, 5 (5th Gi 2009). “[W]hen the sovereign

consents to be sued, ‘the terms of its consent to be sued in any court define that court’s jurisdiction

to entertain the suit.”_Loeber v. Bay Tam&elnc., 924 F.2d 1340, 1342 (5th Cir. 1991) (quoting

United States v. Sherwood, 312 U.S. 584, 586 (1941n)other words, if a statute includes

conditions precedent that must be fulfiled prim a party filing suit against the federal
government, those prerequisites must be compfetete court to have sject matter jurisdiction
over the case. Id. With respect to the AEA,stegute requires that a written claim be presented
to the federal agency owning or operating the vabsglcaused the injury six months before any
lawsuit is filed in federal court. 46 U.S.C.38101(c)(2). Here, this six-month administrative
exhaustion requirement is a neceggaerequisite to this Court having subject matter jurisdiction
over Rios’s claim based upon tAEA against the United StateSee Anderson, 317.3d at 1239-
40 (holding that the district coudid not have jurisdiction to hear the case because the plaintiffs
did not fulfill the six-month presentment requirement).

Rios, however, has not demonstrated that lsenfiet this six-month requirement. Even if
the Court were to apply the earliest possible date, August 7, 2015 (and not September 1, 2015
when the Maritime Administration received tlezend presentment letter) as the date upon which
Rios presented a written claim tlee agency owning or operatingetiiessel, the Court must still
conclude that Rios filed suit before the six-ntoperiod lapsed. The record demonstrates that

Rios mailed presentment lettens August 7, 2015 to the Méme Administration, the U.S.

11



Department of Transportation, the United Stddepartment of Justice and the United States
Attorney’s Office in the Southern Birict of Texas. D. 16-4. Theatfter, he filed this lawsuit on
February 5, 2016. D. 1. That is, Rios did hdfill the administrative exhaustion requirement
because he filed his claim in court a short tibedore the six-montiperiod had expired. See
Anderson, 317 F.3d at 1239-40. Although the pesioort of the six-moiht period is only two
days, this outcome is consistent with the pplecihat “a waiver of th Government’s sovereign
immunity will be strictly constred, in terms of its scope, in favol the sovereign.”_Callahan v.
United States, 426 F.3d 444, 450 (1st Cir. 2066ding Lane v. Pefia, 518 U.S. 187, 192 (1996))
(quotation mark omitted). As a result, this Gomould not have subject matter jurisdiction even
if the AEA applied in this case.
V. The Court Does Not Otherwise Have Subject Matter Jurisdiction

In its motion, the United States only argued for dismissal based upon the AEA exhaustion
requirements, see D. 16, but the Court conclikatithe AEA does nofpply here. Although the
United States did not raise other grounds femissal based upon Fed. R. Civ. P. 12(b)(1) in its
papers, at the motion hearing, the United States dripa¢ if the AEA did not apply in this case,
Rios must rely upon another waiver of soveraigmunity to allow him to sue the United States
government in federal court. Moreover, “a fede@urt has an obligatioto inquire sua sponte

into its own subject madt jurisdiction.” McCulloch v. VeleZ364 F.3d 1, 5 (1st Cir. 2004) (citing

In re Recticel Foam Corp., 859 F.2d 1000, 100& (ir. 1988)). Thusthe Court must now

consider whether it has anotherigdictional basis to hear this case. Namely, the Court considers
whether it has subject matterigdiction under maritime principles at common law because the

jurisdictional extension statutly provided by the AEA is inapplicable here.

12



In his complaint, Rios asserts that this court has jurisdiction pursuant to
28 U.S.C. 8§ 1333 and 1333(1), which provides fedrsratts with maritime jurisdiction. D. 1 at
2. The Supreme Court has eéitsied a two-part test to examine whether a federal court has
admiralty jurisdiction in a given case. See Gryldal3 U.S. at 534. That, “a party seeking to
invoke federal admiralty jurisdicn pursuant to 28 U.S.C. 8§ 1333¢1/jer a tort claim must satisfy
conditions both of location and of connection witlaritime activity.” Id. In other words, “[a]
party wishing to assert maritime jurisdiction owee tort must satisfy both the ‘location’ and
‘connection’ requirements of the test.” Florio, 129 F.3d at 680. To satisfy the “location” or “situs”
requirement, the party must show either thatitiigy occurred on navidgde waters or that the
injury was caused by a vessel that was on nawegahbters._Id. (citing Grubart, 513 U.S. at 534).
To fulfill the “connection” or “nexus” requiremerthie party must demonstrate that the incident
had “a potentially disruptive impact on maritime commercethatithe ‘general character’ of the
activity giving rise to thencident shows a substantial relationship to traditional maritime activity.”

Id. (citing Grubart, 513 U.S. &34; Evergreen Marine Corp. Six Consignments of Frozen

Scallops, 4 F.3d 90, 93 (1st Cir. 1993)).

In this matter, Rios’s claim does not fulfillellocation” prong of the Grubart test. See
Grubart, 513 U.S. at 534. First, Rios was not angable water when the injury occurred and his
injury was not proximately caused by a vessel ongable water._See supra. Indeed, the record
demonstrates that Rios was on the pier at theadintlee accident, D. 16-2 at 6; D. 16-3 at 18, 20,

26, which the law considers to be an extensidaraf and not navigable wase See, e.g., Grubart,

513 U.S. at 531-32; Victory Carrierd04 U.S. at 206-07. In essence, this means that this case

would only meet the location requirement if eithertiessel in question one of its appurtenances

allegedly caused Rios’s injuryAs explained more fully abovlpwever, Rios does not allege and

13



the record does not otherwise demonstrate thatgbgel or its appurtenances caused his injury.
See supra. “Under_Grubart, maritime jurisdic is found only whe¥ the location _and the
connection prongs are met; oneitself will not suffice.” Floro, 129 F.3d at 680 (emphasis in
original). Thus, even if Rios could establish a “connection” to maritime activity, the Court must
hold that it does not have adnifyajurisdiction because Rios is unable to establish the required

“location” prong of the Grubart test.

This result comports with Victory Carriersn that case, the Sugme Court declined to

extend federal maritime jurisdiction to a lohgseman who was injured on a pier when the

overhead protection rack of a forklift came leand fell on him._Victory Carriers, 404 U.S. at

203-04. The Supreme Court reasoned, in partthiedbngshoreman was not injured by equipment
that was part of the ship’s gear or stored onthdhe vessel, that the forklift was not under the
control of the shir its crew and that thecaident did not occur onboatide vessel itself, Id. at

213-15. These same factors are enesn Rios’s case. For instam like Victory Carriers, the

accident occurred pier-side and not on the vessd. itMoreover, the hose that injured Rios was
not equipment that is normally part of the shigéar or stored onboard the vessel. As explained
by Rios—and not otherwise disputed by thetebh States—the hose was shore-based, owned,
controlled and maintained by Boston Ship Repad not the McLean, and waegularly stored at
Boston Ship Repair. D. 19 at 4, 7.

Florio v. Olson also supports this outcomEhere, the First Circuit determined that the

trial court did not have maritimjarisdiction because the device teatised the injury was one that
“ran from one part of the drydodk another part of the drydocknd was controlled from shore”
such that the claims alleged no causal connectiwvelem the vessel itself and the accident. Florio,

129 F.3d at 681. Similarly, here, the hose wawes-based, owned, operated, and controlled by

14



Boston Ship Repair, and Riosshastablished no causal connection between the vessel and the
injury.

Thus, the Court also does not have admiraltggliction in this matter pursuant to Grubart.
For all foregoing reasons, the Court must dismisssattion for lack of subject matter jurisdiction.
VI.  Conclusion

The CourtALLOWS the motion to dismiss, D. 16, fohe reasons articulated in this
Memorandum and Order. Accordingly, the Court intends to dismiss this case for the reasons
explained here and raised, sua sponte, antiteon hearing. Although the Court has considered
the parties’ arguments at thagdring and believes thtite parties had fair notice and opportunity

to be heard on these matters then, see McCullogélez, 364 F.3d 1, 6-7 (1st Cir. 2004), if there

is any matter that was not previbugaised by Rios that he wouliéte the Court to consider as to
subject matter jurisdiction, Rios has until May 19, 2@l ihake such filing, not to exceed ten (10)
pages. If no such filing is received, the Coutiapates entering the order of dismissal soon after
May 19, 2017.

So Ordered.

& Denise J. Casper
Lhited States District Judge
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