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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 16-104276A0

JOSE ALBERTO QUINONES
Petitioner

V.
YOLANDA SMITH,

Superintendent of Suffolk County House of Corrections,
Respondent.

OPINION AND ORDER
May 3, 2016

O'TOOLE, D.J.

The petitioner, Jose AlberQuinones, a citizen of the Dominican Republic, was detained
by Immigration and Customs Enforcement (“ICE”) on January 13, ,28i® remais in ICE
custody pending the outcome of ongonegnoval proceedingsHis immediate custodian is the
respondent, Yolanda Smith, the superintendent of the Suffolk County House of Corrections, the
facility in which the petitioner is currently being detained. The petitioner challenged hisueoht
custody at a redeterminatitrearing before an immigration judge February 29, 2016ee8
U.S.C. §8 1226(a); 8 C.F.R. § 1003(aP The immigration judge concluded that the petitioner
“pose[d] a danger to the community” and denied release of the petitioner on $eeldecp’t’'s
Answer to Pet., Ex. B, Mem. Concerning the Feb. 29, 2016, Decision of the Immigration Ct., at 4
(dkt. no. 112) [hereinafteRedeterminatioecision].)

At the redeterminatiorhearing, the petitioner argued that the government, and not he,
should be required to bear the burden of paothe issue of dangerousnésshe community

The immigration judge noted
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Board[of Immigration Appealsprecedent and the Attorney General’s regulations
which the Court is obligated to apply in the absence of contrary authority, expressly
provide that in custody redetermination proceedings, “The burden is on the alien to
show to the satisfaction of the Immigration Judge tieabr she merits release on
bond.” Seln re Guerra24 I. & N. Dec.at4(0; see als® C.F.R. 81003.19(h)(3) . .

.. The Court furthefoundthat even if the Court were to accept fpetitioner’s]
argument and place the burden of proof/tle governmentjn the [petitioner’s]
custody redetermination hearing, [the governmesiblished that tHeetitioner]
constitutes a danger to the community.

(Redetermination Decision, at 4 n.2.)

By his present petition for a writ of habeas corpRsginonesrequess eitherimmediate
release or, alternatively, for a new redetermination he&@ee8 U.S.C. § 2241The government
hasmoved to dismiss the petitipandthe parties were heard in beagument.

The petitioneseeks a legalling® that in a bond redetermination hearing the government,
not the petitioner, must satisfy the burden of proof on the issue of dangerousnesthat@rfgues
that he should then be given a second redetermination hearing at which that bapgéeds The
record reflects, however, that he has already recesuel a hearinglThe immigration judge
specifically stated that hé¢d consider whethewyith the burden of proadissumedly placeon the
governmentthe governmentad established that the petitioner was a danger to the community.
The judge concluded that the government succeeded in caitg/imgrdenin that respect The
petitioner hashereforeobtained a decision applying the burdemudfof allocation that he asserts

is the right one.

1 A court may resolve a “pure quist of law” on habeas review under § 228geINS v. St. Cyr
533 U.S. 289306-08, 314(2001) see alsdaint Fort v. Ashcroft, 329 F.3d 191, 203t(Csr.
2003).

2 The immigration judge’s weighing of the evidence and conclusions are nottsiabjedicial
review. See8 U.S.C. § 1226(e).




Under these circumstancéle petition does not present a case or controversy within the
meaning of Article 1l1.SeeU.S. Const. art. lll, 8 2. The legal question presented by the petitioner
Who bearsthe burden of proG acks “character as a present, live controversy of the kind that
must exist if [courts] are to avoid advisory opinions on abstract propositions ofdaeHall v.

Beals 396 U.S. 45, 48 (19693ee alsd@otter v. City of Bostoy323 F.3d 160, 173 (1st Cir. 2003)

The relief he seeksa redetermination hearing where the evidescensidered on the assumption
that the government bears the burden of prdwds alreadpeenhad by reason of the immigration
judge’s explicit consideration of that question.

The respondent’s Motion to Dismiss (dkt. no. 12) is GRANTED. The petition for a writ of
habeas corpus (dkt. no. 1) i$SMISSED

Itis SO ORDERED.

/sl George A. O’'Toole, Jr.
United States District Judge




