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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
ROBERT BROWN, lll, RAYMOND B. )
ROBINSON, JR., VICTOR LAGOMBRA,)
NORRIS DOUGLAS, EKILBANDRO )
TEIXEIRA, CRAIG C.NELSON, )
ANDERSON BUCKMIRE, RASHEED )
HALL, ANTHONY DINGLE-JONES, and)
BATRON SULLIVAN, INDIVIDUALLY, )
AND ON BEHALF OF ALL OTHER )
SIMILARLY SITUATED INDIVIDUALS , )

Plaintiffs,

V. Civ. Action No. 16-10568TS

— N N

CLOVER FAST FOOD, INC. d/b/a/ and )
a/k/a CLOVER FOOD LABS, AYA MUIR)
MEGAN PILEGGI f/k/a MEGAN )
PEDERSON, and CHRIS ANDERSON )

)
Defendants )
)

ORDER ON DEFENDANTS’ MOTION FOR A MORE DEFINITE STATEMENT
AND TO STRIKE EXHIBITS

August 30, 2016
SOROKIN, J.
On April 17, 2016, the plaintiffs filed a corrected, amended complaint against the
defendants, Clover Fast Food, Inc. (“Clover”), Aya Mtiuir”) , Megan Pilegg{‘Pileggi”), and
Chris Andersor{“Anderson”) (collectively, the'Defendants”). Doc. No. 10. On May 31, 2016,
the Defendants moved for a more definite statement pursuant to Fed. R. Civ. P. 12(e) and moved
to strike the exhibits attached to the complaint pursuant to Fed. R. Civ. P. 12(f). Doc. Nar 13.

the reasonset forth below, the Court DENIES both motions.
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. BACKGROUND

The bulk of the allegations levied by the plaintiffs focus on individual plaintiffs Robert
Brown III (“Brown”) and Raymond B. Robinsonr. (“‘Robinson). Brown, described in the
complaintas a“Black—-American” Doc. No. 10 Y 16alleges he was initially hirely Cloverin
September 2012 to pack delivery vans, then promoted to manager of the opdegtat®enin
March 2013 Id. 11 43, 5152. Inthe latterposition hewas paid $16 per hour while his white
predecessor was paid more, receiving a salaBg88f000 per yearld. 11 50, 54.Brown further
asserts hevas notadequately compensattat all of the hours he worked or fovertime and was
excluded from manageneetings and other managerial activitiesks. | 5659, 64, 77, 79. In July
2014, Brown complained to defendant Pileggputthe work conditionsat Clover,ultimately
filing a complaintpursuant tathe Occupational Safety and Health Act (“OSHAINd to the
Massachusetts Board of Healthl. 19 86, 91, 130.

In August 2014, Clover offered Brown $25,000 per year to take the position of support
operations lead, which he characterizes as the ganfe was already performingd. 11 94, 96
Doc. No. 106. He refused becausiee salary was less than his hourly wagec. Na 109 95,

97. Defendants Pileggi and Andergben met withBrown to persuade him to take the support
operations jokand informechim thathe would be terminateifl he declined theffer. Id. 99,
101. Three days lateiBrown received dermination letter statinghat he was being fired for
making threats during the meetingd. 11 112, 115.The letter coincided with a visit froitihe
Massachusetts Board of Health and Clover’s receipt of notificationitbaccupational Safety
and Health Administratiofthe “Administration”) was launchingn investigation in response to

Brown's complaint.ld. 1 126, 132134. Brown filed a comfaint with the Administratioras a



whistle blower asserting he was terminated in retaliation for his report of woek@afety
violations. Id. | 147.

After Brown's departure, Clover offered the operations manager position to Roblason, a
described inthe complaint as &Black-American; for $11.25 per hourld. 1 17, 142. Robinson
declinedand was also terminatedd. 7 143 265. Clover instead hired a white woman to take
the job, paid her a salary (rather than the hourly wage offered to Brown and Robsinson), and
included her in managerial activitiedd. 11 14445. The remaining named plaintiffs are not
mentioned in the complaint.

The plaintiffs, or subgroups thereof, bring 22 causes of action against the defémdan
violations ofthe Fair Labor Standards Act (“FLSA”) aitd state law counterparts (CountV,
XII-XI1); violations of Title VII of the Civil Rights Actand M.G.L. ¢. 151B (Counts Vi, X);
violations of 42 U.S.C. 88 1981 and 1983 and M.G.L. c. 12 (CodikslX); violation of OSHA
(Count XI); retaliatory termination (Counts XI¥ XVII, X IX - XXII); and defamation (Count
XVIN). 1d. at 2445.

Il. LEGAL STANDARD

Rule 12(e) is reserved for complaints that“atevague or ambiguous that the parénnot
reasonablypreparea response.” Fed. Civ. P. 12(eJhe oftquoted phrase is that Rule 12(e)
applies when aomplaintsuffers from beingoverly prolix or complex." 2 James Wm. Moopeg

al., Moore’s Federal Practick 12.36(1) (3d ed. 2004). Such motions are disfavored in light of

Rule 8 and the liberal pleading standacdsitained in the Federal Ruleddilchey v. City of

Haverhill, 233 F.R.D. 67, 69 (D. Mass. 2005). Rule 12¢egppropriately aimed apmplaints

L All of the 22 counts are asserted against all defendants except Count X, for atlatgp#ting
employment discrimination in violation of M.G. L. c. 151B, asserted against deferRiadqgi,
Muir and Anderson, but not against Clover.
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that are unintelligible, not ones that lackalet Cox v. MaineMar. Acad, 122 F.R.D. 115, 116

(D. Me. 1988).The search for such detail is in the realm of discov@ngateN.Y. Auto. Dealers

Ass’n v. EnvironmentaBys. Testing, Inc,. 211 F.R.D. 7177 (E.D.N.Y. 2002). A Rule 12(e)

motion isproper “only whera party is unable to determine the issues he must m€eitx; 122
F.R.D. at 116.

Rule 12(f) allows the court to strike from the complaint “any redundant, imiadater
impertinent, or scadalous mattet. Fed. R. Civ. P. 12(f)Proper motions unddRule 12(f)“are
narrow in scope, disfavored in practice, and not calculated readily to invoke the cearggah.”

Manning v.BostonMed. Ctr. Corp., 725 F.3d 34, 59 (1st Cir. 20(f)otingBoreri v. Fiat Sp.A.,

763 F.2d 17, 23 (1st Cir. 1985)
1. DISCUSSION

The Defendantargue thathe complaint is overly rambling, complex, voluminous, and
meandering. Thegssert sixspecific objections: (1) plaintiffs’ use of the device of incorporating
previous allegations by reference; (2farence to all defendants without attributing specific
actions to specific defendants; (3) the complaint’'s allegati@mter on Brown and Robinson
despite the fact that there are ten named plaintiffs; (4) the complaint purport®tobehalf of
all other similarly situate[ed] individuals(b) plaintiffs fail to allege administrative exhaustion;
and (6) the exhibitsra unnecessaryjcrease the confusion and incoherence of the compdaidt
make the record unruly. Doc. No. 14.

The Court concludes there is little merit te thefendant’s arguments or that a motion to
strike is not the proper means to address th¢actbns While the complaint is far from pithy, it
cannot be characterized as unintelligiblairning to the first of the defendants’ objections to the

complaint, each count incorporates by reference all preceding paragegpbsy, Doc. No 10



210, a commonplace practice. These plaintiffs do not employ this approach anyhaotiee

typical complaint filed with this Court. Some counts, however, also incorporagddrgnce the
preceding allegations rather than isolate the specific conducggigm to the countE.q, id. |

206. If the Defendants assert that the factual basis for any particular count is lackimg in t
complaint, then a motion to dismiss is at their disposal. The complaint is not incongiédat

lacks factual detail whin each count. The Court applies the same reasoning to the second of the
defendants’ argumentsthat the complaint lacks detail regarding which actions were undertaken
by which defendants. If the defendadtterminghatthe complaint lacks sufficient factual basis

with respect to each defenddat any particular cause of actiothey may move to dismiss or
investigateduring discovery.

The defendantgthird argumentthat the complaint fails to mention any named plaintiff
besides Brown and Robinsois related to theifourth argument, that the captioning of the
complaint as “on behalf of all other similarly situate[ed] individuals” is ambigudine plaintiffs
expldan thatwith Counts | and IlJalleging nonpayment of regular and overtime wages in violation
of the FLSA, they intend to avail themselves of the collective action pooVided bysection
216(b) of the statute. 29 U.S.C. § 216(b); Doc. No. Z5H41. Section 216(b}tateghat an action
for violation of the FLSA may be brought “against any employer . . by ampomore employees
for ard in behalf of himself or themselves and other employees similarly situa28dJ.S.C. 8§
216(b). Upon a plaintiff'amotion for conditional certification, the Court, with the aid of the
pleadings and any proffered affidavits, determines whether thifftaare “similarly situated,”
meaningthat they“were subject to a single decision, policy, or plan that violatedlakw.”

O’Donnell v. Robert Halfnt’l, Inc., 429 F. Supp. 2d 246, 249 (D. Mass. 20@@&ernal quotation

marks omitted) After discovery, a defendant may mdwe de-certification, prompting the Court



to revisit whether the plaintiffs are simily situated. Nerland v. Caribou Coffee Co., 564 F. Supp.

2d 1010, 1017 (D. Minn. 2007). In timestantcomplaint, the plaintiffs allege that they act on
behalf of similarly situated “current and former employees” of Clovesc. Dlo. 10 at 1. At this
early stage, this class description is sufficienput defendants on notice of the putative class
Should the plaintiffs move for conditional certification, they will be required to demad@that
the putative class encompassasilarly situated memdrs.

The lack of allegations pertaining to any named plaintiff aside from Brown and Robinson
appears to be due to the fact that the other named plaintiffs (except for one) have @didprovi
notice that they have joined the putative collective action pursuant to 29 U.&LE. ®oc. No.

16. “FLSA collective actions require each plaintiff. affirmatively[to] ‘opt-in’ to the lawsuit:

Munoz v. Big Valley, Inc., 915 F. Supp. 2d 46, 48 (D.D.C. 2013). Putting aside Brown and

Robinson, seven of the eight remaining named plaintiffs have-aptedthe lawsuit. It may be
inferred, therefore, that that these seven plaintiffs participate in aksadfisaction asserted on
behalf of all plaintiffs as well as those counts pertaining to the FLSA. Thddatiffh Craig C.
Nelson, is not mentioned in the complaint, nor has he provided noéicbdgtas optech. As
stated above, Rule 12(e) provides little help here because the complaint, although imanting
details, is clear and understandable. The defendants have sufficientatndorto provide an
answer oother response

The nextargument asserted by the Defendants is that the plaintiffs have failed to plead
administrative exhaustion. The complaint states that Rlantiffs, through Brown, filed
complaints with the Massachusetts Commission Against Discrimin@fé8AD”) and Eyual
Employment Opportunity Commissi¢tEEOC”).” Doc. No. 10 { 9seeid. 1 13 (regarding other

complaints, filed through Brown, with other administrative departmenritlg plaintiffs answer



that, while they are required to exhaust administrative remedies to assertittaéiiTclaims,

they are not required to plead exhaustoalternatively, they have sufficiently pled exhaustion
Doc. No. 25 at 146. Itis premature for the Court to weigh inthisissue Thecomplaint clearly
impliesthat only Brown filed complaints with MCAD and the EEOC. In addition, whether other
plaintiffs availed themselves of theequisite administrative process is a fact within the
knowledge of the Defendants. “In ruling on a 12(e) motion, a court oftemdeasmisvhether the

movant has knowledge of the information sought.” Vizcaino v. Isaac, Civ. Acboa®NL1565-

LTS, 2016 WL 1163652, at * 3 (D. Mass. Feb. 12, 2qafppting report and recommendation of
magistrate judge)If the defendants contend thié plaintiffs fail to state a claim withofurther
exhaustion allegatia) then they may move to dismiss on that basis.

Finally, the Defendants argue th#teen exhibits attached to the complaint should be
stricken because “[these documentsraenecessary, and do much to contribute to the confused,
incoherent nature of the pleading.” Doc. No. 14 at 12. Although “[a] pleading is not an appropriate
vehicle for aggregating masses of evident®"Court does not view fifteen exhibits as exaessi

nor does it discern any legal basis compelling their exclusBeglanger v. BNY Mellon Asset

Mgmt. LLC, 307 F.R.D. 55, 58 (D. Mas2015 (dismissing 462 page complaint containing 393
exhibits without prejudice on Rule 8 grounds).

V. CONCLUSION

The Defendants point out that Counts V through Xl are brought on behalf of “some

plaintiffs” without any further identification of which plaintiffsDoc. No. 14 at 5. This is not a



proper means of stating a claim. In the inteyefjustice seeFed. R. Civ. P. 1, the Court construes
these claims to be brought on behalf of only plaintiffs Brown and Robfson.

In all future motions, the moving party may file a reply, limited to five pagebpwitieave
of Court provided it is filed within seven days of the opposition. A surreply requiredispeci
permission and shall not exceed five pages. Regarding future motion practice anddhle sche
course for this case, the Court suggests counsel confer meaningfully withieapeget toward a
process for d@dressing the various issues raised in the complaint as well as the defentbes o
arguments advanced.

The Defendants’ motions for a more definite statement and to strike exhibite to t
complaint, Doc. No. 13, is DENIED. The Court orders the Defendants to answer within fourteen
days of the date of this order. The parties shall appear for a Rule 16 schedofergnce on
October 11 at 2:30 p.m.

SO ORDERED.

/s/ Leo T. Sorokin
Leo T. Sorokin
United States District Judge

2 The plaintiffs state that they intend to use the discovery process to detpoténgal plaintiffs

to assert these claims and whether to seek class certification at a later stagdo.26cat 11.
However, the complaint on its face makes no mention of class certification pursied. tR.

Civ. P. 23. At the pleading stage, plaintiffs asserting a class action must fegetians
consistent with the four prongs of Rule 23(a) and one prong of Rule ZXbYVright, Miller, et

al., 7B Fed. Prac. & Proc. Civ8 1798 (3d ed.). The plaintiffs have not done so and thus, the
specific plaintiffs asserting each claim must be specified.
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