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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JAMES DICKEY,
Plaintiff,
V. CaseNo. 16€v-10636L. TS

CITY OF BOSTON et al,

~— N N

Defendant.

)
ORDERON MOTIONS TO DISMISS(DOCS.29, 54, 57, 60)

December 19, 2016
SOROKIN, D.J.

For the reasons that follow, the CoAtltLOWS the Motions to Dismis§led by
Defendants (1) James J. Cotter (Doc. 292) City of Boston, Edward CoburiMayor Martin
Walsh, and William Christophéhereinafter, “City DefendaritsDoc. 54); (3) Judges Marylou
Muirhead and Jeffrey Winik of Boston Housing Caimereinafter, “Judicial Defendants”; Doc.

57); and (4) Fred Starikov, Josh Fetterman, and Andrew Simpson (Doc. 60).

THE COMPLAINT

On April 1, 2016, Plaintiff, who igro se, initiatedthis action and on June 20, 2016, he
filed the instant First Amended Verified Complaint (“Complairt"seeDocs. 1, 23.

Essentially, Plaintifthallenges theonstitutionality of Mass. Gen. Laws ch. 111, § 1271

1 On the date he initiated this action, Plaintiff filed “emergency ex parte motion” for a temporary restraining order
or preliminary injunctiorto stop the foreclosure of his properfpoc. 5. The Court denied that motion without
prejudice. Doc. 7.
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(“Section1271"), which sets forth the circumstances in which a court is eitherigechor
required to appoird receiveffor a property. Doc. 23 at 1.

Plaintiff alleges the following: He is the owner of two buildings in Boston, one located
at 495 East Fourth Street and the other located at 497 East Fourtl{cslteetively, “the
Properties”) Id. at 5. On May 27, 2008, the City of Bost@fCity”) issued a order to vacate
the Properties. Id. at 10.

On May 9, 2012the City submitted a petition forageivership of the Properties to the
Boston Housing Courtld. A notice of the petition was delivered to Plaintiff's sister, “who
never informed him of signing for a package on his beh#df.”Onthe same date that the City
submitted the petitiorEdward Coburn, an attorney for the City, emailed Plaintiff to ask for
access to the Properties to inspect them, but did not mention the pddtiddotice of the
petition for receivership was never posted at the Properties, which were vaearthe @y
submitted it.1d. Section 1271 does not require posting notice of a receivership petitibe on
property that is the subject of the receivership petitidn.

At some point — the Complaint does not specify when — the Boston Housing Court
graned the petition for receivership ex partd.

On May 29, 2012, James Cotter seized the Properties and hadesiredPlaintiff

access to themid. at 11.

2 In considering the Motiort® Dismiss the Court musaccepthe Complaint's factual allegations as true and draw
all reasonable inferences ifatiff's favor. Saldivar v. Racine818 F.3d 14, 16 (1st Cir. 2016).

3 Plaintiff, whom Defendants claim is a vexatious litigagig, Doc. 54 at 2 filed suit in this Court challenging the
order to vacatebutthatcase was dismissedth prejudice Dickey v. Inspectional Services Dep't of the City of
Boston 2009 WL 2425957 (D. Mass. 2009).




On June 20, 201Rlaintiff asked the Boston Housing Court to dismiss or stay the
receiversip petition due to insufficient servicdd. at 10. Judge Muirhead of the Boston
Housing Court denied this requegd.

In or around June 2014, Cotter “hired Steven and Katie Amaral to strip 497 East Fourth
Street of copper piping, appliances, bath tubs, and doors,” causing damage thét Plainti
estimates to be in excess of énendred thousand dollargd. at 11.

In or around May 2015, Cotter hired Andrew Simpson and Josh Fetterman, who are
“employed and/or associated with Fred Starikov,” to strip the roof off 497 East Fonah ‘Sor
the purpose of leaving the building open and exposed to the elentanisifig damage that
Plaintiff estimates to be in excess of tiwondred thousand dollargd.

Plaintiff alleges that ahree properties the City which he doesot own, the Cityfiled
petitions for receivershipf those properties but did not post notice of the petitionbem t
Section 1271 does not require notice to be posted on the propertt.8449.

Plaintiff alleges various DefendantsCoburn, Judge Muirhead, Cotter, Judge Winik,
Mayor Walsh, William Christophéetand two financial companies that have been terminated as
defendantsseeDoc. 22 — “conspired to extort real property from the Plaintiff and other property
owners in the City of Boston.” Doc. 23 at 12. According to Plainthi#fconspiracy has nine
constituent parts, which are as followd) first, the City finds a building uninhabitable and
issues an order to vacatg2) then, Coburn (with the consent of Mayor Walsh and William
Christopher) submits a Section 1271 petition to Boston Housing Court asking the court to appoint

a receiver of the building; (3) then, “[tjo ensure that the owners of the building [avehrenaf

4 Christopher is the commissioner of fity’s Inspectional Service Department. Doc. 23 aTBeonly specific
factual allegatiormgainstMayor WalshandWilliam Christopheiis thattheyjoined“the conspiracyPlaintiff alleges
in or around May 2014. Doc. 23 at 12.



the pending p&ion for receivershipthe City . . declarés] that[it] was unablé¢o locate the
owner of the now-vacant building and . . . then sulsinét motion to the Court requesj that
notice be provided by publication”; (4) Judge Muirhead or Judge Winik “subsequently
approvés] the petition for receivership garte”; (5)the property owner themecoms aware
that the building is in receivership and “submits a motion to the Boston Housing Court
requesting that the receivership be dismidsfie@ to lack of notice”; (6) that motion is then
denied by Judge Muirhead or Judge Winik;tt® Receiver (heré&otte) then submits to the
Boston Housing Court a motion for authorization to sell the builsinghich he estimates the
amount of money rezled to repair the building and states thate are no funds to do so; (8)
Judge Muirhead or Judge Winik then issues an dahd¢rthe estimatedmount of money be
depositedwvith the court in fourteen dayand(9) after thatimount oftime passes withawa
deposit, the Court grantise Receiveauthorization to sell the property anddoes sofor his
personal benefit, notwithstanding that Section 1271 “require[s]” him to repaiuiling. Id. at
12-13. Plaintiff allegeghat his propertiesas wel as various other properties in the City that he
does not ownhave beeithe target of this conspiracyeeid. at 1221.

The Complaint contains seven counts. In Count Rlamtiff claims under 42 U.S.C. §
1983,that the City Defendants, Judicial feedants, and Cottéraveall violated his rights under
the Fourteenth Amendment’s Due Process Claysnforcing Section 1271, whidplaintiff
alleges is unconstitutional because it fadlsequirepostingnotice of gpetition for receivership
on the poperty that is subject to the petitiold. at 2123; see alsad. at 2 In Count Two,
which names the same Defendants as Count Rlagtiff asks the Court to declatfeat Section
1271 “does not allow a court to implement a general receivership for a sulgpettyr and

further does not allow a court appointed receiver to sell the subject propekrtst’2425. In



Count Three, Plaintiff requests an injunction teyent the City Defendants, Judicial
Defendants, and Cotter from enforcing Section 1271 because it is unconstitulibral2527.

In CountsFourand Five Plaintiff claims Cotterthe Amarals Starikov, Simpson, and Fetterman
caused damagéhrough gross negligenead/or deliberate destructioim the Properties in
exces®f threehundred thousand dollargd. at 27#28. In Counts Six and Sevdrlaintiff
claimsCotter, the Judicial Defendants, ahdee of the City DefendantsCoburnMayor Walsh,
and William Christopher all violatedthe Racketeer Influenced and Corrupt Organizations Act
(RICO), 18 U.S.C. 88 1962(dd), by committing “extortion/attempted extortion” and mail

fraud, through the “enterprise” of Boston Housing Coldt.at 2832.

Il. LEGAL STANDARD

To survive a motion to dismiss, a complaint “must provide fair notice to the defendants”
and “contain sufficient factual matter, accepted as true, to state a claimfttheatlis plausible

on its face.” Bruns v. Mayhew, 750 F.3d 61, 71 (1st Cir. 2014) (citation and internal quotation

marks omitted)Ashcroft v. Igbal, 556 U.S. 662, 678 (citation and internal quotation marks

omitted). “The plausibility standard is not akin to a ‘probability requirement,’” laskis for
more than alseer possibility that a defendant has acted unlawfully.” Igbal, 556 U.S. at 678
(citation omitted)see alsad. at 679 (noting that a complaint must “permit the court to infer
more than the mere possibility of misconduct”) (citation omitted). “Detengiwhether a
complaint states a plausible claim for relief will . . . be a corgpgtific task that requires the
reviewing court to draw on its judicial experience and common seigeat 679 (citation

omitted).



[I. COTTERS MOTION

All claims against Cotter are dismisséal, two separate and independent reaséiist,
as CottersuggestsseeDoc. 29 at 2-3Plaintiff’'s claims against him are precluded by the
doctrine of res judicata:According to the doctrine of res judicatafi@al judgment on the
merits precludes parties from relitigating claims that were or could have begmbima prior

action” Universal Ins. Co. v. Office of Ins. Comm’r, 755 F.3d 34, 37 (1st Cir. 2014) (citation

omitted). “A federal court must givegrlusive effect to a statourt judgment if the state court
would.” Id. (citation omitted). Under Massachusetts law, the term “res judicata” incloties b
claim preclusion and issue preclusion, atide’e elements are required for claim preclusion: (1)
the identity or privity of the parties to the present and prior actions; (2) identhg chtise of

action; and (3) prior final judgment on the merits.” RFF Family PartnersRip, Ross, 814

F.3d 520, 531-32 & n.7 (1st Cir. 2016) (citations, footnote, and internal quotation marks
omitted). In this instance wo Massachusetts state courts have already considkiediff's
claims against Cotten the instant case and rejected them bec@oster is immune from suit

under Section 1271. Doc. 29-2 at 11; Dickey v. City of Boston Inspectional Services&¥ep't

Mass. App. Ct. 1119 (2015) (unpublished decisiifhus, all three elementsr claim
preclusionare satisfied.

In the alternativeeven if res judicata does not appGptter is immune from suitAll of
Plaintiff's claims against Cotte&oncern actionke Dok in his capacity as receiveAccording to
Section 1271, (1) the “receiver shall in no instance be personally liable fonsor inactions

within the scope of the receiver’s capacity as receiver,” and (2) “[n]o suit ghlatblight

5 Where a motion to dismiss is premised on a defense of res judicata, “thenagueke into account the record in
the orginal action.” Andrew Robinson Int'l, Inc. v. Hartford Fire Ins. C647 F.3d 48, 51 (1st Cir. 2008) (citations
omitted).




against the receiver except as approved by the court which appointed the receiy&gston
Housing Court.Id. Plaintiff does not dispute Cotter’s claim that he has not received approval
from Boston Housing Court to sue Cott&eeDoc. 50 at 2.Rather, Plaintiff argues thainder

Shapiro v. Goldman, 253 Mass. 60 (1925), he may sue a receiver “without the consent of the

appointing court.”Id. That case is inapposibtecausé deals with the ability to sue a receiver
in bankruptcy andbecauset predates Section 1271, which was passed in 1S$atcePlaintiff
has not received approval from Boston Housing Ciauoring suit against Cotter, this eas

dismissed against Cotter.

V. THE CITY DEFENDANTS MOTION

All claims againsthe City Defendants i.e., the City, Coburn, Christopher, and Mayor
Walsh—aredismissedas he Countsgainst them- i.e., Counts One, Two, Three, Six, and
Seven- are precluded by the doctrineret judicateor, in the alternative, are inadequately
pleaded

The facts supporting the applicationre$ judicataare as follows:In 2012 Plaintiff
removed a stateourt action to this Court and theled athird-partycomplaint against the City
(through its Inspectional Services Departme@t)burn, Cotter, and Judges Muirhead and Winik.
CaseNo. 1:12¢v-11527JLT, Doc.5. The first, second, third, sixth, and seventh counts of that

complaint were nearligentical to Counts One, Two, Three, Six, and Seven in the instant

8 Cotter asks the Court not only to dismiss this case but to award him tkessis, and to enter an order

prohibiting Plaintifffrom filing any further actions against the Defendants named in thisaseéd on facts or

claims “set forth herein, or substantially similar thereto, withoiatr pudicial review and permission.” Doc. 29 at 4.
The Court denies, without prejudic@otter’s request, as Plaintiff [fro seand claims to be unaware that res judicata
is a basis for dismissing an action unBed. R. Civ. P12(b)(6). Doc. 50 at 1. However, now that Plaintiff is
aware of the applicability of res judicata, the Court wéiinsthat filing a frivolous or vexatious case in the future
will result in an order imposing fees, costs, and monetary sandiud/or an order enjoining him from filing further
proceedings in this CourSeeHughes v. McMenamqr879 F. Supp. 2d 75, 81 (D. Mass. 2005).
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Complaint. Seeid. at15-19, 21-24. This Court ultimately foutftht it lacked jurisdictiono

hear the case and remandkeih the state court for further proceedings. Case No.&2-
11527-JLT, Doc. 48The Superior Court of Massachusetts eventudigymissed all oPlaintiff's

claims, finding that (1)here was no basis fdeclaratory or injunctive reliefith respect to

Section 127lbecause thBue Process Clause does not require posting notice of a pending action
for receivershipn the propertyhat is subject to the actign(2) Plaintiff had not sufficiently

pleaded the predicate offenses underlyiisgRICO claimsand(3) Judges Winik and Muirhead

had judicial immunityto the RICOclaims Doc. 56-10 at 8-14. Thud| three elementsf claim
preclusionunder Massachusetts lavwdentity or privity of the parties; identity of the causes of

action; and prior final judgment on the meritaresatisfied® SeeRFF FamilyPartnership814

F.3d at 531-32.

In the alternativeCounts One through Three of the Complaint asenssedagainst all
Defendantdecause, contrary to Plaintiff's suggestion, due process does not demand that notice
of a petition for receivership be postedaomacanpropertythat issubject to the petition.

Rather, due process merely requirgsotice reasoably calculatedunder all the circumstances,

"The Court notes that, according to the Complaint itself, Judge Muithé8dston Housing Courglsomade a
finding similarto the one the Superior Court madgeeDoc. 23 atl0 (noting that, in 2012, Plaintifhovedto
dismiss the receivership petition due to insufficient serviceJimge Muirhead denied the motion)

8 Although Plaintiff did not name William Christopher and Mayor Walsh asndetfiets in his prior case, there is
privity between them and the Cityhieh Plaintiffdid namein that case SeeCruz Berrios v. GonzaleRosariq

630 F.3d 7, 14 (1st Cir. 2010) (“Traditionally, ‘there is privity betwedicafs of the same government so that a
judgment in a suit between a party and a representative gbtleenment is res judicata in relitigation of the same
issue between that party and another officer of the government.”)iifgutnshine Anthracity Coal Co. v. Adkjns
310 U.S. 381, 40P3 (1940) (alterations and additional citation omitted). Undesbéhusetts law, there is “no
generally prevailing definition of privity which can be automaticallyli@poipto all cases”; the issue depends on
whether a plaintiff's interest was represented in prior litigation artktiaer there are special circumstarnmedue
process considerations which make it unfair to bind the plaintiff[Jabjtiigment.” Degiacomo v. City of Quingy
476 Mass. 38 (2016) (citations and internal quotation marks omitiédd.Court finds that Plaintiff's interests
specifically, inchallenging Section 1271's constitutionality and in alleging that varidtysofficers are part of an
extortion or mailfraud conspiracy under RICOwere adequately represented in his previous-staiet action.

The Court also finds that there arespecial circumstances or due process considerations which makeritanfai
bind Plaintiff to the judgment against him in that case. Tiougurposes of res judicatde Court finds privity
between the City and/illiam Christopher and Mayor Walsh.
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to apprise interested parties of the pendency of [an] action and afford them an ofyptartuni

present their objections.’In re Arch Wireless, In¢.534 F.3d 76, 83 (1st Cir. 2008) (quoting

Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)). According to the

Complaint the City apparently attempted to give Plaintiff notice of the receiverstitmpgebut
Plaintiff's sister, who signetbr the package giving notic&iled to inform Plaintiff about it.
Doc. 23 at 10.While that circumstanceas unfortunatdor Plaintiff, it was not the City's
obligation to ensurle “receive[d] actual notice” of the receivership petitiather, the City

only neededo take steps “reasonably calculated to provide notideries v. Flowers, 547 U.S.

220, 226 (2006) (citations and internal quotation marks omitted). Simply put, Plaintiff has not
pleaded sufficientacts to state a plausible claim thia¢ steps theCity took to provde notice
were not reasonably calculateddio so. Seeid.; Igbal, 556 U.S. at 679.
Counts Six and Sevethe civil RICO claimsare also dismissed becaddaintiff does
not point to a single instance of extortiomaail fraud, the alleged predicate offentiest

support theclaims. SeeMendez Internet Management Services, Inc. v. Banco Santander de

Puerto Ricp621 F.3d 10, 14 (1st Cir. 2010) (noting the requirementpoédicateoffenseto

state a civil RICO clailn Plaintiff does nostate an extortion claim because he doesiege

facts showinghat the City obtained his property “with his consent, induced by wrongful use of
actual or threatened force, . . . or under color of official righd."at 15 (citation omitted On

the contrary, Plaintiff's Complaimhakes it obvious that the City took his property without his
consent.Plaintiff's “conclusory assertion” of extortion is inadequate to state a d€@iOR:laim.

Id. (citation omitted).Plaintiff does not state a mail fraud claim either, for he doestaie

with particularity the circumstances constituting fraondthe “time, place and content of the

alleged mail” communications “perpetrating that frAudlamilton v. Partners Healthcare Sys.,




Inc., F.Supp.3d__, 2016 WL 3962810, at *12 (D. Mass. 2@it@}ion and internal
guotation marks omitted). For these reasons, Counts Six and Seven are dismisseallagainst

Defendants.

V. THE JUDICIAL DEFENDANTS’ MOTION

The Counts against Judge Muirhead and Judge Winik —i.e., Counts One, Two, Three,
Six, and Seven are precluded by the doctrine of res judicata and/or are otherwise inadequately
pleaded.SeesupraSection IV.

In the alternative his case is dismissed against Judges Muirhedd\inik becausa
“judge is absolutely immune from liability f¢her] judicial acts,” eveif sheis accused of
deciding a matterdue to improper motivesyinless the acts are “taken in complete absence of

all jurisdiction.” GuzmanRivera v. Lucen&ahala 642 F.3d 92, 96, 99 (1st Cir. 2011)

(citations and internal quotation marks omittédieles v. Wacp502 U.S. 9, 12 (1991)

(citations omitted) The actions by Judges Muirhead and Winik that Plaintiff complains about
are all judicial acts, and Plaintifias not alleged sufficient facts to state a plausible claim that
theyacted in the completgbsence of all jurisdictionSeelgbal, 556 U.S. at 678-79. Thus, they

are immune from suit.

V1. THE REMAINING DEFENDANTS

This case is dismissed against temaining Defendants i.e., Starikov, Simpson,
Fetterman, and the Amaralsvho are the subjects of Counts Four and Five, which allege
negligent and deliberate destruction of the Properfléose Defendants all allegegigrformed

work for Cotterin hiscapacity as ReceiveSeeDoc. 23 at 11. According to an order issued by

10



Judge Muirhead, under Section 12k Receiver and any of his “agents” emenune from suit

“for actions taken within the scope of the receivership.” Do @04° see alsdVisconsin v.

Mitchell, 508 U.S. 476, 483 (1993) (“There is no doubt that we are bound by a state court’s

construction of a state statute(€jtations omitted)Rundlett v. Oliver, 607 F.2d 495, 500 (1st
Cir. 1979) (“[T]he federal courts are bound by the constructions placed upon stass stgtut
state courts absent extreme circumstances.”) (citations omiedause they acted as the
Receiver’'s agent§tarikov, Simpson, Fetterman, and the Amaralakienmune from suit.

In the alternativeeven if those Defendanése not immune from suit, Plaintiff haet
alleged sufficient facts to “permit the court to infer more than the mere possibility
misconduct.” _Igbal, 556 U.S. at 679. For examplis, not at all clear from reading the
Comphintwhat negligent damag€ount Four)Cotter’s agents causedhen they stripped the
copper piping and appliances from the Properties. MoreBlantiff's claim of deliberate
destruction (Count Five) is only supported by the bare allegatioCtttrs agents
intentionally left the Propertié¢®pen and exposed to the elements.” Doc. 23 at 11. The Court,
drawing on its experience and common sense, finds that Plaintiff haeged sufficient facts
to state a plausible claim that Cotter’'s ageatssed either negligent or deliberate destruction.

Thus, Counts Four and Five are dismis¥ed.

9 The Court takes judicial notice dfidge Muirhead order and notes that Plaintiff does not dispute its authenticity
SeeGetty Petroleum Marketing, Inc. v. Capital Terminal (321 F.3d 312, 32@1 (1st Cir. 2004).

10 Although Steven and Katie Amaraave notresponded to the Complaint or moved to dismiss, the Goart
sponte dismisgsthe Complaint against thebecause ‘it is patently obvious that the plaintiff cannot possibly
prevail” against them, for the same reakeigannot prevail again§lotter's agentsvho did move to dismis$i.e.,
Starikov, Simpson, and Fetterman). Rollins v. Wackenhut Servs708d-.3d 122, 127 (D.C. Cir. 2012) (citation
and internal quotation marks omittedge alsWalsh v. JPMorgan Chase Bank, N/ F. Supp. 3d 256, 259 n.2
(D.D.C. 2014).

11



VII.  CONCLUSION

For the foregoing reasons, the Court ALLOWS (1) Cotter's Motion (Doc. 29h€2) t
City Defendants’ Motion (Doc. 54); (3) the Judicial Defendants’ Motion (Doc. 57);8nd€g
Motion filed by Starikov, Fetterman, and Simpson (Doc. 60). The Court DISMISSES fas
in its entiretywith prejudice andwar ns Plaintiff against filing frivolous or vexatious suitsin
thefuture. Seesupra n.6.Any future complaint filed in the District of Massachusétys
Plaintiff shall state-in the same font, size, and format as the text of thgptaint—the
following: “Previously, one session of this Court warned Plaintiff against fitiaglous or

vexatious suitsSeeDickey v. City of Boston, 18v-10636L.TS.”

SO ORDERED.

/s/ Leo T. Sorokin
Leo T. Sorokin
United States District Judge
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