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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

GOVERNMENT EMPLOYEES
INSURANCE CO. gt al,
Plaintiffs,

v Civil Action No. 1:16-cv-10642-ADB

BARRON CHIROPRACTIC &
REHABILITATION, P.C.,etal.,

* ok ok ok ok ok ok kK K F

Defendants.

MEMORANDUM AND ORDER ON MOTIONSTO DISMISS

BURROUGHS, D.J.

On April 1, 2016, Plaintiffs GovernmeBimployees Insurance Company, GEICO
General Insurance Company, and GEICO Indent@dgnpany (collectively, “GEICQO”) initiated
this medical provider fraud aotn against Defendants Barr@hiropractic & Rehabilitation,
Phillip C. Barron, Gilbert Weiner, and i@n Farrell (collectively, “Barron”) under
Massachusetts state law. [ECF No. 1]. Tleen€has jurisdiction over the case pursuant to 28
U.S.C. 8§ 1332(a)(1). Currently pending beftre Court are Barron’s (1) special motion to
dismiss under the Massachusetts Strategicdting Against Public Participation (“Anti-
SLAPP”) statute, Mass. Gen.\a ch. 231, § 59H [ECF No. 21] and (2) motion to dismiss for
failure to state a claim [ECNo. 19]. GEICO opposes bothotions [ECF Nos. 25, 26]. The
parties also filed replies arsdir-replies in connection witkach motion. [ECF Nos. 31, 32, 35,
36]. For the reasons explained below, the spewidion to dismiss pursuant to the Anti-SLAPP

statute is DENIED, and the motion to dismissféolure to state a clm is GRANTED IN PART

AND DENIED IN PART.
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I. ALLEGATIONSIN THE COMPLAINT

Given the length of the complaint (98ges long, 500 pages with exhibits, and 626
paragraphs) [ECF No. 1 (hereinafter, “Compl.thle following is a summary of only the most
salient facts. In essence, GE)@lleges that Barron engagecdaim exploitative scheme to induce
GEICO to pay or settle falsnd/or inflated medical insance claims. Compl. § 43. The
individual defendants are each employedtasopractors at Defendant Company Barron
Chiropractic & Rehabilitation (“the Bawn chiropractors”). Id. Y 23, 26, 31.

Under the Massachusetts Natht Personal Injury Proteot (“PIP”) statute, auto
insurers in Massachusetts must provide ¢¥erage to their insureds. Id. {1 41-43. This
coverage ensures that persansived in automobile accidenhave their medical expenses
covered, regardless of who is liable for #oeident. Id. 1 41-43. As insurance company
providing this mandatory coverage to its insurgslSEICO pays these PIP benefits directly to
healthcare providers, such as Barron. Id. 11 41-43.

GEICO alleges that Barron took advantagéhef PIP statutory framework by engaging
in several different types ofdudulent behavior in an effort to obtain higher payments from
GEICO. First, GEICO alleges that the Barron chiropractors consistently determined that every
motor vehicle accident patient required chir@piatreatment, prescribed uniform treatments
without regard to individual patients’ needsdaised boilerplate protols in order to maximize
the amount of treatment rendered and the Bnefits received from GEICO. Id. 1 64-67.
These treatment protocols includezttain types of in-office treaent (electrical stimulation and
hot pack application) that GEICO asserts dand should have been prescribed as home
treatment, which would not have beendile. 1d. 11 72—77. The Barr chiropractors also

purportedly only prescribed certagpensive treatments to patients with PIP benefits (like



GEICO-insured patients), but not to patientsowpaid in cash or tbugh regular healthcare
insurance, even when those patients hadtaatially similar injures._Id. 11 81, 84-86. GEICO
submits that the sole determinant used by @afor deciding the approjate protocol for an
individual patient was whether the invoice for treervices would be submitted to an insurer or
a federal entity like Medicare. Id.  88.

Second, GEICO alleges that Barron fabricatechplaints from patients to substantiate
the treatment and billing, as evidenced by thetfzatt, for example, the records for non-English-
speaking patients listed specific, subjective comdadespite the fact th&8arron does not have
translators at its offices. Id. 11 101-04. MorepBarron submitted template billing forms,
without corresponding or supportingedical records, which GEICO argues is in violation of
chiropractic regulgons. Id. 11 109-12.

Third, GEICO alleges that Barron submitted iroes certifying that billed services were
rendered by a treating chiropractdespite the fact that many of the services were actually
rendered by unlicensed persons with no formathiingi, sometimes in a separate physical therapy
office also owned by Barron, id.  129-31, 138—41,thatiBarron engaged in this misleading
billing practice for the purpose of seeing morégds, billing for moreservices, and receiving
increased payments, id. 11 148, 159, 164-66, 176—78.

Fourth, GEICO claims that Barron charge8ICO-insured patients and billed GEICO
for spinal decompression treatments that it pubkclyertised as free for all new patients. Id. 1
151-54.

Fifth, GEICO alleges that Barron made ariag of false and misleading statements
concerning the services they provided to GEl@&u4red patients in both the medical records

themselves and the billing inva@s, including, intealia, misidentifying which individual




rendered each treatment, misusing Current&tore Terminology or “CPT” codes created by
the American Medical Associati (“AMA”) to miscategorize thenedical services rendered and
invoiced for reimbursement, and submitting ilwes and records using a Health Insurance
Claim Form that falsely certified that tseatements on the forms were accurate and not
misleading. Id. 1Y 158, 160-76, 191-92.

Sixth, GEICO submits that Barron engagedé@teptive “up-coaig” techniques that
allowed them to bill at a higher rate than tbathe service actually performed, including, for
example, by claiming that certain GEICO-insuretigrds were “new patients,” even if they had
previously been seen by Barron, in order to gedBEICO for the more expensive “new patient”
visit. Id. 1 215-16, 221-27.

GEICO also asserts that this is not thet tiree Barron has been disciplined for failing to
accurately document services or billing for segg that were never w@ally rendered, claiming
that, in July 2009, the Massachusetts Boar@egistered Chiropractors executed a Consent
Agreement with Barron, disciplining them fibre precise types of conduct documented in the
complaint._Id. 11 200-02.

Additionally, the complaint further allegesattBarron defrauded GEICO by engaging in
an unlawful and improper referral schemeeglusively referring GEICO-insured patients
being treated at Dr. Barron’s physitaérapy clinic, Be Pain Fret the chiropractic office also
owned by Dr. Barron, including patients who did netessarily need chiropractic care, for the
purpose of deriving additionallling. Id. 1 243-44, 246, 254, 258.

Finally, GEICO claims that Barron, inolation of Massage Therapy regulations,

provided massage therapy services withoaper licensure by advertising and providing



massage therapy services, despite the fact tat riot have the licengequired by statute and
did not fall into any licensre exception. Id. {1 262—67.

In support of its general allegations, GEIGgkcifically identifies twelve “exemplar”
claims, which it claims are illustrative of Barr's widespread deceitful and fraudulent conduct.
Id. 19 270-580. GEICO also refecers transcripts of swornagséments by Barron’s GEICO-
insured patients, which corrolade many of the allegations made throughout the complaint,
Compl. Exs. 20-23, 33, 35, 38, 42, 44, 46, including that unqualified personnel administered

patients’ treatment, see, eg., Compl. § 28& piatients were lefinsupervised while doing

therapeutic exercises, seg,, id. 1 290, and that, despiteresponding records which list
specific medical complaints purportedly madepayients, non-English-speaking patients were
seen without translators, seeq., id. 11 506—07. In addition tede “exemplar” claims, GEICO
asserts that 16&dditional insurance claims wenagbsnitted as part of Barron’s fraudulent
scheme. See Compl. Ex. 3.

Based on these factual alléigas, GEICO asserts the following state law causes of
action: common law fraud (Count I); civil consgmy (Count I1); money had and received (Count
[1); violations of Massachusist General Laws Chapter 93Adnt IV); breach of contract
(Count V); and intentionahterference with advaageous business relatitnzs (Count VI). As

relief, GEICO requests damages, costs and inteeastonable attorneys’de, and an injunction.

! The total number of claims at issue is not completely clear. In some briefs, the reported number
of total claims is 179, but in others it is 1&kee [ECF No. 32 at 1 n.3]. For consistency, this
memorandum will refer to 181 total atas, including the 12 example claims.



[I.  MOTION TO DISMISSPURSUANT TO THE ANTI-SLAPP STATUTE
A. Legal Standard
The Massachusetts Anti-SLAPP statute peraipgrty to bring a special motion to
dismiss when the allegations against it “are basesiaid party’s exercise of its right of petition
under the constitution of the United Statesfothe commonwealth.” Mass. Gen. Laws ch. 231,
8 59H. The statute further provides that:

The court shall grant such special mati unless the party against whom such
special motion is made shows that: (1) theving party’s exercise of its right to
petition was devoid of any reasonable factugpport or any arguable basis in law
and (2) the moving party’s acts caused dcinjary to the responding party. In
making its determination, the court shahsider the pleadings and supporting and
opposing affidavits stating the facts uponieththe liability or defense is based.

The Massachusetts Supreme Judicial Coastlaid out a two-step burden-shifting
procedure for such special motions to dismiss:

At the first stage, a special movant shdemonstrate that the nonmoving party’s
claims are solely based on its own petitionamgvities . . . At tie second stage, if
the special movant meets this initlairden, the burden will shift . . . to the
nonmoving party. The nonmoving party may still prevail . . . by demonstrating that
the special movant’s petitiamy activities upomvhich the challenged claim is based
lack a reasonable basis in fact or lae, constitute sham petitioning, and that the
petitioning activities atssue caused it injyr If it cannot make this showing,
however, the nonmoving party may . . . (dlsneet its second-stage burden and
defeat the special motion to dismiss byndastrating in the alternative that each
challenged claim . . . was ng@trimarily brought to chill the special movant’s
legitimate petitioning activities.

Blanchard v. Steward Carney Hosp., Inc., 7&.Rd 21, 38 (Mass. 2017). “In this inquiry, courts

consider pleadings and affidavits withomtlulging inferences in favor of the non-moving

party.” Bargantine v. Mechs. Co-op. BamlNg. 13-11132-NMG, 2013 WL 6211845, at *2 (D.

Mass. Nov. 26, 2013). The standard of eewunder the anti-SLAPP framework is

“fundamentally different from a Rule 12 motiob&cause it “incorporates additional fact-finding



beyond the facts alleged in the pleadings.” Sidlsex Opportunity Council, Inc. v. Town of

Framingham, No. 07-12018-DPW, 2008 Wk95369, at *10 (D. Mass. Sept. 30, 2008).
B. Discussion
Prior to GEICO filing the instant lawsuBarron Chiropractic initiated at least four
lawsuits in state court against GEICCaim effort to recoveunpaid PIP benefitsBarron argues
that the instant complaint must be dismissed bex#us based on these state court suits, which
are considered protected pefiting activity within the meaning of the Anti-SLAPP statute. The

“employment of legal mechanisms,” includifilgng a claim with a judicial body, “plainly

constitute[s] petitioning activitunder the anti-SLAPP statut&MS Fin. V, LLC v. Conti, 865
N.E.2d 1142, 1149 (Mass. App. Ct. 2007). To prewaithis special motion to dismiss, however,
Barron “must make a threshold showing through pregsland affidavits tht the claims against

it are based on the petitioning activities alone laank no substantial basis other than or in

addition to the petitioning activities.” Blanaid, 75 N.E.3d at 29 (quoting Fustolo v. Hollander,

920 N.E.2d 837, 840 (Mass. 2010)) (further internal quotations omitted).

2 Boston Municipal Court (Dahester Div.), No. 1607CV43 (¢taant “S.L.,” filed Jan. 27,
2016); Boston Municipal Court (Central DiviNp. 1601CV250 (claimant “J.S.,” filed Feb. 17,
2016); Boston Municipal Court (Central Divip. 1601CV342 (claimant “T.V.,” filed Feb. 29,
2016); and Boston Municipal Coy&entral Div.), No. 1601CV279 (claimant “M.F.,” filed Feb.
19, 2016).

3 Only one of the defendants here, Barron Chiropiractd Rehabilitation, ia party to the state
court actions. See [ECF No. 26 at 5; ECF Ne3R@Because the Court, as explained infra,
denies the special motion to dismiss, tleai€ need not determinghether the individual
defendants, as employees of Barron Chirdpramay avail themselves of the Anti-SLAPP
statute’s protections. See KobsnGastriend, 821 N.E.2d 60, @8ass. 2005) (“[T]he statute
requires that the protected party have more ghanrere contractual connection to the proceedings
that are the basis ofdlpetitioning activity.”);see also Fustolo, 920 N.E.2d at 842 (holding that
journalist’s written coverage d¢dcal events in which she had a personal interest did not
constitute petitioning activity because she “was ‘petitioning’ in tre sense of personally
seeking redress of a grievance of [herhd\citing Kobrin, 821 N.E.2d at 68 n.14)).




Barron has failed to meet its burden. Itesimining whether GEICO’s claims have any
substantial basis other thtre petitioning activity, “the fous solely is on the conduct

complained of” in the complaint. See Demoulas Super Mts., Inc. v. Ryan, 873 N.E. 2d 1168,

1172 (Mass. App. Ct. 2007) (quoting One Office, Inc. v. Lopez, 769 N.E. 2d 749, 757 (Mass.

2002)). Here, the complaint is largely basedlegations of Barron’s widespread fraudulent

billing scheme, and not on Barrametitioning activity in stateourt. See Keystone Freight

Corp. v. Bartlett Consol., Inc., 930 N.E.2d 744, 752-53 (Mass. App. Ct. 2010) (holding that

plaintiff's “counts for deceit, rgligent misrepresentation, andlation of G.L. c. 93A are
grounded in [plaintiff's] alleged Bing misconduct and not in the faittat [the defendant] sued
for payment”). The fact that sonoé the bills in the state court litgion are at issue in the instant
litigation does not turn this ia a SLAPP suit, as GEICO ¢e@mplaining about the allegedly
fraudulent activity underlying those bills, not the fact that Barron engaged in PIP litigation.
Given that Barron cannot meet its thresholddearof showing that th lawsuit is based
solely on Barron’s protected petitioning actyyithe analysis ends here. See Keystone, 930

N.E.2d at 753 n.12; see also Steinmetz v. E&ylCaron, Inc., No. 15-cv-13594-DJC, 2016 WL

4074135, at *5 (D. Mass. July 29, 2016) (denyamgi-SLAPP motiorbefore analyzing
alternative 12(b)(6) grads for dismissal).
(1. MOTIONTO DISMISSFOR FAILURE TO STATE A CLAIM
A. Legal Standard
On a motion to dismiss for failure to statelaim pursuant to Federal Rule of Civil
Procedure 12(b)(6), the Court must accept asditueell-pleaded facts, analyze those facts in
the light most hospitable to the plaintiff's thigpand draw all reasonabinferences from those

facts in favor of the plaintiff. U.S. ex rdflutcheson v. Blackstone Med. Inc., 647 F.3d 377, 383




(1st Cir. 2011). In ruling on a motion underl®&a2(b)(6), the Codar‘must consider the
complaint, documents annexed to it, and otheeras fairly incorporated within it,” which
“sometimes includes documents referred to exdabmplaint but not annexed to it” and “matters

that are susceptible to judiciabtice.” Rodi v. S. New Eng. Sch. of L., 389 F.3d 5, 12 (1st Cir.

2004).
Although detailed factual ali@tions are not required, a colieapt must set forth “more

than labels and conclusions.” Bell ABorp. v. Twombly, 550 U.S. 544, 555 (2007). A

“formulaic recitation of the elements of a cao$@ction” is not enough. Id. To avoid dismissal,
a complaint must set forth “factual allegationghei direct or infenatial, respecting each
material element necessary to sustain recowedgr some actionable ldgheory.” Gagliardi v.
Sullivan, 513 F.3d 301, 305 (1st Cir. 2008) (internal quotations and citation omitted).
Further, the facts alleged, when taken togetimust be sufficient to “state a claim to

relief that is plausible on its face.” A.G. esd. Maddox v. Elsevier, Inc., 732 F.3d 77, 80 (1st

Cir. 2013) (quoting Twombly, 550 U.S. at 570). “Tlausibility standardhvites a two-step

pavane.” Id. (quoting Grajales v. P.R. PortsiAu682 F.3d 40, 45 (1st Cir. 2012)). “At the first

step, the court ‘must separate the complaiat$ual allegations (whicimust be accepted as
true) from its conclusory legallegations (which need not beadited).” Id. (quoting Morales-

Cruz v. Univ. of P.R., 676 F.3d 220, 224 (1st @D12)). “At the second step, the court must

determine whether the remaining factual eomtallows a ‘reasonable inference that the
defendant is liable for the sgonduct alleged.’ Id. (quotinglorales-Cruz, 676 F.3d at 224).
“Although not equivalent to a probability requiremethe plausibility standard asks for more

than a sheer possibility that a defendant heedaenlawfully.” Boroian v. Mueller, 616 F.3d 60,

65 (1st Cir. 2010) (internal citations and quotationstted). “The make-or-break standard . . . is



that the combined allegations, taken as true, stagt a plausible, not a merely conceivable,

case for relief.” Sepulveda-Viltai v. Dep'’t of Educ. of P.R., 628 F.3d 25, 29 (1st Cir. 2010)

(quoting_Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)).

B. Discussion

i. Massachusetts’ No-Fault Automtiblnsurance and Mandatory PIP
Coverage

Massachusetts created a nofautomobile insurance scheme in an effort “to reduce the
number of small motor vehicle tort cases baintgred in the courts of the Commonwealth, to
provide a prompt, inexpensive means of reirsbng claimants for out-of-pocket expenses, and
to address the high cost of motor vehiagurance in the Commonwealth.” Estrada v.

Progressive Direct Ins.dcC, 53 F. Supp. 3d 484, 486 (D. Mass. 2014) (quoting Flanagan v.

Liberty Mut. Ins. Co., 417 N.E.2d 1216, 1219 (Mak331)). As part of the no-fault statutory

scheme, Massachusetts requires that automioisileers provide personal injury protection
benefits to their insureds ragiéess of fault. Mass. Gen. Lawh. 90, § 34M. The Massachusetts
Supreme Judicial CoutSJC”) explained:

The term ‘personal injury protection’ defined as ‘provisios of a motor vehicle

liability policy . . . which provide for payment to the named insured,” or to any

passenger of the insured’s car, ‘of all kazable expenses incud&ithin two years

from the date of accident for necessargioal, surgical, x-ray, and dental services

... as a result of bodily injurgaused by the accident . . . .’

Ortiz v. Examworks, Inc., 26 N.E.3d 165, 169 @4a2015) (emphasis added) (quoting Mass.

Gen. Laws 90, § 34A).
Under Section 34A, automobile insurers maféer at least $8,000 in PIP benefits, but are
only responsible for the first $2,000 in medicalated expenses, and then any amount up to

$8,000 not covered by a health insurer. Seev@isy. Med. W. Cmty. Health Plan, Inc., 644

N.E.2d 970, 972 (Mass. 1995). Section 34M providesthe prompt payment to those who

10



provide health care servicesarpectation of payment froan insurance company.” Hodnett v.

Arbella Mut. Ins. Co., No. 9365, 1996 WL 48®/&t *2 (Mass. Dist. Ct. Aug. 12, 1996).

Barron raises numerous grounds for disnhigeaerally applicable to all claims—

abstention, preemption, and timeliness—and also gpmends specific to thindividual claims.
ii. Abstention

Barron argues that the Court should abstafiawor of the four cases initiated by Barron
and currently pending in statewrt because, in each of thaseses, GEICO has counterclaimed
with claims substantially simitado the ones here. GEICO respotiust, as a general rule, the
pendency of a state suit does hat federal proceedings and tieéevant factors weigh against
abstaining in this particular caaad that, in any event, abstien is inappropriate as to the
individual defendants because theg aot parties to the state suits.

A district court may defer to the state dgim situations involing the contemporaneous

exercise of concurrent jurisdiction” undsgrtain circumstances. See Colo. River Water

Conservation Dist. v. United States, 424 830, 817 (1976). Abstention, however, is the

“exception, not the rule.” Id. at 813; see alsazhrio-Lugo v. Caribevien Holdings, Inc., 670

F.3d 109, 114 (1st Cir. 2012) (“[T]here is nioilp unusual about parallel litigation resolving
similar controversies in both state and fedeaairt.”). “There must be some extraordinary

circumstances” to warrant abstention under Colorado River. Currie v. Group Ins. Comm’n, 290

F.3d 1, 10 (1st Cir. 2002); see also Nazanmh, 670 F.3d at 115 (noting that Colorado River

“doctrine is to be used sparingly and appraatctvith great caution”). The First Circuit has
provided a list of non-etusive factors to help determimdnether a court should abstain under

Colorado River and its progeny:

(1) whether either court has assumedsplidgtion over a res; (2) the inconvenience
of the federal forum; (3) the desirabilibf avoiding piecemeditigation; (4) the

11



order in which the forums obtained juristibn; (5) whether state or federal law
controls; (6) the adequacy of the state forum to protect the parties’ interests; (7) the
vexatious or contrived nature of the fedetaim; and (8) respect for the principles
underlying removal jurisdiction.

KPS & Assocs., Inc. v. Designs By FMC, Inc., 3.8d 1, 10 (1st Cir. 2003). No single factor is

determinative. Id.

Here, the Court finds no exceptional circuamstes, and the totality of the relevant
considerations weigh amst abstention. More specificallyp court has assumed jurisdiction
over any res and there is no coniem that the federal forum Isss convenient than the state
forum. Although the state cases were filed fiaflitpf the state caseseacurrently stayed and
Barron has not argued that thers baen significantly more praggs made in those cases than

here._ See Moses H. Cone Mem’l HospMercury Constr. Corp., 460 U.S. 1, 21 (1983)

(“[P]riority should not be meased exclusively by which complaimtas filed first, but rather in
terms of how much progress has been made itwih@ctions.”). Furthetthere is no exceptional
basis present that would favor ttate court actionsver this oné.See KPS, 318 F.3d at 10-11
(“[Cloncerns about piecemeal litigation ‘should fs@n the implications angractical effects of
litigating suits deriving from the same transactio two separate fora, and weigh in favor of
dismissal only if there is some exceptional basigliemissing one action in favor of the other.”

(quoting_Gonzalez v. Cruz, 926 F.2d 1, 4 (1st £991))). Moreover, it appesthat the liability

of the individual defendants will not be adjudicated in any of the state court proceedings. Finally,

4 Barron completely fails to support, either byalysis or citation, its proposition that the PIP
statute “mandate[s] . . . piecemeal litigation.” $€€F No. 20 at 29]. To the extent that this
proposition relies on Barron’s argument that®e statute preempts GEICO’s claims, the Court
explains below why that argument also fails. Morepaeissue in the instant suit is not simply
PIP coverage, but Barron’s allegedly fraudtileonduct underlying the submission of the PIP
claims.

12



as illustrated by the analysis below, the Colaes not find Barron’s arguent that the instant
case is “vexatious or contrived” to be deterative. Accordingly, abstention is not warranted.
iii. Preemption

Citing Mass. Gen. Laws, ch. 90, 88 34A and 34M, and Mass. Gen. Laws, ch. 231, 8§ 6D,
Barron argues that GEICO’smmmonon law state claims are preempted by Massachusetts’ no-fault
remedial scheme, which provides the exclesemedy for GEICO’s aims. According to
Barron, under Section 34M, GEICO’s only renmesdwith respect tthe common law claims
based on the alleged fraudulent PIP medical claims$oagither pay the claim or to “give written
notice of its intent not to make such pagmts, specifying reasons for said nonpayment.”

“Massachusetts courts have been clear‘#maéxisting common law remedy is not to be

taken away by statute unless by direct enactmenecessary implication.” Manning v. Bos.

Med. Ctr. Corp., 725 F.3d 34, 56 (1st Cir. 201)dting_Eyssi v. City of Lawrence, 618 N.E.2d

1358, 1361 (Mass. 1993)) (holding common law cawugection at issue not preempted by
Massachusetts wage-and-hour statutes). &iaetsty provisions iddified by Barron do not
address a situation in which an insurer wagelity defrauded into paying PIP claims and only

discovers the fraud following payment, see Colism@®hiropractic Grp., Inc. v. Trust Ins. Co.,

712 N.E.2d 93, 97 (Mass. 1999) (“The statute issileowever, on the treatment of a situation
in which the insurer is unable to determine within ten days whether it should pay a physician’s
bill.”), nor does it appear that a claim basedsaoh a scenario would be preempted by necessary

implication. Indeed, courts routinely recogncaanmon law or other statutory causes of action

related to PIP claims. See, e.q., Columbia @irictic, 712 N.E.2d at 95 case arising out of
unpaid PIP benefits, affirming judgment that opiractors were liablender Chapter 93A based

on excessive treatment and ibidf); Commerce Ins. Co. v. Corbett, No. 05-2012-D, 2011 Mass.

13



Super. LEXIS 396, at *3 (Mass. Super. Ct. Ségt 2011) (in case ang out of unpaid PIP
benefits, granting summary judgment in favor aurers for fraud and civil conspiracy claims);

Blue Hill Chiropractic Grp., Inc. v. Encompass Ins. Co., No. SUCV200502075, 2011 WL

3672049, at *18—*20 (Mass. Super. May 5, 2011) (secarising out of unpaid PIP benefits,
granting insurer’'s motion on summary judgmentlamages for claims of fraud, Chapter 93A
violation, civil conspiracy, and RICO). Acatingly, GEICQO’s claims are not preempted.

iv. Statute of Limitations

Barron next argues that each of GEICO’srokiare time-barred because Exhibit 3B to
the complaint, in which GEICO estimates its dges indicates that GEICO incurred charges in
2010 for investigating medical claims madeBarron and therefore kmeor should have known
of the alleged fraudulent scheme at that ti@EICO responds that the discovery rule tolls the
statute of limitations in this case.

“To prevail on a statute of limitations defersge¢he motion to dismiss stage, ‘the facts
establishing that defense must (1) be defialtivascertainable from the complaint and other
allowable sources of information and (2) stdfito establish the affirmative defense with

certitude.”” Nat'l Ass’n ofGov’'t Emps. v. Mulligan, 854 F. Supp. 2d 126, 131 (D. Mass. 2012)

(quoting_Gray v. Evercore Restructuribg..C., 544 F.3d 320, 324 (1st Cir. 2008)). In

Massachusetts, the discovery rule tolls tla¢use of limitations “where a wrongdoer concealed
the existence of a cause of action through sdfitenative act done with the intent to deceive.”

Patsos v. First Albany Corp., 741 N.E.2d 841, 846932001). “In most instances, the question

when a plaintiff knew or should fai@ known of its cause of actionase of fact that will be

14



decided by the trier of fat¢tTaygeta Corp. v. Varian Assocs., Inc., 763 N.E.2d 1053, 1063

(Mass. 2002).

The Court cannot determine at this stageedaon Exhibit 3B or #hallegations in the
complaint, whether any of the claims are timerdd Exhibit 3B indicates that individual claims
were investigated in 2010, but does not eghBwvith certitude” that GEICO knew of the
alleged fraudulent scheme in 2010. WhetherairGEICO should have known about the scheme
based on the investigation inteetindividual claims cannot b@propriately resolved at this
stage. Moreover, GEICO asserts in the compthitit only learned about core aspects of the
alleged fraudulent scheme through investigagifferts undertaken in preparation for this
litigation, namely the examinations under o&bmpl. {1 167, 203. If true, the earliest GEICO
could have discovered the purparfeaudulent scheme would habeen the date of the first
examination under oath, which appears td/laech 11, 2015 [ECF No. 1-20 at 1], and the
complaint, filed in April of 2016would be well within the applicédthree, four, or six year
limitations periods. Accordingly, the Courtannot now conclude that the claims are time-
barred.

v. Common Law Fraud (Count |) and Violation of Chapter 93A (Courtt 1V)

To support its fraud-based claims, GEl@@ges that Barron engaged in fraudulent
behavior by:

(a) creating and submitting false and fraudulent insurance claims; (b) participating
in and/or causing the preparation ambraission of fraudulent medical records,

5> The statutory limitations periods for GEICQ@lgims are: three years for common law fraud
(Mass. Gen. L. ch. 260, 8§ 2A); three years forl@onspiracy (Mass. Gen. L. ch. 260, 8§ 2A); six
years for the money had and received claim @M&en. L. ch. 260, § 2); four years for the 93A
claims (Mass. Gen. L. ch. 260, 8 5A); six yeanstfe breach of contract claim not seeking to
recover for personal injuries (Mass. Gench. 260, § 2); and three years for intentional
interference with advantageous businetgtionships (Mass. Gen. L. ch. 260, § 2A).

® Because Barron challenges GEICO'’s other frlaasked claims (civil conspiracy and intentional
interference with advantageohbssiness relationships) on additional grounds, the Court
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treatment notes and medical invoicesgarding treatment that was never
performed, not warranted and/or Isely documented; (c) intentionally
misrepresenting the quatétions of persons inveéd in administrating
chiropractic and medical seres to patients; (d) the overutilization of treatment by
prescribing a pre-determined treatmerdtpcol devoid of individualized medical
decision making; (e) engaginig improper reciprocal refeals; and (f) violations
of the Massachusetts laws and regulatemeacted for the protection of the public’'s
health, safety, and welfare.
Compl. 1 587. GEICO further alies that Barron’s fraudulent acts or omissions constituted
intentionally unfair and deceptivaisiness practices in violati of Chapter 93A. Compl. 1 606.
Barron argues that the fraud-based clasimsuld be dismissed because: (1) GEICO
cannot meet the Rule 9(b) pleading requiremdB)sthere can be no plausible “false statements”
where GEICO has failed to allege an objective standard of carep(8)ishno reasonable and
necessary treatment presumption as a mattew; (4) there can be no common law fraud
where the claim is based on the same recoatsGRICO already reviewed in adjusting the
individual claims; and (5) GEICO lacks standiogpursue private enforcement of chiropractic
regulations. An analysis of eaohthese arguments follows.
1. Sandardsfor Common Law Fraud and Chapter 93A Violations
Under Massachusetts law, to prove comiaenfraud, a plaintifimust show that a
defendant made “1) a false representation of amahtact, 2) with knowedge of its falsity, 3)

for the purpose of inducing plaintiff to act themeand 4) . . . that [thplaintiff] relied upon the

representation as traad acted upon it to his detrimériiranCounsel Grp., LLC v. Dessange

Int'l SA, 980 F. Supp. 2d 1, 6 (D. Mass. 2013).

Chapter 93A of the Massachusetts Consupmetection Act makes unlawful the “unfair

or deceptive acts or practices in the conduct of any trade or commerce.” Mass. Gen. Laws ch.

addresses those counts separatewever, the analyses in tlssction apply to all of GEICO’s
fraud-based claims.

16



93A, 8§ 2(a). The statute does not define what titoiss an unfair or deceptive act or practice,
but the Massachusetts Supreme diatliCourt (“SJC”) has stated:

the following are considerations to be ugsedetermining whether a practice is to
be deemed unfair: (1) whether the practice is within at least the penumbra of
some common-law, statutory, or other established concept ofnedsaj (2) . . . is
immoral, unethical, oppressive, or ungmulous; [and] (3) . . . causes substantial
injury [to] . . . competitors or other businessmen.

Datacomm Interface, Inc. v. Computerwotlag., 489 N.E.3d 185, 196 (Mass. 1986) (internal

guotation marks omitted). Stated differently, ahiaainfair within themeaning of Chapter 93A
if it is “oppressive or otherise unconscionable in any respédd. (internal quotation marks
omitted). “There is a close relationship betwaezommon law action for fraud or deceit and an

action for unfair or deceptive practices un@&apter 93A,” Nickerson v. Matco Tools Corp.,

Div. of Jacobs Mfg. Co., 813 F.2d 529, 531 (@st 1987), although Chapter 93A “goes far

beyond the scope of these common latioas,” Datacomm, 489 N.E.3d at 197.
A complaint pleading a stakaw claim based on fraud musso comply with Federal
Rule of Civil Procedure 9(b)’s gairement that “[i]n alleging friad or mistake, a party must state

with particularity the circumstances constituting fraud or mistaké&der v. Toyota Fin. Servs.

Ams. Corp., 764 F. Supp. 2d 249, 260 (D. Mass. 2(4ugting Fed. R. Civ. P. 9(b)). To meet
this heightened pleading standaGEICO must allege the “whwajhat, where, and when of the

allegedly false or fraudulent representationddiRv. Southern New Enahd School of Law, 389

F.3d 5, 15 (1st Cir. 2004). “While conclusoryeglations are insufficient, Rule 9(b) may be

satisfied ‘when some questions remain umaarsed, provided the complaint as a whole is

sufficiently particular to pass reter.” U.S. ex rel. Leysock v. Forest Labs., Inc., 55 F. Supp. 3d
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210, 217 (D. Mass. 2014) (quoting U.S. ex relg@av. City of Worcester, 565 F.3d 40, 45 (1st

Cir. 2009)).
2. Sufficiency of the Pleading Pursuant to Rule 9(b)

Barron argues that GEICO cannot meet the Rule 9(b) requirement by relying on
exemplary claims and must pleadch allegedly fraudulent bill @i the requisite particularity.
GEICO asserts that complex patteof fraud may be pleaded waHesser degree of specificity
and that, under First Circuit precedent, a pifiiigt excused from pleading fraud with great
specificity when the underlying facts are qurely within the defedant’s control.

There are two main components to GEIC{asid-based claims: (1) allegations of the
overarching fraudulent scheme, including predisscriptions of the systematic fraudulent
misrepresentations, and (2) twelve examplesdeing the fraudulent misrepresentations in the
context of individual claims. Ft, GEICO pleads specific patts and practices of wrongful
conduct that it alleges wereutinely undertaken by Barron, inling in connection with all
claims submitted to GEICO during the relatéime period. Thelkeged wrongful conduct
includes: billing for illusory evaluationsd treatments, overutilization of treatment,
misrepresenting the nature of the treatment (e.g., that it was administered by a licensed
chiropractor when it was actually administeredabyunlicensed and undified ancillary staff
member), and up-coding, all aimed at obtainimgda payments from GEICO. Compl. § 2. The
complaint further alleges facts from which eurt infers that each of the named individual
defendants engaged in all of these fraududetg and practices in connection with GEICO-
insured patients during the relevant time period.

Second, GEICO attaches Exhibit 3 to thenptaint, which includes the claim number,

insured initials, claimant initials, date ok the amount Barron billed, and the amount that
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GEICO paid for each of the claims at iss@khough Exhibit 3 does not list the specific
fraudulent misrepresentation in each claim, tber€Cis able to reasonably infer that, given how
routine and endemic the wrongful practices artd allegedly were, eadlf the listed claims
arose out of at least one of the alleged frauduets or practices outlined in the complaint. See
e.g., Compl. 1 2. GEICO then details twelve exarofgdans with great partidarity to illustrate
the wrongful acts and practices on a more gamuglaim-specific basis. In this way, GEICO
pleads a plausible claim for fraud with the reqeigiarticularity in connémon with a subset of

claims, and plausibly alleges that the frawab “systematic” and therefore “infected” all

remaining bills. See United States v. Univelahlth Servs., Inc., 780 F.3d 504, 515 (1st Cir.

2015), vacated on other grounds, 136 S. Ct. 1989 (Z6b&)ing that “rais[ing] a particular and

plausible allegation of fraud” yleading details with respect tioe bills of one patient was
sufficient for Rule 9(b) purposess to other patients becauslleged fraud arose from a
“systematic failure” that “infected” all bills). Sugileading satisfies theras of Rule 9(b), which
are “to ‘give notice to defendant$ the plaintiffs’ claim, to potect defendants whose reputation
may be harmed by meritless claims of fraud, szadurage ‘strike suits,” and to prevent the filing

of suits that simply hope to uncover relevearfibrmation during discovery.” U.S. ex rel.

Karvelas v. Melrose-Wakefield Hosp., 36(B& 220, 226 (1st Cir. 2004) (quoting Doyle v.

Hasbro, Inc., 103 F.3d 186, 194 (1st Cir. 1996)).

Accordingly, the complaint satisfies Ri8éb). Cf. D’Agostino v. ev3, Inc., 845 F.3d 1,

10 (1st Cir. 2016) (“[A] relator [satisfies Ruleld] . . . by alleging witlparticularity examples
of actual false claims submitted to the government.” (emphasis added)); Leysock, 55 F. Supp. 3d
at 217 (D. Mass. 2014) (holding thaaintiff can show that defendacaused submission of false

claim “without necessarily providing details taseach false claim.”); First Choice Armor &
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Equip., Inc. v. Toyobo Am., Inc., 717 F. Supp. 2d 156, 161 (D. Mass. 2010) (holding Rule 9(b)

requirements met where plaintiff “allege[d] at least 25 examples of intentional

misrepresentations or fraudulent omission&iy Ins. Co. v. Olmecs Med. Supply, Inc., No.

CV-042934, 2005 WL 3710370, at *12, *14 (E.DWN Feb. 22, 2005) (denying motion to
dismiss with respect to common law fraud iand holding Rule 9(b) requirements met even
though “plaintiffs do not specify thedud involved for each submission”).

3. Objective Sandards of Care

Citing numerous False Claims Act cases, including, for example, U.S. ex rel. Mikes v.

Straus, 274 F.3d 687, 700 (2d Cir. 2001) (“Permittingtapn plaintiffs to assert that defendants’
guality of care failed to meet medical starttdawould promote fedalization of medical
malpractice, athe federal government or the qui tam t@lavould replace th aggrieved patient

as plaintiff.”), abrogated by Universal Heallervs., Inc. v. United States, 136 S. Ct. 1989

(2016), Barron argues that the fraud-based claimesild be dismissed because a chiropractor’'s
opinion regarding the appropriateurse of treatment is nottamable. Under Massachusetts
law, “[a] statement on which liability for fraud mée based must be one of fact; it may not be
one of opinion, or conditions to exist in the futuse matters promissory in nature.” Stolzoff v.

Waste Sys. Int'l, Inc., 792 N.E.2d 1031, 1GMass. App. Ct. 2003). Central to GEICO’s

claims, however, is that the chiropractorsantfformed no opinion as to the necessary or
reasonable course of treatment because gatignt, regardless of his or her individual
circumstances, was prescribed a single treatplan in order to maximize PIP benefits.
Furthermore, regardless of what a reasonabteogssary treatment plan might be, GEICO also
alleges that Barron misrepresented, through ca¢décords and invoisesubmitted to GEICO,

the nature of the treatments that patients dgtoeteived, who administed those treatments,
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and sometimes whether those treatments ewodrlace, and that GEICO then made payments
to Barron based on those misregaetations. Whether outrightdi®r only half-truths, “[u]nder
Massachusetts law: ‘a party whiscloses partial information that may be misleading has a duty
to reveal all the matei facts he knows to avoid deceivitige other party,” notwithstanding the

lack of a fiduciary relationship. First Choice, 7B7Supp. 2d at 162 (quoting V.S.H. Realty, Inc.

v. Texaco, Inc., 757 F.2d 411, 414 (1st Cir. 1985)hi§Tduty to avoid misrepresentations is so

strong that the deceived partynist charged with failing to diswer the truth.” V.S.H. Realty,
757 F.2d at 415. GEICO's allegations do nat @ mere opinionancerning appropriate
medical treatment, but invohactual deceit and subterfuge.
4. Sanding

Barron also argues that GEDQacks standing to pursue c¢ta premised on the violation
of Massachusetts’ chiropractioglations because enforcement of these regulations is a task
exclusively within theprovince of the Board of Registrati@f Chiropractors. GEICO, however,
does not try to bring claims dictly under the chiropractic regutats. The SJC permits insurers
to assert Chapter 93A claims based on viate of agency regulations, and specifically

violations of the regulations issued by the Bbaf Registration of Chapractors. See Columbia

" In light of Universal Health Servs., Inc. v. United States, 136 S. Ct. 1989, 1996 (2016), Barron
has failed to persuade this Cbtirat deviations from the Masdarsetts chiropractic regulations
and misuse of CPT Codes cannot, as a matiemofprovide a basis for GEICO'’s fraud-based
claims. In_Universal Health, a case interpretimg False Claims Act, the Supreme Court held
that “Defendants can be liable for violatinguegements even if they were not expressly
designated as conditions of payment,” idl@96, and that “by submitting claims for payment
using payment codes that corresponded toiipeounseling services, Universal Health
represented that it had provalmdividual therapy, familyherapy, preventive medication
counseling, and other typestodatment,” id. at 2000. Barron fails to distinguish Universal
Health. Finally, contrary to Beon’s assertion, GEICO has pleadkdt the alleged “up-coding”
caused damage to GEICO because it led tqoiregguiately inflated isurance charges that
resulted in larger payments to Barron thamtlierwise would have been entitled to. See Compl.
19 2, 216-235.
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Chiropractic, 712 N.E.2d at 95 (holding that “[tjtlaim that a G.L. c. 93A violation cannot be
advanced directly in a court of law based amadation of a regulatgragency’s regulations

lacks merit”);_see also Hershenow v. EntespriRent-A-Car Co. of Bos., Inc., 840 N.E.2d 526,

530-32 (Mass. 2006) (holding that 93A claim wasneatessarily foreclosed where plaintiffs
sought private relief for violatioaf statute regulating lease imance coverage). In Columbia
Chiropractic, the insurerounterclaimed that the chiropracergaged in unfair and deceptive
billing in violation of Chapter 93A, 88 2, 11. The(Sikjected the chiropctor’'s argument that
the Chapter 93A claim failed beaauit “allege[d] violations ofegulations of the Board of
Registration of Chiropractors (boamahd that the board should,the first instance, deal with

such allegations.” Columbia Chiropractic, MZE.2d at 95. Barron fails to explain why the

outcome here should be any different.

Barron’s citation to Darviris v. Petro812 N.E.2d 1188 (Mass. 2004), is also unavailing

because Darviris did not hold that a party carassert an affirmative claim premised on a

violation of a regulation. Rather, it held tlitite negligent provision afnedical care, without
more, does not give rise to a claim under @.193A,” and then explicitly noted that “the
entrepreneurial and business aspects of providiegical services,” such as advertising and

billing, could nonetheless be amtable under Chapter 93A. Darviris, 812 N.E.2d at 1193. Here,

GEICO does not assert “merely a claim for thgligent delivery of medial care,” see id. at
1194, but rather alleges frauduléilting practices, many of whicallegedly involveviolations

of Massachusetts chiropractic regulations.l@fle v. Rosenthal, 382 N.E.2d 1037, 1041 (Mass.

1978) (distinguishing “c. 93A actions which allegefair trade practices in medical treatment
from those which merely raise such questias$raudulent or deceptive billing practices by a

health care provider”). Finally, the Court need mnow resolve the questiar whether violations
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of any of the Massachusetts chiropractic retyuts at issue constitute per se deceptive conduct
under Chapter 93A pursuant to 940 Mass. Code Regs® Alfftough in_Darviris, the SJC held
that merely negligent conduct thablated a particular regulath could not constitute a per se

93A violation pursuant to 940 Mass. CodegRe8 3.16, Darviris, 812 N.E.2d at 1195-96, here,

GEICO relies on different regulations and has gilaly alleged more than mere negligence in
support of its fraud-based claifhs.
5. Representation of Reasonable and Necessary Treatment
Barron next argues that the complaint eb@ a “reasonable and necessary treatment”

presumption that does not exist in Mass. Geanvs ch. 90, 8§ 34M. First, the Court does not
understand the complaint to entirely rely on sagresumption where it alleges affirmative
fraudulent misrepresentations and unfair tnadestices. Further, thdassachusetts SJC has
clearly stated that “[a]n insures required to pay ‘[p]ersonaljury protection benefits’ only for

‘reasonable expenses . . . for necessary medicaervices.” Colmbia Chiropractic Grp., 712

N.E.2d at 97 (emphasis added) (quoting G.190;.8 34A). “Statutory purposes would not be
served generally if an insurer were obligegay for unreasonable medical expenses.” Id.
Moreover, “there is much case law in Massaetigssupporting the proposition that a party who
discloses partial information that may be misleadiag a duty to revealldahe material facts he

knows to avoid deceiving the other party.” V.S.H. Realty, 757 F.2d at 414. Thus, the case law

8940 Mass. Code Regs. 3.16 provides, in releparit “[w]ithout limiting the scope of any other
rule, regulation or statute, an actpractice is a violation of M.G.1c.93A, 8 2 if . . . [i]t fails to
comply with existing statutes, rules, regulationsaws, meant for the protection of the public’s
health, safety, or welfare promulgated by then@@nwealth or any political subdivision thereof
intended to provide the consumerfsghis Commonwealth protection.”

% Although the issue was raised by Barron in itsfb@EICO fails to address how its allegations
regarding Barron’s provision of massage thgnafithout a license suppiothe 93A and common
law fraud claims where the complaint doesaltege that GEICO was billed for massage
therapy. Accordingly, the Chapter 93A anduilaclaims may not proceed on those facts.
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and relevant statutes do not guele concluding that Barron imptiey or explicitly represented
that the treatment was necessary aa$onable in its claims to GEICO.

Furthermore, the complaint alleges that Barron submitted invoices to GEICO by way of a
Health Insurance Claim Form (“CMS-1500"). Compl. § 191. The CMS-1500 specifies, under a
section entitled “signature of physician (or sligr),” that whoever sigathe form “certif[ies]
that the services listedave were medically indicated and necegs$a the health of this patient
and were personally furnished by me or myptayee under my personal direction.” [ECF No. 1-
13]. Barron argues that the CMS-1500 certificatioes not apply to Barron because the form
states at the top that “this form is used bgiags government and private health programs,” and
then instructs the recipient to “see separate iostms issued by applickbprograms,” id. It is
not clear, however, whether there were any sépanatructions or whier the specifications on
the CMS-1500 continued to apply despite any sépanatructions. At this stage, the complaint
plausibly alleges that Barron explicitly or itrgally certified that thereatment it provided and
billed GEICO for was necessary and reasondlethat the treatment it ultimately provided was
not.

6. Use of Medical Recordsin Alleging Fraud

Finally, Barron argues that GEICO cannot biéséraud allegationsn the same medical
records it used to adjust the insurance claintkarfirst place. In other words, GEICO had all the
information it needed to deteine that the treatment wasn-compensable within the time
period laid out in Section 34M, and thereforelGE& could not have justifiably relied on any
fraudulent misrepresentations gi=lly contained in them. In determining that there was fraud
underlying the PIP claims, howey&EICO also relied on patietdgstimony given under oath,

external to the medical records, that revededireatment GEICO-insured patients actually
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obtained and the true natureRdrron’s practices. See, e.g., Compl. 11 167, 203. Accordingly,

the instant case is distinguishable from Allstate Co. v. Advanced Health Prof'ls, P.C., 256

F.R.D. 49, 64 (D. Conn. 2008), in which the plaintiffs, in order to allege false representations,
relied solely on the medical records that were submitted for payment.

Accordingly, the motion to dismiss is denwih respect to the common law fraud claim
(Count 1) and the Chapt&BA claim (Count 1V).

vi. Money Had and Received (Count IIl)

In Count Ill, GEICO alleges that “Barron {fbpractic’s intentionbretention of amounts
paid by GEICO is wrongful because these monies were obtained as the direct result of
Defendants’ violation of dutie® its patients and its dutiés comply with chiropractic
regulations and policies.” Comytd | 597. It further alleges thB&arron was “unjustly enriched”
because GEICO would not have paid the madills had it known about Barron’s wrongful
and illegal conduct. Complaint 11 598, 601. Barrguas that Count Il iactually a claim for
unjust enrichment and that GEICOnist entitled to an equitabtemedy when it has an adequate
remedy at law.

“Money had and received is based on moweyts equivalent, which in ‘equity and good
conscience’ should be returnedtie claimant and is often styled as money that should be

returned ‘where one is unjustly enrichedaabther’s expense.” Jelmoli Holding, Inc. v.

Raymond James Fin. Servs., Inc., 470 F.3d 14, 17 n.2 (1st Cir. 2006) (quoting Rabinowitz v.

People’s Nat'l Bank, 126 N.E. 289, 290 (Mass. 1920h)just enrichment has the same elements

but does not require that the benefit take the fofmoney or its equivalent. Id. Many courts
consider claims for money had arateived to be identical to chas for unjust enrichment. Id. at

21 n.6. Both are equitable remedies that are avdylable when a plaiiff lacks an adequate
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remedy at law. Ruiz v. Bally Total Fithess Holding Corp., 447 F. Supp. 2d 23, 29 (D. Mass.

2006), aff'd, 496 F.3d 1 (1st Cir. 2007). The “mereiladity [of adequate remedies at law] is a

bar to a claim of unjust enrichment.”Randes v. Havkin, 731 F. Supp. 2d 103, 114 (D. Mass.

2010).
In this case, GEICO states plausiblea@ter 93A and common law fraud claims, and

therefore has an adequate remedy at law. See Reed v. Zipcar, Inc., 883 F. Supp. 2d 329, 334 (D.

Mass. 2012), aff'd, 527 F. App’x 20 (1st Cir. 201Bdlding that “[plaintiff's] statutory claim for
unfair and deceptive acts and practices preslingée from bringing equitable claims for unjust
enrichment and money had and received, remedi@able only when a party lacks an adequate
remedy at law”). Accordingly, Count Il is dismissed.

vii. Breach of Contract and Breach of lied Covenant of Good Faith and Fair
Dealing (Count V)

Barron argues that GEICO’s contract cldails because there is no contract between
Barron and GEICO. GEICO answersathby virtue of Mass. Gen. Lawh. 90, § 34M, Barron
became a statutory party to the insuranceraotg between GEICO and the patients after
GEICO failed to pay Barron’s medical claims aad,a result, GEICO can assert an independent
cause of action against Barron for the breach ofdloperation clause in the insurance contracts.

Mass. Gen. Lawsh. 90, § 34M provides, in relevant part:

In any case where benefits due and payadein unpaid for more than thirty days,

any unpaid party shall be deemed a party tntract with tl insurer responsible

for payment and shall therefore have atighcommence an action in contract for

payment of amounts therein determined taibe in accordanaceith the provisions

of this chapter.

Barron asserts that Section 34M go®s a statutory contractual right to sue that is limited to the

right specified in the provision, and thus onlyr®@ can assert a conttaclaim against GEICO

for failure to make the required payments.IGE, on the other hand, provides citations to
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Massachusetts cases in which courts appeaortstrue this statutprcontractual right as
identical to the contractual right that would éxiad GEICO always beendirect party to the

contract. See, e.q., Sabino Chiropractic OfficAnphella Mut. Ins. Co., 2008 WL 5115251, at *2

n.2 (Mass. App. Div. Nov. 25, 2008) (“[P]Jursuant@d.. c. 90, § 34M, fourtlpar., the plaintiff
[provider] is deemed a party to the motor vehichbility policy and, as such, is in no different
position vis-a-vis a relationship withe defendant than that of fiatient.”). In other words,
GEICO claims that it has the same contractiggits against Barron th&@EICO has against the
insured once the statutory contractual relatignshtriggered, which allows GEICO to argue
that Barron’s provision of false informationasreach of the automobile liability policy’s

cooperation clause. See Jertson v. Hartley, 174 N.E.2d 663, 667 (Mass. 1961) (“The intentional

furnishing of false information of a material nateither before or at trial is a breach of the
coOperation clause.™.

The Massachusetts SJC consistently dessrSection 34M as “authoriz[ing] a medical
provider to commence an actiondontract against an insurerr@cover unpaid benefits for

treatment provided to an insured.” BoetanPremier Ins. Co., 846 N.E.2d 1145, 1145-46 (Mass.

2006). In such cases, the medical provider “mayp sito the shoes of the insured.” Id. at 1146.
In Boehm, the SJC emphasized that a Se@iv contract action iao different from an
ordinary contract action unleskearly specified by the Legeure._Id. at 1147 (holding that

medical providers had a right égjury trial when bringing a breadt contract claim against an

10 Barron also argues that GEICO Hided to subtly change the naguof its contract-based claim
by framing it as a “fiduciary duty” claim in its ppsition briefs. To the extent that this is true,
nowhere in the complaint does GEICO allege sygcial relationship giving rise to a fiduciary
duty between Barron and GEICO, how that dutg Weeached, or how that breach caused the
alleged damages, which are necessary eleréatslaim for breach of fiduciary duty. See
Qestec, Inc. v. Krummenacker, 367 F. Supp. 2d 89, 97 (D. Mass. 2005).
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insurer under Section 34M becaupgarties in contract actionsaditionally have enjoyed the
right to a jury trial”).

Thus, once a Section 34M contract action igated, it is treatd like any ordinary
contract action; however, it doast necessarily follow that an insurer may initiate a Section
34M contract action and indepemdg recover for a breach of the insurance contract. Section
34M does not explicitly create an affirmative caofaction that wouldllow an insurer to sue a
medical provider for breach of an insurance @it It would overly strain the language of the
statute to read Section 34M toyghat a medical provider acquirald rights and obligations of
the insured under the in®gd’s contract with the insurgrhen Section 34M only explicitly
allows a medical provider to sue over an nesis failure to pay. See Mass. Gen. Laws ch. 90,
8 34M (“[A]ny unpaid party shall be deemed a paoty contract with thasurer responsible for
payment and shall therefore have a right tmeence an action in contract for payment of

amounts therein determined to be due in aawed with the provisions of this chapter.”

(emphasis added)). Moreover, GEICO'’s interpretatvould undermine, or at least fail to serve,
the purpose of the relevant portion of Sec8diM— to “encourage[] the prompt payment of

benefits,” see Barron Chiropractic & RéhaP.C. v. Norfolk & Dedham Grp., 17 N.E.3d 1056,

1064 (Mass. 2014)—by incentivizing insurers to dextim pay a bill in order to generate a
contractual right to sue latérhus, the Court concludes tt#e¢ction 34M does not create a
contractual right for GEICO to independently sunel recover for breach of contract under these
circumstances.

Absent a contract, there can be no breadchefmplied covenant of good faith and fair

dealing._See Ayash v. Dana-Farber Cancst. 1822 N.E.2d 667, 684 (Mass. 2005) (“The scope
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of the covenant is only as broad as the ramttthat governs the pextlar relationship.”).
Accordingly, Count V is dismissed.

viii. Conspiracy (Count 1) and Intentionaterference With Advantageous
Business Relationship (Count VI)

Barron argues that GEICO has failed to adegjyalead, pursuant to Rule 9(b), both its
conspiracy and intentional inence claims, which sound in €&rd. Specifically, with respect to
conspiracy, Barron contends that GEICO mepealyrots the requisite elements without any
specific facts. With respect to intentional miéeence, Barron asserts that GEICO has failed to
allege that Barron induced or caused the GEICSD+ied patients not to perform their contracts
with GEICO. GEICO responds that it has adedygiteaded both the copsacy and intentional
interference claims because thenpdaint alleges that the indoial chiropractors “acted as the
gatekeeper for the clinic’'s compliance with $8achusetts chiropractiegulations and laws,”
unfairly and deceptively falsified records to condbak submissions were actually administered
by unqualified and unlicensed persons, and gedan up-coding services for unnecessary
treatment that resulted in the depletiorP&® insurance available to GEICO insuréds.

1. Civil Conspiracy (Count 1)

Under Massachusetts law, “a defendant malgdie liable for actions done by others

pursuant to a common design or with the defetislanbstantial assistance or encouragement.”

Tutor Perini Corp. v. Banc of Am.e8. LLC, No. 11-10895-NMG, 2013 WL 5376023, at *25

(D. Mass. Sept. 24, 2013) (quoting Grant v. Jblamcock Mut. Life Ins. Co., 183 F. Supp. 2d
344, 363 (D. Mass. 2002)). “Key toisicause of action is a defemifa substantieassistance,

with the knowledge that such assistance isrdmurting to a common tortious plan.” Grant, 183

111t is not clear whether GEICO intends for ea€lhese allegations to support the conspiracy
claim, the intentional interferer claim, or both, and thus the@t assumes that GEICO asserts
all of these alleg#ons in support of each claim.
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F. Supp. 2d at 363 (quoting Kurker v. Hill, 689 N.E.2d 833, 837 (Mass. App. Ct. 1998)). Courts
have likened this theoyf conspiracy to “a theory of common law joint liability in tort.” Aetna

Cas. Sur. Co. v. P & B Autobody, 43 F.3d 1546, 1564 (1st Cir. 1994).

A plaintiff does not adequately plead@nspiracy claim when the complaint contains
“mere allegations of . . . corruption or conggly, averments to condition$ mind, or referrals
to plans and schemes|, which] are too conohi to satisfy the particularity requirement, no

matter how many times such accusations are repeated.” Hayduk v. Lanna, 775 F.2d 441, 444 (1st

Cir. 1985). Moreover, “[w]ithousupporting facts regarding tieecumstances surrounding the
formation of the conspiracy to defraud pldistior plaintiffs’ bass for believing that a
conspiracy existed for the purpose of defragdhem, the allegation becomes a conclusional
accusation of the sort that is proscribed by Rutg.9(d. Here, the complaint fails to meet Rule
9(b)’s particularity requirement because GEICIsftb plead with adequate particularity any
specific facts supporting the allejeonspiratorial agreement. &Aarrently pled, the complaint
alleges nothing more than indikial fraudulent acts perpetudteimultaneously, but does not
assert that the individual defgants had the knowledge that thegts were contributing to a
common tortious plan or enough facts to oxably so infer. Accordingly, Count Il is
dismissed?
2. Tortious Interference (Count VI)
Under Massachusetts law,

a claim for tortious interference witli\gantageous businesdatonships requires
four elements: (1) the plaintiff was involden a business relationship or anticipated

12 There exists a second theory of corspjrunder Massachusetts law, known as “true
conspiracy” or “coercive conspiracy,” underiatna defendant may be liable for conspiracy
where “concerted action gave the defendanteelfiar power of coercion’ over the plaintiff
enabling them to bring about rdtsuthat are different in kinffom what any of them could
achieve individually” and “[t]he excise of this ‘peculiar powaf coercion’ is itself the wrong.”
Mass. Laborers’ Health & Welfare FundRhilip Morris, Inc., 62 F. Supp. 2d 236, 244 (D.
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involvement in one, (2) the defendant knew about the relationship, (3) the defendant
intentionally interfered with the rdianship for an improper purpose or by an
improper means and (4) the plaihgstiffered damages as a result.

Int’l Floor Crafts, Inc. v. Adams}77 F. Supp. 2d 336, 339 (D. Mass. 2007).

The Court cannot locate in the complainy allegations regardintpe depletion of PIP
insurance available to individualtssured by GEICO or factual allegations that would allow the
Court to reasonably make this inference.rétwer, GEICO has failet plead that “the
defendant knowingly and for an improper pws®r by improper means induced a party to
breach a contract or not to enter into or awni a business relationship, resulting in damage.”

See Vranos v. Skinner, 930 N.E.2d 156, 165984&pp. Ct. 2010) (quoting Buster v. George

W. Moore, Inc., 783 N.E.2d 399, 414 (Mass. 200GRICO identifies the relationships at issue

as those between itself and its insureds. CofnpR6(a) (“At all times material to this
Complaint, GEICO enjoyed advantageous busingasionships with iténsureds.”). Beyond the
mere conclusion that there was actionable intentional interference with these relationships,
however, there are no factual allegations supmpthe claim; specifically, the Court cannot
infer that Barron induced the insureds to disrupt their relationshipsGEICO in any way.
Accordingly, Count VI is dismissed.
V. CONCLUSION

For the reasons stated abae special motion to dismiss [ECF No. 21] is DENIED, and

the motion to dismiss for failure to statelaim [ECF No. 19] iSSRANTED IN PART AND

DENIED IN PART. Specifically, it is granted thi respect to Counts (tivil conspiracy), Il

Mass. 1999). True conspiracy‘rare” and “very limited.” Id. at 244. Barron’s brief assumes that
GEICO alleges only the first civilonspiracy theory, but the Cawannot glean, either from the
complaint or GEICQO's brief, which it means to ass& whether it intended to assert both. To
the extent that GEICO intended to assert a tamsiracy claim, it fails for the same reasons as
the substantial assistance theory.
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(money had and received), V (breach of cactly, and VI (intentional interference with
advantageous business relationships), and dentedespect to Counts | (common law fraud)
and IV (Chapter 93A) GEICO, however, may move for leave to amend its complaint with
respect to the Counts Il aM (civil conspiracy andntentional interference).

SO ORDERED.
Dated: August 16, 2017 /s/ Allison D. Burroughs

ALLISON D. BURROUGHS
U.S. DISTRICT JUDGE

13 The Court does not address any new arguntaistsd by Barron in its reply brief, including
the issue of individual liability, because argumenatsed for the first time in the reply brief are
considered waived. See NEXTT Sols., LiLCXOS Techs., Inc., 113 F. Supp. 3d 450, 458 (D.
Mass. 2015) (“Because that legal argument was raised for the first time in a reply brief, it is
considered waived for the purpose of iftant motion to dismiss . . . .”).
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